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CHAPTER   XVI. 

APPEARANCE. 


§  472.  Definition— What  constitutes.  §  476.  Special  appearance. 

473.  Authority  to  appear.  477.  Effect  of  special  appearance. 

474.  General  appearance.  478.  Withdrawal  of  appearance. 

475.  Effect  of  a  general  appearance. 

§  472.  Definition  —  What  constitutes. — The  institution  or 
connnencement  of  an  action  or  a  suit  by  tlie  plaintiff  brings 
him  into  court,  and  constitutes  a  sufiicient  appearance  on  liis 
part/  although  it  is  customary  and  proper  to  place  the  name 
of  his  attorney  upon  the  docket.  The  appearance  of  the  de- 
fendant has  been  defined  as  a  formal  entry  to  the  effect  that 
he  appears,  made  at  the  request  of  the  defendant  or  his  attor- 
ney, by  the  clerk  of  the  court. ^  It  should  be  formally  entered 
of  record,  but  any  plea  or  motion  shown  by  the  record  may 
constitute  an  appearance.^  Thus  the  filing  of  an  answer^  or 
a  demurrer^  has  been  held  to  constitute  an  appearance,  and  so 

'  "No  formality  is  requisite  on  the  Massachusetts     statute.       Prince     v. 

part  of  the  plaintiff  to  express  his  ap-  Gundaway,  1-57  Mass.  417,  S.  C.  32  N. 

pearance."     3  Bouv.  Inst.,  201.     The  E.  R.  653. 

filing  of  a  complaint  or  bill  gives  the  *  Ins.  Co.  of  N.  America  v.  Swine- 
court  jurisdiction  of  the  person  of  the  ford,  28  Wis.  257  ;  Hayes  v.  Shattuck, 
plaintiff.  People  v.  McCaffrey,  75  21  Cal.  51 ;  Sprague  v.  Sprague,  7  .1.  J. 
Mich.  115,  S.  C.  42  N.  W.  R.  681.  Marsh.  (Ky.)  331 ;    Tennison  v.  Ten- 

» Hind.  Ch.  Pr.,  87;  1  Dan.  Ch.  Pr.,  nison,  49  Mo.  110;  St.  Louis  &  S.  F. 
564.  "The  act  or  step  in  a  cause  by  R'y  Co.  v.  Traweek,  84  Texas,  65,  S. 
which  a  party  comes  into  court,  or  C.  19  S.  W.  R.  370;  Anderson  v.  Bur- 
makes  known  that  he  will  proceed."  chett,  48  Kan.  781,  S.  C.  30  Pac.  R.  174  ; 
1  Abbott's  Law  Diet.,  72.  Solomon  v.  Tupelo  Compress  Co..  70 

» See  Scott  v.  Hull,  14  Ind.  136.     A  Miss.  822,  S.  C.  12  So.  R.  850. 

docket  entry  of  a  general  appearance  ^  Knight  v.  Low,  15  Ind.  374 ;  Slauter 

made  by  the  clerk  at  the  oral  request  v.  Ilollowell,  90  Ind.  286;    Gilbert  r. 

of  defendant's  counsel,  is  a  sufficient  Hall,  115  Ind.  549;  Kegg  o.  Welden, 

"appearance   in   writing"     under  the  10  Ind.  550;  Evans  r.  lies,  7  Ohio  St. 
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has  the  filing  of  a  inotion  to  dissolve  an  attachment,^  to  set 
aside  an  interlocutory  order, ^  or  tlie  like/"*  Taking  part  in  the 
trial/  or  taking  an  appeal^  will  also  constitute  an  appearance. 
But  it  has  been  held  that  merely  indorsing  admission  of  service 
upon  a  summons,*^  giving  bond,"  or  taking  a  deposition,^  will 
not  constitute  an  appearance.  There  must  generally  be  some 
formal  entry,  plea  or  motion,  which  should  be  of  record  and 
tried  by  the  record.^  Under  the  old  English  practice  the  par- 
ties actually  appeared  in  open  court  in  term  time,  on  the  re- 
turn day  of  the  writ,  either  in  person  or  by  attorney,  but  in 
modern  practice  actual  presence  of  the  parties  in  open  court  is 
not  required  in  order  to  constitute  an  appearance. 


§  473.  Authority  to  appear. — Where  an  attorney  appears 
for  a  party  his  authority  to  do  so  will  be  presumed,  in  the  ab- 
sence of  anything  to  the  contrary,^"  and  the  authority  of  a  reg- 


233;  Beard  v.  Smith,  9  la.  50;  Union 
Pac.  R'y  Co.  v.  De  Busk,  12  Colo.  294, 
S.  C.  13  Am.  St.  R.  221. 

'  Whiting  V.  Budd,  5  Mo.  443;  Dun- 
can r.  Wickliffe,  4  Mete.  (Ky.)  118. 

'Talhnan  v.  MoCarty,  11  Wis.  401; 
Leake  v.  Gallogly,  34  Neb.  857,  S.  C. 
52  N.  W.  R.  824. 

•^Wilson  V.  Fowler,  3  Ark.  463; 
Shaffer  v.  Trimble,  2  Greene  (Iowa), 
464;  Stockdale  v.  Buckingham,  11  la. 
45  (affidavit  for  continuance)  ;  Thayer 
V.  Dove,  8  Blackf.  (Ind.)  567  (con- 
tinuance) .  But,  see  Coffman  v.  Brand- 
hoeffer,  33  Neb.  279,  S.  C.  50  N.  W.  R. 
6;  Snow  v.  Grace,  25  Ark.  570;  Bell  v. 
Good,  19  N.  Y.  Supp.  693. 

*  Scott  V.  Niles,  40  Vt.  573 ;  Cleve- 
land, etc.,  Co.  V.  Mara,  26  Ohio  St.  185. 

'=  Weaver  v.  Stone,  2  Grant  Cas.  (Pa.) 
422 ;  Fee  v.  Big  Sand  Iron  Co.,  13  Ohio 
St.  563 ;  Charles  v.  Amos,  10  Colo.  272 ; 
Waggoner  v.  Fogleman,  53  Ark.  181,  S. 
C.  13  S.  W.  R.  729.  See,  also,  Wright 
V.  Millikin,  152  Pa.  St.  507,  S.  C.  25 
Atl.  R.  756. 

« Nat.  Bank  v.  Rogers,  12  Minn.  529 ; 


IMeCormack  v.  First  Nat.  Bank,  53 
Ind.  466.  But,  compare  authorities 
cited  in  note  6,  §  371,  ante. 

'  Coplinger  v.  Steamboat,  14  Ind. 
480;  Clark  v.  Bryan,  16  Md.  171; 
Lanneau  v.  Ervin,  12  Rich.  (S.  Car.) 
31.  But,  see  as  to  entering  into  a 
recognizance,  Ard  v.  State,  114  Ind. 
542 ;  Junction  City  v.  Keeffe,  40  Kan. 
275. 

« Scott  V.  Hull,  14  Ind.  1.36;  Cop- 
linger  V.  Steamboat,  14  Ind.  480 ;  Bentz 
V.  Eubanks,  32  Kan.  321  ;  Briggs  v. 
Davis,  34  Me.  158.  So  an  entry  of 
record  that  "this  cause  be  continued 
by  agreement,"  has  been  held  insuffi- 
cient to  show  an  appearance.  Higgins 
V.  Beckwith,  102  Mo.  456;  Snow  v. 
Grace,  25  Ark.  570.  Compare  Womack 
V.  Shelton,  31  Tex.  592. 

9  6  Com.  Dig.,  8;  1  Tidd's  Pr.,  213; 
Crabb's  Hist.  Com.  Law,  559;  Shirley 
V.  Hagar,  3  Blackf.  (Ind.)  225,  226; 
Scott  V.  Hull,  14  Ind.  136;  Rhoades  v. 
Delaney,  50  Ind.  468 ;  McCormack  v. 
First  Nat.  Bank,  53  Ind.  466,  471. 

i°LeslietJ.Fi3cher,62Ill.  118;  Brown 
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ular  attorney  of  record  can  not  be  questioned  by  the  opposite 
party  without  a  proper  showing.^  Where,  however,  a  person 
who  has  not  been  admitted  to  practice  as  an  attorney  is  em- 
ployed to  prosecute  or  defend  a  suit,  he  may  be  required  to 
produce  a  written  authority  and  file  it  with  the  clerk. ^  And  it 
has  been  held  that  the  party  for  whom  an  attorney  assumes  to 
appear  may  deny  his  authority;-^  but,  as  a  general  rule  at 
least,  he  is  bound  by  the  act  of  the  attorney  and  can  not  col- 
laterally attack  the  latter's  authority  to  appear;*   yet,  as  be- 


V.  Nichols,  42  N.  Y.  30;  Kirschbaum 
V.  Scott,  35  Neb.  199,  S.  C.  52  N.  W. 
R.  1112;  Bunton  v.  Lyford,  37  N.  H. 
512,  S.  C.  75  Am.  Dec.  144;  Harsliey 
r.  Blackmarr,  20  la.  161,  S.  C.  89  Am. 
Dec.  520;  Schlitz  r.  Meyer,  61  Wis. 
418;  Hunter  v.  Bryant,  98  Cal.  247,  S. 
C.  33  Pac.  R.  51 ;  Norberg  v.  Heine- 
man,  59  Mich.  210 ;  Frost  v.  Lawler,  34 
Mich.  235;  Nelson  r.  Jenks,  51  ]Minn. 
108,  S.  C.  52  N.  W.  R.  1081 ;  Field  r. 
Proprietors,  1  Cush.  (Mass.)  11 ;  Rick- 


See,  also.  Crane  v.  Nelson,  37  111.  App. 
597  ;  Lindheim  v.  Manhattan  R'y  Co., 
68  Hun  (N.  Y.),  122.  And  in  Michi- 
gan it  has  been  held  that  a  partj'  has 
no  right  to  appear  in  a  court  of  record 
by  an  agent  who  is  not  a  duly  licensed 
attorney.  Cobb  v.  Judge,  43  Mich. 
289.  The  affidavit  of  a  regular  attor- 
ney or  letter  from  his  client  may,  how- 
ever, he  sufficient  to  prove  his  author- 
ity. Eickman  r.  Troll,  29  Minn.  124; 
Hughes  V.  Osborn,  42  Ind.  450 ;  Hardin 


etson  ('.  Compton,  23  Cal.  637 ;  Kelso     v.  Ho-Y^o-Po-Nubby,  27  Miss.  567. 


V.  Stigar,  75  Md.  376,  S.  C.  24  Atl. 
Rep.  18;  Penobscot  Boom  Corp.  v. 
Lamson,  16  Me.  224,  S.  C.  33  Am.  Dec. 
656 ;  Osborn  v.  U.  S.  Bank,  9  Wheat. 
(U.  S.)  738.  So,  an  attorney  who  ap- 
pears for  an  infant  will  be  presumed 
to  have  been  authorized  so  to  do  by 
the  infant's  next  friend.  Hilliard  v. 
Carr,  6  Ala.  557. 

'  Commissioners  v.  Younger,  29  Cal. 
147,  S.  C.  87  Am.  Dec.  164 ;  People  v. 
Mariposa  Company,  39  Cal.  683 ;  Cart- 
well  V.  Menifee,  2  Ark.  356.  "The 
court  will  not  proceed  in  such  a  case 


^  Decuir  v.  Lejeune,  15  La.  Ann.  569 ; 
Merritt  v.  Clow,  2  Tex.  582,  588 ;  Har- 
sliey V.  Blackmarr,  20  Iowa,  161 ;  Nor- 
linger  v.  De  Mier,  54  Hun  (N.  Y.), 
276;  Ellsworth  v.  Campbell,  31  Barb. 
(N.  Y.)  134;  Frye  r.  Calhoun  County, 
14  111.  132;  Dillon  v.  Rand,  15  Colo. 
372;  Hill  v.  Mendenhall,  21  Wall.  (U. 
S.)  453;  McNamara  r.  Carr,  84  Me. 
299,  S.  C.  24  Atl.  R.  856;  Kirschbaum 
r.  Scott,  35  Neb.  199,  S.  C.  52  N.  W.  R. 
1112.  But  application  for  relief  should 
be  made  to  the  court  at  the  earliest 
opportunity.     Cyphert  v.  McClune,  22 


upon  light  or  frivolous  grounds,  but  Pa.  St.  195 ;  Abbott  v.  Dutton,  44  Vt. 
where  the  facts  alleged  raise  a  reason-  546,  S.  C.  8  Am.  R.  394.  See,  also, 
able  presumption  that  the  attorney  is     Floyd  Co.,  etc.,  Ass'n  v.  Tompkins,  23 


acting  in  the  case  without  authority 
from  the  party  he  assumes  to  repre- 
sent, the  court  will  require  him  to 
produce  his  authority."  INIechem  on 
Agency,  §  810. 
"Stevens  v.  Fuller,   55   N.   H.  443. 


Ind.  348;  Wiley  v.  Pratt,  23  Ind.  628; 
Bush  r.  Bush,  46  Ind.  70;  Mechem  on 
Agency,  §  810. 

*  Brown  r.  Nichols,  42  N.  Y.  26; 
Hamilton  r.  Wright,  37  N.  Y.  502; 
Abbott  r.  Dutton,  44  Vt.  546;    St.  Al- 
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tween  the  parties,  in  an  action  upon  a  foreign  judgment,  re- 
covered in  another  state  or  country,  it  is  competent  for  the 
defendant  to  show  that  he  was  not,  in  fact,  served  with  pro- 
cess, that  he  had  no  knowledge  of  the  action  against  him,  in 
which  the  judgment  was  rendered,  and  that  an  appearance  en- 
tered for  him  by  an  attorney  was  unauthorized.^  The  same 
rule  has  been  applied  to  a  domestic  judgment,  where  the  au- 
thority of  the  attorney  to  appear  was  directly  attacked  in  the 
court  rendering  the  judgment.^  Where  a  party  has  not  au- 
thorized an  attorney  to  appear  he  will  not  be  estopped  from 
claiming  that  the  proceedings  are  void  merely  because  the 
court  appointed  an  attorney  who  appeared   for  him,  in  the  ab- 


bans  V.  Bush,  4  Vt.  58,  S.  C.  23  Am. 
Dec.  246;  Coon  v.  Welborn,  83  Ind. 
230;  England  v.  Garner,  90  N.  Car. 
197;  Governor  v.  Lassiter,  83  N.  Car. 
38;  Bunton  v.  Lyford,  37  JS[.  H.  512, 
S.  C.  75  Am.  Dec.  144,  and  note.  It 
is  held,  however,  in  a  recent  case, 
that  a  defendant  who  was  not  in  the 
State  and  had  no  notice  of  the  action 
is  in  no  way  legally  affected  by  the 
appearance  of  an  attorney  for  him 
without  his  knowledge  or  consent. 
McNamara  v.  Carr,  84  Me.  299,  S.  C. 
24  Atl.  R.  856.  And  in  another  re- 
cent case  it  is  held  that  an  unauthor- 
ized appearance  is  not  binding  upon 
the  party  for  whom  it  is  entered,  and 
that  a  judgment  rendered  thereon  is 
void.  Woods  V.  Dickinson,  7  Mackey, 
301,  S.  C.  18  Wash.  L.  R.  5.  In  Wiley 
V.  Pratt,  23  Ind.  628,  635,  a  distinction 
is  drawn  between  cases  in  which  the 
defendant  was  within  the  jurisdiction 
of  the  court  when  the  unauthorized 
appearance  was  made  and  judgment 
rendered  and  those  in  which  the  de- 
fendant was  a  non-resident,  and  there- 
fore not  within  the  jurisdiction  of  the 
court.  In  the  former  case  the  relief 
granted  him  will  simply  be  a  stay  of 
judgment  and  the  right  to  make  de- 
fense to  the  original  action  provided 


the  rights  of  bona  fide  purchasers  or 
innocent  third  persons  have  not  inter- 
vened, but  "where  the  defendant  has 
not  been  within  the  jurisdiction  of 
the  court,  it  would  not  be  just  to  com- 
pel him  to  come  under  that  jurisdic- 
tion and  establish  his  defense  to  the 
action,  in  order  to  obtain  relief  from 
a  judgment  obtained  without  notice ; 
and,  therefore,  the  relief  granted  him 
must  be  absolute  immunity  from  the 
judgment."  This  distinction  m.ay, 
perhaps,  reconcile  the  apparent  con- 
flict among  many  of  the  authorities. 
See  Denton  v.  Noyes,  6  Johns.  296,  S. 
C.  5  Am.  Dec.  237,  and  note. 

'  Gleason  v.  Dodd,  4  Mete.  (Mass.) 
333 ;  Gilman  v.  Gilman,  126  Mass.  26, 
S.  C.  30  Am.  R.  646;  Mastin  v.  Gray, 
19  Kan.  458,  S.  C.  27  Am.  R.  149; 
Pennywit  v.  Foote,  27  Ohio  St.  600,  S. 
C.  22  Am.  R.  340;  Rape  v.  Heaton,  9 
Wis.  328,  S.  C.  76  Am.  Dec.  269;  Star- 
buck  V.  Murray,  5  Wend.  (N.  Y.)  148, 
S.  C.  21  Am.  Dec.  172 ;  Ferguson  v. 
Crawford,  70  N.  Y.  253,  S.  C.  26  Am. 
R.  589. 

''Reynolds  v.  Fleming,  30  Kan.  106, 
S.  C.  46  Am.  R.  86 ;  Harshey  v.  Black- 
marr,  20  Iowa,  161,  S.  C.  89  Am.  Dec. 
520;  Ferguson  v.  Crawford,  70  N.  Y. 
253,  S.  C.  26  Am.  R.  589. 
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sence  of  proof  that  he  received  any  benefit  under  the  judg- 
ment.^ So,  in  an  action  against  a  non-resident  where  an  at- 
torney is  appointed  for  him  by  the  court,  in  the  absence  of 
any  appearance  by  an  authorized  attorney  for  the  defendant, 
the  latter  can  not  be  treated  as  personally  before  the  court, '^  and 
where,  in  such  a  case,  the  process  or  warning  order  to  the  de- 
fendant is  void  he  is  not  estopped  by  the  appearance  of  the  at- 
torney appointed  by  the  court. "^  One  partner  may  appear  and 
defend  against  a  partnership  liability  even  after  a  dissolution 
of  the  firm,  but  he  has  no  authority,  after  such  dissolution,  to 
enter  an  appearance  for  his  copartners,  so  as  to  make  a  judg- 
ment binding  upon  them  personally,  when  they  have  not  been 
served  with  process.* 

§  474.  General  appearance. — An  appearance  may  be  either 
general  or  special.  Any  appearance  not  expressly  limited  to 
some  special  purpose  is  a  general  appearance. ""^  Thus,  the  fil- 
ing of  a  demurrer  upon  any  other  ground  than  that  of  want  of 
jurisdiction  operates  as  a  general  appearance,*'  and  it  has  the 
same  effect  where  one  ground  of  the  demurrer  goes  to  the  mer- 
its, as  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  although  it  also  alleges  that  the  court 
has  no  jurisdiction."^  So,  if  a  motion  to  quash  a  summons  for 
defects  therein  also  seeks  a  dismissal  of  the  action  on  other 
grounds,  it  will  amount  to  a  general  appearance.^     Appearing 

'  Dodge  V.  Phelan,  2  Tex.  Civil  App.  S.  C.  25  N.  E.  R.  154 ;  Gilbert  v.  Hall. 

441,  S.  C.  21  S.  W.  R.  309.  115  Ind.  549;  Kegg  r.  Welden,  10  Ind. 

«  Christy  v.  Garrity  (Ky.),  22  S.  W.  550;    Ex  parte  Henderson,  84  Ala.  36, 

R.  1,58.  S.  C.  4  So.  R.  284 ;  Hale  v.  Continental 

"Herd  v.  Cist  (Ky.),  20  S.  W.  R.  Life  Ins.  Co.,  20  Blatchf.  (U.  S.)  515. 

1035.  '  St.  Louis  &  S.  F.  R.  Co.  v.  McBride, 

*  Davis  V.  Megros  (N.  J.),  26  Atl.  R.  141  U.  S.  127,  S.  C.  11  S.  Ct.  R.  982; 
1009.  Kaw  Valley  Life  Ass'n  v.  Lemke,  40 

5  In  St.  Louis  Car  Co.  v.  Stillwater  Kan.  142,  S.  C.  19  Pac.  R.  337;  Carter 

(Minn.),  54  N.  W.  R.  1064,  it  is  said  v.  Tallant  (Kan.),  32  Pae.  R.  1108. 
that  an  appearance  for  any  other  pur-        ^  Bucklin  v.  Strickler,  32  Neb.  602,  S. 

pose  than  to  question  the  jurisdiction  C.  49  N.  W.  R.  371.     And  any  motion 

of  the  court  is  a  general  appearance,  which  proceeds  upon  the  theory  that 

and  gives  jurisdiction  of  the  person.  the  court  has  jurisdiction  will  consti- 

•  Singleton  u.O'Blenis,  125  Ind.  151,  tute  a  general  appearance.     Coad  v. 
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to  a  motion  and  arguing  the  merits  is  a  general  appearance.^ 
And  a  motion  to  dismiss  a  bill  for  want  of  equity  constitutes  a 
general  appearance.'''  But  filing  a  motion  to  quash  an  attach- 
ment for  want  of  jurisdiction  does  not  constitute  a  general  ap- 
pearance;^ nor,  it  seems,  does  the  filing  of  a  petition  in  a 
State  court  for  the  removal  of  a  cause  to  the  Federal  court.* 
And  an  application  by  the  defendant  for  an  order  extending 
the  time  for  filing  a  plea,  after  having  obtained  a  rule  against 
the  plaintiff  to  show  cause  why  an  irregular  service  upon  him 
should  not  be  set  aside,  is  not  a  general  appearance,  so  as  to 
be  a  waiver  of  such  irregular  service,  where  such  application 
is  made  in  order  to  prevent  a  judgment  by  default  before  the 
determination  of  the  rule  to  show  cause,  and  for  the  purpose 
of   strengthening    the    defendant's    position   under    the   rule.^ 


Coad,41  Wis.  23;  Wood  v.  Young,  38 
Iowa,  102;  Cropsey  v.  Wiggenhorn,  3 
Neb.  108. 

'  Cincinnati,  etc.,  Co.  v.  Belle  Cen- 
tre, 48  Ohio  St.  273,  S.  C.  27  N.  E.  R. 
464.  See,  also,  Rosenberg  v.  H.  B. 
Claflin  Co.,  95  Ala.  249,  S.  C.  10  So. 
R.  521. 

*  Albert  r.  Clarendon  Land,  etc.,  Co. 
(N.  J.) ,  23  Atl.  R.  8.  Signing  a  replevin 
bond  has  also  been  held  to  constitute 
an  appearance  by  the  defendant. 
Cheatham  v.  Morrison,  37  S.  Car.  187, 
S.  C.  15  S.  E.  R.  924.  So  has  a  con- 
tinuance by  agreement  or  an  applica- 
tion for  a  change  of-venue.  Baisley  v. 
Baisley,  113  Mo.  544,  S.  C.  21  S.  W. 
R.  29;  Sargent  iJ.  Flaid,  90  Ind.  501; 
Peters  v.  St.  Louis,  etc.,  R.  Co.,  59 
Mo.  406;  Taylor  v.  Atlantic  &  Pacific 
R.  R.  Co.,  68  Mo.  397;  Stockdale  v. 
Buckingham,  11  la.  45;  Harvey  v. 
Skipwith,  16  Gratt.  (Va.)  410. 

^Coffman  v.  Brandhoeffer,  33  Neb. 
279,  S.  C.  50  N.  W.  Rep.  6;  Petty  v. 
Frick  Company,  86  Va.  501,  S.  C.  10 
S.  E.  Rep.  886.  Nor  is  an  appearance 
limited  to  the  sole  purpose  of  moving 
to  quash  any  summons  or  the  service 


thereof  a  general  appearance.  Kent 
V.  West,  50  Cal.  185;  Cox  v.  Potts,  67 
Ga.  521 ;  Bushey  v.  Paths,  45  Mich. 
181;  Upper  Miss.  Co.  v.  Whittaker, 
16  Wis.  220;  Lyman  v.  Milton,  44  Cal. 
630 ;  Simcock  v.  First  Nat.  Bank,  14 
Kan.  .529. 

*  Ahlhauser  v.  Butler,  50  Fed.  R.  705  ; 
Perkins  v.  Hendryx,  40  Fed.  R.  657 ; 
Reifsnider  v.  Am.  Imp.  Pub.  Co.,  45 
Fed.  R.  433.  Compare  O'Donnell  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  49  Fed. 
R.  689;  New  York,  etc.,  Co.  v.  Simon, 
53  Fed.  Rep.  1;  Farmer  v.  National, 
etc.,  Ass'n,  138  N.  Y.  265.  This  is 
true  at  least  where  a  special  appear- 
ance is  entered  in  the  State  court  by  a 
non-resident  for  the  purpose  of  ob- 
jecting to  the  jurisdiction,  and  any 
purpose  to  enter  a  general  appearance 
is  expressly  disclaimed  in  the  petition 
for  removal.  McGillin  v.  Claflin,  52 
Fed.  R.  657. 

^Mulhearn  v.  Press  Pub.  Co.,  53  N. 
J.  L.  150,  S.  C.  20  Atl.  R.  760.  But 
the  continuance  of  a  cause  by  agree- 
ment, or  an  application  for  a  change 
of  venue,  has  been  held  to  amount  to 
a  general  appearance  which   waives 
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Answering  to  the  merits  of  the  action,  of  course,  constitutes  a 
general  appearance,^  and  so  does  a  plea  of  the  statute  of  limita- 
tions.'* 

§  475.  Effect  of  a  general  appearance. — A  general  appear- 
ance waives  all  defects  and  irregularities  in  the  notice,  process, 
or  service,  and  gives  jurisdiction  over  the  person  of  the  party 
who  appears.^  It  is  equivalent  to  personal  service.*  But  it 
does  not  give  the  court  jurisdiction  over  the  subject-matter, 
where  it  can  have  no  such  jurisdiction  under  the  law;'^  and  it 
has  also  been  held  that  jurisdiction  of  minors  can  only  be  ac- 
quired in  tlie  manner  prescribed  by  law,  and  that  an  appear- 
ance for  them  will  not,  therefore,   give  jurisdiction  over  theui 

1 105 ;  Haussman  r.  Burnham,  -oO  Conn. 
117,  S.  C.  22  Atl.  R.  lOfJo;  Barbour  v. 
Newkirk,  83  Ky.  529;  Kaw  L.  Ass'n 
r.  Lemke,  40  Kan.  142;  Hazard  v. 
Wason,  152  ^lass.  268,  S.  C.  25  N.  E. 
R.  405;  Jones  v.  Jones,  108  N.  Y.  415; 
German  Bank  v.  Am.  Fire  Ins.  Co., 
83  Iowa,  491,  S.  C.  32  Am.  St.  R.  316. 

H:;hristal  v.  Kelly,  88  N.  Y.  285; 
Dikeman  v.  Struck,  76  Wis.  332,  S.  C. 
45  N.  W.  R.  1 18 ;  Naye  r.  Xoezel,  50  N. 
J.  L.523;  Stampliiil  v.  Franklin  Coun- 
ty, 86  Ala.  392.  Bnt  see  Etheridge  v. 
Vvoodley,  83  N.  Car.  11. 

Murisdiction  over  the  subject-mat- 
ter can  not  be  given  by  consent.  Doc- 
tor V.  Hartman,  74  Ind.  221;  Smith  v. 
Myers,  109  Ind.  1  ;  Vose  v.  Morton,  4 
Cush.  (Mass.)  27;  Jacks  v.  Moore,  33 
Ark.  31;  Fields  r.  Walker,  23  Ala. 
155;  Wheelock  v.  Lee,  74  N.  Y.  495; 
Lawrence  r.  Wilcock,  11  Ad.  &  El. 
941 ;  Metcalf  v.  Watertown,  128  U.  S. 
586;  Mansfield,  C.  &  L.  M.  R'y  Co.  v. 
Swan,  111  U.  S.  379,  S.  C.  4  Sup.  Ct.  R. 
510,  511  ;  Schuylkill  County  v.  Boyer, 
125  Pa.  St.  226;  Moore  v.  O'Barr,  87 
Ga.  205,  S.  C.  13  S.  E.  R.  464;  Payne 
V.  Farmers',  etc.,  Bank,  29  Conn.  415; 
Piano  Mfg.  Co.  r.  Rasey,  69  Wis.  246. 


defects  in  service  of  process.  Baisley 
V.  Baisley,  113  Mo.  544,  S.  C.  21  S.  W. 
R.  29. 

'  Mix  !'.  People,  106  111.  425;  Carroll 
V.  Lee,  3  Gill  ct  J.  (Md.)  504,  S.  C.  22 
Am.  Dec.  350;  McKee  v.  Metraw,  31 
IMinn.  429;  Ponder  v.  Moseley,  2  Fla. 
207,  S.  C.  48  Am.  Dec.  194. 

■'  Miller  v.  Whitehead,  66  Ga.  283. 

'Union  Pacific  R'y  Co.  v.  De  Busk, 
12  Colo.  294,  S.  C.  13  Am.  St.  Rep.  221 ; 
Texas  and  P.  R'y  Co.  v.  Cox,  145  U.  S. 
593,  S.  C.  12  Sup.  Ct.  R.905;  St.  Louis 
&  S.  F.  R'y  Co.  V.  McBride,  141  V.  S. 
127;  Yaegert'.  City  of  Henry,  39  111. 
App.  21 ;  Maffon  &  T.  Drainage  Dist. 
■V.  Griflin,  134  111.  3.30,  S.  C.  25  N.  E. 
R.  995;  Orear  v.  Clough,  52  Mo.  55; 
State  V.  Woolery,  39  Mo.  525;  Bush  v. 
Bush,  46  Ind.  70;  LaKe  Erie,  etc.,  R'y 
Co.  V.  Lowder  (Ind.  App.),  34  N.  E.  R. 
447;  Eldridge  v.  Folwell,  3  Blackf. 
(In<l.)  207;  Louisville,  N.  A.  &  C.  R'y 
Co.  V.  Nicholson,  60  Ind.  158;  Hall  v. 
Craig,125  Ind.  523,  S.  C.  25N.E.  R.  538 ; 
Commonwealth,  etc..  Insurance  Co.  r. 
Brown,  11  Pa.  Co.  Ct.  R.  542;  Albert 
r.  Clarendon,  etc.,  Co.  (N.  J.),  23  .-Vtl. 
R.  8;  Betzoldt  v.  American  Ins.  Co., 
47  Fed.  Rep.  705;  Rose  i\  Richmond, 
etc.,  Co.,  17  Nev.  25,  S.  C.  27  Pac.  R. 
30 
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and  operate  as  a  waiver  of  process  or  defective  service.^  A 
voluntary  general  appearance,  without  service  of  process,  gives 
the  court  jurisdiction  in  a  transitory  action,'^  even  where  one 
non-resident  sues  another.^  So,  in  Michigan,  where  parties 
voluntarily  submitted  themselves  to  the  jurisdiction  of  a  pro- 
bate court  held  by  a  circuit  judge  in  place  of  the  probate  judge, 
as  provided  by  statute,  it  was  held  that  they  were  estopped  from 
attacking  his  right  so  to  act,  in  a  collateral  proceeding.*  And 
where  judgment  by  default  has  been  entered  against  a  non- 
resident, on  attachment  of  his  property  within  the  jurisdiction 
of  the  court  and  service  by  publication,  the  filing  of  a  motion 
to  set  aside  the  default,  together  with  an  answer,  will  constitute 
an  appearance  and  operate  as  a  waiver  of  objections  to  the  ju- 
risdiction.^ One  who  voluntarily  appears  after  being  made  a 
party  by  order  of  court  or  upon  affidavit  requiring  him  to  in- 
terplead, can  not  assail  the  ruling  of  the  court  upon  the  ground 


'  Bonnell  v.  Holt,  89  111.  71 ;  Carver 
V.  Carver,  64  Ind.  194;  Abdil  v.  Abdil, 
26  Ind.  287 ;  Hough  v.  Canby,  8  Blackf . 
301 ;  Sullivan  v.  Blackwell,  28  Miss. 
737 ;  Helms  v.  Chadbourne,  45  Wis. 
60.  See,  also,  Winston  v.  McLendon, 
43  Miss.  254;  Whitesides  v.  Barber, 

24  So.  Car.  373.  But  compare  Hopper 
V.  Fisher,  2  Head  (Tenn.),  253. 

''Zitske  V.  Goldberg,  38  Wis.  216; 
Hazard  v.  Wason,  152  Mass.  268,  S.  C. 

25  N.  E.  R.  465  ;  Hale  v.  Lawrence,  21 
N.  J.  L.  714;  Thompson  v.  Ass'n,  52 
Mich.  522;  Whitney-Holmes  Organ 
Co.  V.  Pettitt,  34  Mo.  App.  536 ;  Brown 
v.V.  S.  Home,  etc.,  Ass'n  (Ky.),  13 
S.  W.  Rep.  1085;  Carroll  j?.  Bancker, 
43  La.  Ann.  1195,  S.  C.  10  So.  R.  187; 
Chafee  v.  Postal  Tel.,  etc.,  Co.,  35  So. 
Car.  372,  S.  C.  14  S.  E.  R.  764;  Clark 
V.  Lilliebridge,  45  Kan.  567,  S.  C.  26 
Pac.  R.  43;  East  Tennessee,  etc.,  Co. 
V.  Suddeth,  86  Ga.  388,  S.  C.  12  S.  E. 
R.  682 ;  Fitzgerald,  etc.,  Co.  v.  Fitzger- 
ald, 137  U.  S.  98;  Haussman  v.  Burn- 
ham,  59  Conn.  117,  S.  C.  21  Am.  St.  R. 


74;  Pierce  v.  Equitable,  etc..  Society, 
145  Mass.  56,  S.  C.  1  Am.  St.  R.  433; 
Meyer,  etc.,  Co.  v.  Smith,  3  Tex.  Civil 
App.  37,  S.  C.  21  S.  W.  R.  995. 

3  Cofrode  v.  Gartner,  79  Mich.  332,  S. 
C.  30  Cent.  Law  Jour.  434,  and  note  by 
S.  S.  Merrill;  McCormicku.  R.  Co., 49 
N.  Y.  303;  Fairfax  Forest,  etc.,  Co.  v. 
Chambers,  75  Md.  604,  S.  C.  23  Atl.  R. 
1024;  Jones  ^'.  Beverly,  45  Ala.  162; 
Varner  v.  Radcliff,  59  Ga.  448.  See, 
also,  as  to  jurisdiction  over  non-resi- 
dent defendants,  Wright  v.  Millikin, 
152  Pa.  St.  507,  S.  C.  25  Atl.  Rep.  756; 
Meinhard  v.  Youngblood,  37  So.  Car. 
231,  S.  C.  15  S.  E.  R.  950;  WilHams  v. 
Gilkerson-Sloss,  etc.,  Co.,  45  La.  Ann. 
— ,  S.  C.  13  So.  R.  394. 

*Landon  V.  Comet,  62  Mich.  80,  S. 
C.  28  N.  W.  R.  788.  See,  also,  Meh- 
lin  V.  Ice,  56  Fed.  Rep.  12;  Southern 
Express  Co.  v.  Todd,  56  Fed.  R.  104; 
Wrolsen  v.  Anderson  (Minn.),  55  N. 
W.  R.  597. 

*  Sayward  v.  Carlson,  1  Wash.  29,  S. 
C.  23  Pac.  R.  830.     See,  also,  Leake  u, 
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that  he  was  not  brought  in  by  service  of  process.^  An  objec- 
tion to  the  venue  may  be  waived  by  appearing  and  filing  an 
answer.'^  So,  a  misnomer  in  the  summons  is  waived  by  a  gen- 
eral appearance,^  and  irregularity  in  the  service  of  a  summons 
on  Sunday  is  cured  in  the  same  way  .^  A  garnishee  who  appears 
and  files  an  answer  thereljy  waives  defects  or  irregularities  in 
the  service  of  the  writ.-''  And  an  appearance  by  an  attorney  of 
both  members  of  a  firm  against  which  a  writ  of  attachment  has 
issued,  together  with  the  submission  of  motions  or  the  filing  of 
a  plea  in  their  behalf  will  give  the  court  jurisdiction,  although 
but  one  of  the  partners  has  been  served.*^  There  is  a  sharp 
conflict  among  the  authorities  as  to  the  effect  of  answering  to 
the  merits  and  contesting  the  case  upon  other  grounds  after  a 
special  appearance  for  the  purpose  of  objecting  to  the  jurisdic- 
tion and  the  overruling  of  such  objection.  The  rule  which 
seems  to  be  supported  by  the  weight  of  authority,  and  which 
is  clearly  supported  by  the  better  reason,  is  that  where  such  an 
objection  has  been  properly  made  and  overruled  and  a  proper 
exception  to  such  ruling  has  been  saved,  subsequently  contest- 
ing the  case  upon  its  merits  will  not  operate  as  a  waiver  of  the 
objections  to  the  jurisdiction.^     A  party  ought  not  to  be  com- 

Gallogly,34Neb.857,  S.  C.52N.W.R.  36  Mo.  App.  224;  Ohio  Southern  R. 

824;  McCormick,etc.,  Co.i'.  Schneider,  Co.  v.  Morey,  47  Ohio  St.  207,  S.  C.  7 

36  Neb.  206,  S.  C.  54  N.  W.  R.  257.  L.  R.  A.  701. 

'  Henderson    v.    Carbondale,    etc.,  ^New   Eng.  Mfg.  Co.  v.  Starin,  60 

Co.,  140  U.  S.  25,  S.  C.  11  Sup.  Ct.  R.  Conn.  369,  S.  C.  22  Atl.  R.  953. 

691 ;  Hall  v.  Craig,  125  Ind.  523,  S.  C.  nVhite  v.  Morris,  107  N.  Car.  92,  S. 

25  N.  E.  R.  538.     See,  also,  Nashua  C.  12  S.  E.  R.  80. 

Savings  Bank  v.  Lovejoy,  1  N.  Dak.  *  Wisecarver  v.  Braden,  146  Pa.  St. 

211,  S.  C.  46  N.  W.  R.  411;    German  42,  S.  C.  23  Atl.  R.  393.     See,  also, 

Bank  v.  American  Fire  Ins.  Co.,  83  Rosenberg  v.  H.  B.  Claflin  Co.,  95  Ala. 

Iowa,  491,  S.  C.  50  N.  W.  R.  53.  249,  S.  C.  10  So.  R.  521.     Otherwise 

*  St.  Louis  &  S.  F.  R.  Co.  v.  Traweek  where  lie  merely  moves  to  quash  for 

(Texas),  19  S.  W.  R.  370.     See,  also,  want  of  jurisdiction.  McGillin  r.  Claf- 

Burrell  r.  State,  129  Ind.  290,  S.  C.  28  lin,  52  Fed.  R.  657. 

N.  E.  R.  699;  Granville  Co.  Board  v.  «  Andrews  r.  Mundv,  36  W.  Va.  22, 

State  Board,   106  N.  Car.  81,  S.  C.  10  S.  C.  14  S.  E.  R.  414.  " 

S.  E.  R.  1002;  Bishop  v.  Silver  Lake,  Mones  v.  Jones,   108  N.   Y.    415; 

etc..  Co.,  62  N.  H.  455;  Northwestern  Lazzarone  v.  Oishei,  21  N.  Y.  Supp. 

Benev.,  etc.,  Ass'n  v.  Woods,  21  111.  267;  Steamship  Co.  r.  Tugman,  106  U. 

App.  372;  Shpohan,  etc.,  Co.  v.  Sims,  S.  118;    Ilarkness  ?•.   Hvde,  98  U.  6. 
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pelled  to  choose  between  the  two  evils  of  having  judgmen* 
rendered  against  him  for  refusing  to  plead  further  or  of  losing 
the  benefit  of  his  objections  by  pleading  to  the  merits  after  he 
has  done  all  in  his  power  to  save  them.  If,  however,  a  party 
enters  a  general  appearance,  or  proceeds  to  plead  to  the  merits 
before  he  has  obtained  a  ruling  upon  his  objections  to  the  ju- 
risdiction, then,  of  course,  the  general  rule  applies  and  he  will 
be  deemed  to  have  waived  his  objections  to  the  jurisdiction  of 
the  court  over  his  person.^  A  consent  decree,  entered  by  agree- 
ment of  parties,  in  a  case  in  which  the  court  has  jurisdiction 
to  enter  such  a  decree,  is  conclusive  upon  the  parties  and  will 
not  be  reviewed  for  error  or  considered  on  its  merits  upon 
appeal.^ 

§  476.  Special  appearance. — A  special  appearance  is  a  qual- 
ified or  limited  appearance  entered  for  some  particular  purpose. 
It  should  be  carefully  guarded  and  limited  in  its  terms  and  effect 
and  conform  to  the  purpose  of  assailing  the  jurisdiction  of  the 
court,  in  order  to  prevent  a  waiver  of  objections  thereto.^  A  mo- 
tion to  set  aside  a  judgment  upon  the  sole  ground  of  defective 
service  is  a  special  appearance.*  So,  a  special  appearance  may  be 

476;  Walling  V.  Beers,  120  Mass.  548,  ''Indianapolis,  D.  &  W.  R'y  Co.  v. 

550  i  Warren  v.  Crane,  50  Mich.  300,  Sands  (Ind.),  32  N.  E.  R.  722;  Knob- 

S.   C.   15  N.    W.    R.   465;    Lyman  v.  loch  r.  Mueller,  123  111.  554,  S.  C.  17 

Miltca,  44  Cal.  630;    Avery  w.  Slack,  N.  E.  R.  696;  Railroad  Co.  v.  Ketch- 

17  Wend.  (N.Y.)  85 ;  Dewey  v.  Greene,  urn,  101  U.  8.  289,  295. 

4  Denio  (y.Y.),93;  Dickersont?.  Bur-  ^  See  Bucklin  v.  Strickler,  32  Neb. 

lington  &  M.  R.  Co.,  43  Kan.  702,  S.  602,  S.  C.  49  N.  W.  R.  371 ;    Porter  v. 

C.  23  Pac.  R.  936.     See,  also.  Freer  v.  Chicago  &  N.  W.  R.  Co.,  1  Neb.  14; 

White,  91  Mich.  74,  S.  C.  51  N.  W.  R.  Brown  v.Webber,  6Cush.  (Mass.)  560; 

807.    Contra,  Sealy  v. •California  Lum-  Dikeman  v.  Struck,  76  Wis.  332,  S.  C. 

ber  Co.,  19  Oreg.  94,  S.  C.  24  Pac.  R.  45  N.  W.  R.  118;  Layne  v.  Ohio  River 

197;    Lord  tj.  Hendrie,   etc.,  Co.,  13  R.  Co.,  35  W.  Va.  438,  S.  C.  14  S.  E.  R. 

Colo.  393,  S.  C.  22  Pac.  R.  782;  Ruby  123;  Aultman,  etc.,  Co.  v.  Steinan,  8 

Chief, etc., Co.  «.Gurley,  17  Colo.  199,  Neb.  109;  St.  Louis,  etc.,  Co.  v.  Still- 

S.  C.  29 Pac.  R.  668;  Eddy  v.  Lafay-  water  St.  R'y  Co.  (Minn.),  54  N.  W. 

ette,  49  Fed.  R.  807 ;  Walker  v.  Turner,  R.  1064. 

27  Neb.  103,  S.  C.  42  N.  W.  R.  918.  *  Green  v.  Green,  42  Kan.  654,  S.  C. 

1  Perkins  v.  Haywood,  132  Ind.  95,  22  Pac.  Rep.  730.   So,  generally,  where 

S.  C.  31  N.  E.  R.  670;  Elliott  v.  Law-  the  sole  purpose  of  the  motion  is  to 

head,  43  Ohio  St.  171,  S.  C.  1  N.  E.  R.  attack  the  jurisdiction.    Petty  v.  Frick 

577  Co.,  86  Va.  501,  S.  C.  10  S.  E.  R.  886; 
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made  for  the  purpose  of  dismissing  a  proceeding  for  want  of 
notice,^  for  the  purpose  of  having  a  defective  service  of  sum- 
mons set  aside,*'*  or  for  the  purpose  of  moving  to  (^uash  a  writ 
of  attachment  upon  the  ground  that  it  was  made  returnahle  at 
a  time  not  authorized  by  Law.-^  The  appearance  will  be  re- 
garded as  general  unless  it  is  shown  to  be  special.*  But  the 
court,  in  the  exercise  of  a  proper  discretion,  may  permit  an 
appearance  to  be  amended  so  as  to  clearly  make  it  a  special 
appearance.'^ 


§  477.  Effect  of  a  special  appearance.— A  special  appear- 
ance for  a  particular  purpose  does  not  waive  jurisdiction  over 
the  person,*^  unless  it  is  of  such  a  nature  as  to  admit  the  juris- 
diction. And  where  it  is  expressly  made  for  the  purpose  of 
taking  advantage  of  particular  defects  or  irregularities,  it  does 
not,  of  course,  waive  such  defects  and  irregularities.'     So,  an 


Coffman  v.  Brandhoeffer,  33  Neb.  279, 
S.  C.  50  N.  W.  R.  6;  Higgins  v.  Beck- 
with,  102  Mo.  456,  S.  C.  14  S.  W.  R. 
931. 

1  Perkins  v.  Haywood,  132  Ind.  95, 
S.  C.  31  N.  E.  R.  670;  Nye  v.  Liscombe, 
21  Pick.  (Mass.)  263;  Callahan  r.  Jen- 
nings, 16  Colo.  471,  S.  C.  27  Pac.  Rep. 
1055;  Linden  Gravel  Mining  Co.  v. 
Sheplar,  53  Cal.  245.  Compare  Buck- 
lin  V.  Strickler,  32  Neb.  602,  S.  C.  49 
N.  W.  R.  371. 

'  Kinkade  v.  Myers,  17  Ore.  470,  S. 
C.  21  Pac.  R.  557.  See,  also,  Crary  v. 
Barber,  1  Col.  172;  Lyman  v.  Milton, 
44  Cal.  630;  Schwab  v.  Mabley,  47 
Mich.  512.  See,  also,  Fairbank,  etc., 
Co.  V.  Cincinnati,  etc.,  Co.,  54  Fed.  R. 
420. 

MVilliamson  v.  McCormick,  126  Pa. 
St.  274,  S.  C.  17  Atl.  R.  591.  See,  also, 
Petty  V.  Frick  Co.,  86  Va.  501,  S.  C.  10 
S.  E.  Rep.  886.  Compare  Wheat  v. 
Bower,  42  111.  App.  600. 

♦Deshlerv.  Foster,  1  I\Iorr.  (Iowa), 
403;  Flake  v.  Carson,  33  111.518;  Col- 


liers. Falk,  66  Ala.  223 ;  Aultman,  etc., 
Co.  V.  Steinan,  8  Neb.  109. 

*  Hohorst  V.  Hamburg- American 
Packet  Co.,  38  Fed.  Rep.  273.  See, 
also,  United  States  v.  Yates,  6  How. 
(U.  S.)  606;  Creighton  v.  Kerr,  20 
Wall.  (U.  S.)  8. 

^Chesapeake,  etc.,  R.  R.  Co.  v. 
Heath,  87  Ky.  651;  Dailey  v.  Kenne- 
dy, 64  Mich.  208;  Kinkade  v.  ISIyers, 
17  Oreg.  470;  Brown  v.  Rice,  30  Neb. 
236,  S.  C.  46  N.  W.  R.  489;  Chiibbuck 
V.  Cleveland,  37  Minn.  466,  S.  C.5  Am. 
St.  R.  864;  IMcNab  v.  Bennett,  66  111. 
157;  Campbell  v.  Swasey,  12  Ind.  70; 
Bailyv.  Schrader,  34  Ind.  260;  Sim- 
cock  r.  Bank,  14  Kan.  529;  Harkness 
V.  Hyde,  98  U.  S.  476 ;  Shaw  v.  Quincy 
Min".  Co.,  145  U.  S.  444,  S.  C.  12  Sup. 
Ct.  R.  935.  Contra,  St.  Louis,  A.  &T. 
R.  Co.  V.  Whitley,  77  Tex.  126. 

^Campbell  v.  Swasey,  12  Ind.  70; 
Nye  V.  Liscombe,  21  Pick.  (Mass.) 
263;  Blakev.  Jones,  7Mass.28;  Ames 
V.  Winsor,  19 Pick.  (Mass.)  247 ;  Allen 
V.  Lee,  6  Wis.  478;  Wynn  v.  Wyatt's 
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appearance  merely  for  the  purpose  of  moving  in  arrest  of  judg- 
ment, or  to  set  aside  an  irregular  judgment  has  no  retroactive 
effect  in  favor  of  the  plaintiff  to  confer  jurisdiction  where  none 
existed  before.^  In  Texas  it  is  provided  by  statute  that  a  spe- 
cial appearance  for  the  purpose  of  objecting  to  service  of  pro- 
cess shall  become  a  general  appearance  at  the  next  term  of 
court,^  and  this  statute  has  been  held  constitutional  even  as 
against  a  non-resident;^  but  it  does  not  control  the  Federal 
courts  in  that  State,  and  a  party  who  appears  specially  to  ob- 
ject to  the  jurisdiction,  when  sued  in  such  a  court,  does  not 
submit  himself  to  its  jurisdiction  or  waive  his  rights  by  plead- 
ing to  the  merits  after  his  objection  is  overruled.^ 

§  478.  Withdrawal  of  appearance. — Upon  a  proper  appli- 
cation the  court  may  grant  leave  to  withdraw  an  appearance,^ 
especially  where  it  has  been  entered  through  fraud  or  mistake.^ 
The  effect  of  a  withdrawal  is  to  leave  the  case  as  if  there  had 
been  no  appearance  in  the  first  instance.'^  Where  the  appear- 
ance is  made  by  answering  to  the  merits,  a  withdrawal  of  the 
appearance,    by   permission  of   court,   operates  also  as  a  with- 

Adm'x,  11  Leigh  (Va.),  584;  Law  v.  *  Mexican  Cent.  R'y  Co.  r.  Pinkney, 

Nelson,  14  Colo.  409,  S.  C.  24  Pac.  R.  149  U.  S.  194,  S.  C.  13  Sup.  Ct.  R.  859; 

2.     Compare  St.  Louis,  A.  &  T.  R.  Co.  Southern  Pacific  Co.  v.  Denton,  146  U. 

r.Whitley,  77  Texas,  126.  S.  202,  S.  C.  13  Sup.  Ct.  R.  44.     See, 

'  Higgins  V.  Beckwith,  102  Mo.  456,  also,  ante,  §  475. 

S.  C.  14  S.  W.  Rep.  931 ;  Schell  v.  Le-  *  Dana  v.  Adams,  13  111.  691 ;  Indigo 

land,  45  Mo.  289;  Pomeroy  v.  Belts,  Co.  v.  Ogilvy,  L.  R.  (1891),  2  Ch.  31; 

31  Mo.  419;  Green  v.  Green,  42  Kan.  McArthur    v.   Leffler,    110   Ind.   526; 

654,   S.  C.  22  Pac.  Rep.  730;  Noble  v.  Young  i?.  Dickey,  63  Ind.  31;  United 

Crandall,  49Hun(N.Y.),474;  Paxton  States  v.  Yates,  6  How.  (U.  S.)  606. 

V.  Daniell,  1  Wash.  19,  S.  C.  23  Pac.  R.  But  the  court  is  not  bound  to  permit  a 

441;  Gray  tj.  Hawes,  8  Cal.  562 ;  State  withdrawal  as  a  matter  of  right.     New 

V.  Cohen,  13  So.  Car.  198.  Albany,  etc.,  Co.  v.  Combs,  13  Ind. 

*  York  V.  State,  73  Texas,  651,  S.  C.  490;  Rhode  Island  v.  Massachusetts, 

11  S.  W.  R.  869;    Ins.  Co.  v.  Hanna,  12  Peters  (U.  S.),  755. 

81  Texas,  487,  S.  C.  17  S.  W.  R.  35.  « Michen  v.  McCoy,  3  Watts.  &  S. 

The  provisions  of  the  statute  are  also  (Pa.)  501 ;    United  States  v.  Yates,  6 

set  out  in  Kauffman  v.  Wootters,  138  How.  (U.  S.)  606;  Becker  v.  Lamont, 

U.  S.  285,  S.  C.  11  Sup.  Ct.  R.  298.  13  How.  Pr.  (N .  Y.)  23 ;  Hunt  v.  Bren- 

^York  V.  State,  137  U.  S.  15,  S.  C.  11  nan,  1  Hun  (N.  Y.),  213;  Furnival  v. 

Sup.  Ct.  R.  9;  Kauffman  v.  Wootters,  Bogle,  4  Russ.  Rep.  142. 

138  U .  S.  285,  S.  C.  11  Sup.  Ct.  R.  298.  '  Graham  v.  Spencer,  14  Fed.  R.  603- 
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drawal  of  the  answer;'  but  the  mere  withdrawal  of  the  answer 
will  not  operate  as  a  withdrawal  of  tlie  appearance.'^  It  is  a 
matter  resting  largely  within  the  discretion  of  the  trial  court 
to  determine  whether  or  not  a  party  should  be  allowed  to  with- 
draw his  appearance,  and  it  seems  that  the  court  is  not  bound 
to  permit  the  withdrawal  of  an  appearance  as  a  matter  of  right. -^ 

'Creightonv.  Kerr,20  Wall.  (U.S. )8;  MCldred  v.  Bank,  17  Wall.   (U.S.) 

Sloan  V.  Wittbank,  12  Ind.  444.  Contra,  545 ;  Evans  v.  lies,  7  Ohio  St.  233. 

Michew  V.  McCoy,  3  Watts  &  S.  (Pa.)  ''New   Albany,  etc.,  Co.  u.  Combs, 

501.  13  lud,  4y0. 
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Rules  of  court. 

§  479.  When  coiitiiuiance  is  advisable. — "No  crime  is  so  great, 
no  proceedings  so  instantaneous,"  says  Lord  Mansfield,  "but 
that,,  upon  sufficient  grounds,  the  trial  may  be  put  off."^  The 
most  successful  advocate,  however,  as  a  general  rule,  is  he 
who  is  equipped  by  thorough  preparation  to  try  his  cause  when 
it  is  called.  But  there  are  cases  where  a  speedy  trial  is  not 
desirable.  A  defendant  in  a  criminal  prosecution  generally 
profits  by  delay.  This  is  peculiarly  true  in  cases  where  the 
crime  has  aroused  indignation  and  there  is  a  popular  clamor 
for  conviction.  Violent  emotions  are  calmed  and  quieted  by 
time.  Prosecutors  who  know  their  duty  will  bring  to  trial 
those  accused  of  crime  with  as  little  delay  as  possible,  while 
the  advocate  of  the  accused  in  most  cases  will  secure,  if  he  can 
justly  do  so,  as  much  delay  for  his  client  as  the  law  awards. 
Of  course,  no  honorable  advocate  will, — although  he  will  fear- 
lessly do  his  duty,  unmoved  by  the  clamors  of  press  or  people, 
— resort  to  unfair  measures  to  secure  delay,  still  he  will  avail 
himself  of  all  that  the  law  allows.  There  are  civil  actions 
where  delay  is  desirable,  but  it  is  better,  in  the  majority  of 
cases,  to  try  the  cause  on  the  day  appointed.  No  rule  of  gen- 
eral application  can  here  be  stated  that  will  be  of  practical 
utility,  for  whether  a  civil  cause  shall  be  promptly  tried  or  be 

>  King  V.  D'Eon,  1  W.  Black.  510,  514,  S.  C.  3  Burr.  1513. 
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postponed  depends,  in  no  small  measure,  upon  the  nature  of 
the  particular  case.  The  advocate  who  habitually  seeks  con- 
tinuances is  generally  a  very  careless  one,  or  else  a  very  timid 
one.  If  he  does  not  feel  strong  in  himself  and  in  his  cause, 
the  chances  are  very  largely  against  him.  It  is  neither  wise 
nor  expedient  to  seek  delay  in  order  to  avoid  the  shock  of  tlie 
trial.  A  courageous  course,  although  generally  the  best,  does 
not  imply  that  unnecessary  risks  shall  be  taken.  Caution  is 
as  important  as  courage.  It  is  only  the  foolhardy,  not  the 
wise,  who  assume  the  liazard  of  trying  a  cause  without  ample 
time  for  preparation,  or  who  risk  a  trial  where  important  evi- 
dence that  delay  may  secure  is  absent.  Prudence  requires  that 
no  risks  be  assumed  where  diligence  and  care  can  avoid  them. 
Where  there  is  a  risk  that  a  postponement  will  avoid,  and  there 
is  reason  for  postponement,  then  it  is  the  part  of  wisdom  and 
prudence  to  apply  for  a  continuance.  Where  the  opposite  party 
at  the  last  moment  files  additional  pleadings,  or  amends  those 
previously  filed,  a  postponement  should  be  asked  unless  the 
advocate  feels  confident  that  he  is  well  prepared  to  meet  the 
new  issue  tendered,  or  the  changes  made  in  the  issues  by  the 
amendments.  Wliere  changes  are  made  in  the  issues  it  is  nec- 
essary to  fully  understand  their  scope  and  effect  before  going 
into  the  trial.  There  are,  to  be  sure,  formal  and  immaterial 
amendments  which  do  not  substantially  change  the  issues,  and 
in  such  cases  there  is  no  necessity  for  a  postponement  of  the 
trial;  but  it  is  never  safe  to  assume,  without  study,  that  tlie 
changes  are  merely  formal  or  immaterial. 

§  480.  Bad  policy  to  ask  many  eontinuanees. — It  is  bad  pol- 
icy to  ask  many  continuances.  It  is  so  for  the  reason  already 
suggested,  and  for  the  additional  reason  that  the  counsel  who 
is  habitually  unprepared  for  trial  soon  loses  favor  with  the 
courts,  and  although  in  a  particular  case  he  may  have  a  mer- 
itorious cause  for  continuance,  the  court  will  regard  his  appli- 
cation with  suspicion.  A  Fabian  policy  does  not  win  the  favor 
of  courts. 

§  481.    Continuance  fliscretionary  with  court. — Applications 
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for  continuance  are  addressed  to  the  sound  discretion  of  the 
trial  court,  and,  unless  it  appears  that  injustice  has  been  done, 
the  rulings  of  that  court  will  not  be  disturbed  on  appeal.^  This 
discretion,  however,  is  not  to  be  exercised  arbitrarily  and  un- 
justly. If  the  statute  declares  that  in  a  certain  case  a  contin- 
uance shall  be  granted,  it  is  error  to  refuse  it  in  such  a  case.^ 
So,  where  a  clear  abuse  of  discretion  is  shown  it  is  generally 
held  to  be  error  of  which  the  party  who  is  injured  by  the  re- 
fusal of  a  continuance  and  has  properly  saved  the  question 
may  take  advantage  upon  appeal.^  Where  a  continuance  has 
once  been  granted  the  court  will  generally  exercise  its  discre- 
tion by  refusing  a  second  continuance  to  the  same  party  in  the 
absence  of  a  strong  showing,*  especially  where  the  second  ap- 
plication is  based  upon  the  same  state  of  facts  as  the  first.^ 

§  482.  Causes  for  continuance.— The  party  asking  a  con- 
tinuance must  show  good  cause  therefor.  A  party  can  not 
successfully  urge  that  a  continuance  should  have  been  granted 


»  Belck  «.  Belck,  97  Ind.  73 ;  Grissom 
V.  Moore,  106  Ind.  296;  Valle  v.  Pic- 
ton,  91  Mo.  207,  S.  C.  3  S.  W.  R.  860, 
and  see  authorities  cited  in  note  to 
Stevenson  v.  Sherwood,  74  Am.  Dec. 
141 ;  Dial  v.  Valley  Mut.  Life  Ass'n, 
29  S.  Car.  560 ;  State  v.  Harrison,  36  W. 
Va.  729,  S.  C.  18  L.  R.  A.  224;  Voor- 
hees  V.  Chicago,  etc.,  R.  R.  Co.,  71 
Iowa,  735;  McDonald  v.  McAllister, 
32  Neb.  514,  S.  C.  49  N.  W.  R.  377. 

^Rountree  v.  Stuart,  Breese  (111.), 
73.  See,  also,  Cook  v.  Larson,  47  Kan. 
70,  S.  C.  27  Pac.  R.  113 ;  Fox  v.  State, 
9  Ga.  373 ;  Territory  v.  Kinney,  9  West 
Coast  Rep.  268. 

»  Light  V.  Richardson  (Cal.),  31  Pac. 
R.  1123;  Vaught  v.  Rider,  86  Va.  669, 
S.  C.  5  Am.  St.  R.  305;  Bradbury  v. 
Dougherty,  7  Blackf.  (Ind.)  467;  Pet- 
tit  v.  State  (Ind.),  34  N.  E.  R.  1118; 
Riggs  V.  Fenton,  3  Mo.  28;  Joseph  v. 
Com.  (Ky.),  1  S.  W.  Rep.  4;  Moore's 
Adm'rs  v.  Smith,  88  Ky.  151,  S.  C.  10 


S.  W.  R.  380 ;  Davis,  etc.,  Co.  v.  River- 
side, etc.,  Co.,  84  Wis.  262,  S.  C.  54  N. 
W.  R.506;  Burnly  v.  State  (Tex.),  14 
S.  W.  Rep.  1008;  note  to  Stevenson  r. 
Sherwood,  74  Am.  Dec.  141;  Lockhart 
17. Wolf,  82  111.37;  Long  ?7.  McDonald, 
39  Ga.  186.  Compare  Evans  v.  Boiling, 
5  Ala.  550 ;  Smalley  v.  Anderson,  2  T. 

B.  Mon.  (Ky.)  56,  S.  C.  15  Am.  Dec. 
121;  Tassey  i'.  Church,  4  Watts  &  S. 
(Pa.)  141,  S.  C.  39  Am.  Dec.  65 ;  Miller 
V.  Miller,  41  Md.  623;  White  v.  Town 
of  Portland  (Conn.),  26  Atl.  R.  342; 
Simsv.  Hundley,  6  How.  (U.  S.)  1; 
Barrow  V.  Hill,  13  How.  (U.  S.)  64. 

♦Shook  V.  Thomas,  21  111.  86;  Wil- 
sons. Kochnlein,  1  W.Va.  145;  Ogden 
V.  Gibbons,  5  N.  J.  L.  518. 

»Stockley  v.  Goodwin,  78  111.  127; 
Garrett  v.  Garrett,  12  Ind.  407;  Bur- 
riss  V.  Wise,  2  Ark.  33;  Huff  v.  Free- 
man, 15  La.  Ann.  240;  Northwestern, 
etc.,  Ass'n  v.  Primm,  124  111.  100,  S. 

C.  16  N.  E.  R.  98. 
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merely  because  he  was  absent,  without  showing  good  cause. ^ 
Nor  is  mere  absence  of  counsel,  without  sutticient  excuse,  grouna 
for  a  continuance  as  matter  of  right. '^  Luck  of  preparation 
will  not  entitle  a  party  to  a  continuance  where  he  might  have 
been  prepared   if  he  had  used   due  care  and  diligence;-^  but 


'Gates  V.  Hamilton,  12  la.  50;  La- 
bouisse  v.  Orleans  Cotton,  etc.,  Co.,  43 
La.  Ann.  '24n  and  582,  8.  C.  9 So.  Rep. 
492 ;  Wilkinson  v.  Parrott,  32  Cal.  102 ; 
Waarich  v.  Winter,  33  111.  App.  36; 
Burkhart  etux.  v.  Merry,  88  Ind.  438; 
Davis  V.  Luark,  34  Ind.  403;  Cohn  v. 
Brownstone,  93  Cal.  362,  S.  C.  28  Pac. 
R.  953.  A  belief,  founded  upon  a  ru- 
mor, of  the  illness  of  the  judge,  is  not 
sufficient  cause  for  the  absence  of  a 
party  to  entitle  him  to  a  continuance. 
Yater  etal.  v.  Mullen,  23  Ind.  562.  Nor 
is  the  advice  of  an  attorney  that  the 
cause  would  not  be  reached.  Brock 
V.  South  &  N.  Ala.  R.  R.  Co.,  65  Ala. 
79;  Brandt  v.  McDowell,  52, la.  230. 
But  serious  illness  in  the  family  of  a 
party  may  be  sufficient  cause  for  a 
continuance.  W^elcome  v.  Boswell, 
54  Ind.  297.  Where  a  defendant, 
while  being  tried  for  a  mis<lemeanor, 
renders  himself  unable  to  attend  by 
the  voluntary  use  of  intoxicating 
liquor,  the  denial  of  a  continuance, 
asked  by  him  upon  the  ground  that 
he  is  unable  to  attend,  is  a  proper  ex- 
ercise of  the  court's  discretion.  State 
V.  Ellvin,  51  Kan.  784,  33  Pac.  R.  547. 

"  Horshaw  v.  Cook,  16  Ga.  526 ;  Kern 
Valley  Bank  v.  Chester,  55  Cal.  49; 
Hagerty's  Ex'rs  v.  Scott,  10  Tex.  525: 
Gould  V.  Elgin  City  Banking  Co.,  36 
111.  App.  390;  Baumbergerv.  Arff,  96 
Cal.  261,  S.  C.  31  Pac.  R.  53.  Absence 
of  counsel  on  account  of  sudden  illness 
of  himself  or  a  member  of  his  "amilv 
may  justify  a  continuance.  Eslinger 
V.  East,  100  Ind.  434;  Thompson  v. 
Thornton,  41  Cal.  626;  Rice  r.  Melen- 
dy,  36  la.  166 ;  Marrero  et  al.  v.  Nunez, 


3  La.  Ann.  54.  But,  see  Hawes?;.  Clark, 
84  Cal.  272;  Board  v.  Brown,  4  Ind. 
App.288,  S.C.30N.E.  R.  925;  States. 
Dusenberry,  112  Mo.  277,  S.  C.  20  S.W. 
R.  461 .  Engagement  of  counsel  in  the 
trial  of  another  case  may  or  may  n(jt 
entitle  his  client  to  a  continuance. 
Where  the  circumstances  are  such  that 
a  party  would  be  greatly  injured  by 
failure  to  postpone,  and  both  he  and 
his  counsel  are  without  fault,  and 
other  counsel  can  not  be  obtained,  or 
could  not  prepare  to  do  justice  to  the 
case  within  the  time  allowed,  or  the 
like,  the  refusal  of  the  application 
would  be  error.  Hill  v.  Clark,  51  Ga. 
122;  Rossett  v.  Gardner,  3  W.  Va. 
531 .  But  ordinarily,  as  where  several 
continuances  have  already  been  hail 
for  the  same  cause,  or  the  party  is 
represented  by  other  counsel,  or  the 
like,  the  application  should  be  refused 
Richards  v.  Des  Moines,  etc.,  R.  R.. 
18  la.  259;  Stockley  r.  Goodwin,  78 
111.  127;  Darley  v.  Thomas,  41  Ga. 
524;  Evansville,  etc.,  Co.  v.  Hawkins, 
111  Ind.  549;  Smith  v.  State,  132  Ind. 
145,  S.  C.  31  N.  E.  R.  807;  Zabel  v. 
Nyenhuis,  83  la.  766,  S.  C.  49  N.W.  R. 
999.  Absence  of  counsel  on  other  busi- 
ness is  generally  not  sufficient  cause  for 
postponement.  Sharman  v.  Morton, 
31  Ga.  34;  Jackson  v.  Wakeman,  2 
Cow.  578. 

3  Foster  v.  Abbott,  1  Mass.  234;  Ma- 
loney  v.  Traverse  (la.),  54  N.  AV.  R. 
155;  Springer  v.  Mendenhall,  3  Harr. 
(Del.)  381;  Pardridge  v.  Wing,  75  111. 
236;  Harvey  v.  Coffin,  5  Blackf.  566; 
Ballard  r.  State,  31  Fla.  266,  S.  C.  12  So. 
R.  865.    But  in  Cornogg  v.  Abraham,  1 


620  THE    WORK    IN    COURT.  §  482 

breach  of  a  stipulation  by  his  adversary  as  to  the  admission  ot 
testimony  given  in  another  case,  by  reason  of  which  witnesses 
were  not  present,  has  been  held  to  be  good  cause  for  a  continu- 
ance.^ The  amendment  of  a  pleading  in  matter  of  substance 
will  entitle  the  adverse  party  to  a  continuance,  at  least  where 
it  works  surprise;  ^  but  a  continuance  will  not  be  granted  be- 
cause of  an  immaterial  amendment. ^  Where  depositions  have 
been  taken  and  are  expected  but  do  not  arrive  in  time  for  the 
trial  on  the  day  for  which  it  is  set,  although  proper  diligence 
has  been  exercised,  a  continuance  may  be  granted  to  await 
their  coming.^  Newly  discovered  evidence,  not  known  in  time 
to  be  produced  at  the  trial,  may  require  or  justify  a  continu- 
ance.^ Absence  of  a  material  witness  may,  upon  a  proper 
showing,  be  good  cause  for  a  continuance;  but  at  least  three 
elements  must  be  present  to  make  such  a  case:  (1)  The  evi- 
dence must  be  material;  (2)  Due  diligence  must  have  been 
used  to  obtain  it;  and  (3)  It  must  be  probably  procurable  and 
capable  of  being  produced  at  the  time  to  which  the  continu- 
ance is  asked. "^     The  mere  fact  that  an  appeal  is  pending  irj 

Yeates,  18,   a  continuance  was  held  Beck  v.  Williams,   5   Blackf.   (Ind.) 

proper  where  the  party  was  not  pre-  374 ;    Scott  v.  Cromwell,  Breese,  25  • 

pared  because  of  declarations  of  his  Chambers  v.  Lane,  5  Mo.  289.     See. 

adversary   leading    him   to  expect  a  also,  Chicago,  etc.,  R.  R.  Co.  v.  Goy- 

compromise.  ette,  32  111.  App.  574;    Chattanooga. 

•  Cherokee,  etc.,  Co.  v.  Wilson,  47  etc.,  R.  R.  Co.  v.  Jackson,  86  Ga.  676; 

Kan.  460,  S.  C.  28  Pac.  R.  178.     See,  Texas,  etc.,  R'y  Co. -y.  Bagwell,  3  Tex. 

also,  Radford  v.  Fowlkes,  85  Va.  820,  Civ.  App.  256,  S.  C.  22  S.  W.  R.  829; 

S.  C.  8  S.  E.  R.  817 ;  Hort  v.  Jones,  2  Barnes  v.  Scott,  29  Fla.  285,  S.  C.  li 

Bay.  (So.  Car.)  440.  So.  R.  48. 

2  Covell  v.  Marks,  1  Scam.  (111.)  525;  *  Marsh  v.  Hulbert,  4  McLean  (U. 
Ohio,  etc.,  R.  R.  Co.  v.  Palm,  18  111.  S.  C.  C),  364;  Blagg  v.  Phcenix  Ins. 
22;  Ewing  v.  French,  1  Blackf.  170;  Co.,  3  Wash.  (U.  S.C.C.)  5;  Waskerc 
Garlick  v.  City  of  Bella,  53  la.  646;  v.  Diamond,  Hempst.  701.  See,  also. 
Tourtelot  v.  Tourtelot,  4  Mass.  506;  Kenton  t'.  Spencer,  6  Ind.  321 ;  Benson 
Turnstall  v.  Hamilton,  8  Mo.  500;  i?.  McFadden,  50  Ind.  431. 
Kirkpatrick  v.  Holman,  25  Ind.  293;  &  Berry  ??.  Metzler,7Cal.  418;  Holme£ 
Danley  v.  Scanlon,  116  Ind.  8;  Lam-  v.  Dobbins,  19  Ga.  630;  Allcorn  v 
bert  V.  Smith,  1  Cranch  C.  C.  347;  Rafferty,  4  J.  J.  Marsh.  (Ky.)  220; 
Vicksburg,  etc.,  R.  R.  Co.  v.  Stocking  Cahill  v.  Dawson,  1  Fost.  &  F.  291. 
(Miss.),  10  So.  R.  480.  "Hyde  v.  State,  16  Tex.  445,  S.  C. 

3  Richards  v.  Nixon,  20  Pa.  St.  19;     67  Am.  Dec.  6.30,  and  note;    State  v 
Nimmon  v.  Worthington,  1  Ind.  376;     Duffy,  39  La.   Ann.  419,  S.  C.  2  £. 
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another  case  between  the  same  parties,  or  between  one  of  the 
parties  and  a  third  person,  which,  it  is  alleged,  will  dotennine 
the  question  involved  in  the  suit  in  which  the  continuance  is 
asked,  is  not  sufficient  ground  for  a  continuance  as  matter  of 
right, ^  but  continuances  are  frequently  allowed  for  this  reason 
and  it  seems  to  us  a  proper  exercise  of  the  court's  discretion  to 
grant  a  continuance, in  such  a  case.^ 

§  483.    Time  for  makiii«:  application — Rules  of  court. — The 

application  for  a  continuance  ouglit,  if  possible,  to  be  made  be- 
fore the  trial  is  begun, ^  and  it  is  often  required  by  rule  of  court 
to  be  made  a  certain  time  before  trial.  Such  rules  have  been 
sustained  when  reasonable,  and,  in  the  absence  of  some  good 
excuse  for  not  complying  with  them,  the  failure  to  make  the 
application  within  the  time  prescribed  wnll  justify  the  refusal 
of  a  continuance.'*  The  rule  should  not,  however,  be  unrea- 
sonably enforced,  and  if  facts  are  stated  showing  a  right  to  the 
continuance  and  a  good  excuse  for  not  complying  with  the 
rule,  a  continuance  should  be  granted.^  But  where  the  only 
excuse  shown  for  delay  in  not  filing  the  affidavit  until  the  day 
set  for  trial  was  that  the  applicant  had  "hoped  to  obtain  the 
necessary  testimony,"  it  was  held  insufficient.^ 

§  484.   Application — How  made  —  Affidavits. —  An  applica- 

Rep.    184;    Rex   v.    D'Eon,    3    Burr.  12S.  W.  R.  51.     See,  also,  Casco  Nat. 

1513,1515;    Rowland  V.  Shephard,  27  Bank   v.  Shaw,   79   Me.  376,  S.  C.   1 

Neb.  497,   S.  C.  43  N.  W.  Rep.  344;  Am.  St.  R.  319. 

Hewes    v.   Andrews,    12    Colo.   161;'  '  See  Clark  t'.  Clough,  62  N.  H.  693; 

Schultz  V.   Moon,  33  Mo.   App.  329;  Joslyn  v.  Wheeler,  62  N.  H.  169. 

Mnll's  Case,  SGratt.  (Va.),  695.     Ad-  » Lucas    v.   Casady,   12   Iowa,  567; 

ditional  requisites  are  sometimes  pre-  Myers  v.  Schneider,  21  Mo.  77 ;  Huff  v. 

scribed  by  statute,  and  if  there  hap-  Freeman,  15  La.  Ann.  240.     Compare 

pens  to  be  such  a  statute  in  force  in  Rannells  v.  State,  18  Ind.  255. 

the  jurisdiction  where  the  application  *  See  Moulder  ii.   Kempff,  115  Ind. 

is  made,  it  must,  of  course,  be  fol-  459,  463;    State  v.  Primeaux,  39  La. 

lowed.     This  rule   is  also  applicable  Ann.  673,  S.  C.  2  So.  R.  423. 

to  documentary  evidence.    The  wit-  *See  Bernhamer  v.  State,  123  Ind. 

ness  must  be  competent.      Carthage  577. 

Co.  V.  Andrews,  102  Ind.  138.  « Faulkner  v.  Territory  (N.  Mex.), 

» Peters  v.  Banta,  120  Ind.  416,  S.  C.  30  Pac.  R.  905.     The  court  held  that 

22  N.  E.  R.  95;  Cates  v.  Mayes  (Tex.),  the  facts  should  have  been  stated  in 
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tion  for  a  continuance  is  usually  made  by  motion  and  must  be 
upon  affidavit.^  The  affidavit  may  be  made,  in  the  absence  of 
any  statutory  requirement,  by  the  party,^  his  attorney,^  or,  it 
seems,  by  any  one  in  his  behalf.*  It  should  state  all  the  facts 
required  by  statute,^  or,  in  the  absence  of  any  statutory  pro- 
vision upon  the  subject,  all  necessary  to  show  good  cause  for  a 
continuance,  and  it  should  be  construed  most  strongly  against 
the  applicant,  no  presumptions  being  indulged  in  his  favor. ^ 
Where  a  continuance  is  sought  on  the  ground  of  the  absence 
of  a  material  witness,  or,  in  fact,  on  almost  any  ground,  the 
affidavit  must  clearly  show  that  due  diligence  was  used  to  ob- 
tain such  evidence,  or  to  be  ready  for  trial  in  other  respects,  as 
the  case  may  be.'^  The  facts  constituting  such  diligence  should 
be  fully  set  out  in  order  that  the  court  may  judge  of  their  suf- 
ficiency.^    Counter-affidavits  will  not,  ordinarily,  be  received, 

order  to  enable  it  to  judge  of  the  suf-  '  Ilett^y.  Collins,  102  111.  402 ;  Thomp- 

ficiency  of  the  excuse.  son  v.  Miss.,  etc.,  Ins.  Co.,  22  Am. 

'Ralston  v.  Lothain,   18  Ind.  30.S;  Dec.  129;  Watson  r.  Blymer  Mfg.  Co. 

Montgomery  v.  Wilson,  58  Ind.  591 ;  (Texas),  2  S.  W.  R.  353;  McKinsey  v. 

Smith  V.  Barker,  3  Day  (Conn.),  280;  McKee,  109  Ind.  209,  S.  C.  9  N.  E.  R. 

Thompson  v.  Mississippi,  etc.,  Co.,  2  771;   Clouston  v.  Gray,  48  Kan.  31,  S. 

La.  Ann.  228,  S.  C.  22  Am.  Dec.  129;  C.  28  Pac.  Rep.  983;    Holmes  v.  Cor- 

Stewart  v.  Sutherlund,  93  Cal.  270,  S.  bin,  50  Minn.  209,  S.  C.  52  N.  W.  R. 

C.  28  Pac.  R.  947 ;  Whaley  v.  King,  92  531. 

Cal.  431,  S.  C.  28  Pac.  R.  579;  State  i?.  *  Kilmer  v.  St.  Louis,  etc.,  Ry.  Co.,37 

Underwood,  44  La.  Ann.  1114,  S.  C.  Kan.  84,  S.  C.  14  Pac.  R.  465;  Hines  v. 

11  So.  R.  823.  Driver,  100  Ind.  315,  323  ;  Flournoy  v. 

=>  See  note  to  Stevenson  i'.  Sherwood,  Marx,  33  Tex. 786 ;  Farmers',etc.,Bank 

74  Am.  Dec.  142.  v.  Berchard,  32  Neb.  785,  S.  C.  49  N.W. 

^Seers  v.  Grandy,  1  Johns.  (N.  Y.)  R.762;  Smiths).  Com.(Ky.).17S.W.R. 

514 ;  Robinson  v.  Martel,  11  Tex.  149.  868.     Where  a  party  has  failed  to  sub- 

*  Guyer  v.  Cox,  1  Overt.  (Tenn  )  184 ;  poena  a  witness,  or  to  take  his  deposi- 

Wheaton  v.  Cross,  2  Hayw.  (N.  Car.)  tion,  relying  on  his  promise  to  be  pres- 

154 ;  Lockhart  v.  Wolf,  82  111.  37.  ent,  or  on  the  fact  that  the  other  party 

=  Kent  V.  Favor   (N.  Mex.),  5  Pac.  had  subpoenaed  him,  he  has  not  used 

R.  470;  Turner  v.  Eustis,  8  Ark.  119.  due  diligence.     Louisville,  etc.,  Co.  v. 

«  Owens  V.  Starr,  2  Litt.  (Ky.)  230;  Wood,  113  Ind.  544;  Toledo,  etc.,  R.  R. 

Mason  v.   Anderson,   3  T.   B.   Mon.  Co.  v.  Stephenson,  131  Ind.  203,  S.  C.  30 

(Ky.)    293;    Van  Brown  v.  State,  34  N.  E.  R.  1082;    Hensley's  Adm'rs  v. 

Texas,  186 ;  Brady  v.  Malone,  4  Iowa,  Lytle,  5Tex.  497,  S.C.  55  Am.  Dec.  741 ; 

146;    Dacey  v.  People,  116  111.  555,  S.  Hutts  v.  Shoaf,  88  Ind.  395 ;  Moore  v. 

C.  6  N.  E.  R.  165;  and  see  authorities  Goelitz,  27  111.  18.     See,  also,  Soper  v. 

in  following  notes.  Manning,  158  Mass.  381,  S.  C.  33  N.  E. 
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as  the  hearing  is  upon  tlio  showing  made  l)y  the  applicant;' 
but  it  has  been  held  that  this  is  a  matter  within  the  discretion 
of  the  court, ^  and  that,  at  most,  it  is  harmless  error  to  j)ermit 
counter-attidavits  to  he  filed.''  And  the  rule  does  not  i)revent 
the  court  from  makiiii;'  further  iiKiuirv,  or  receiving;  further 
testimony,  where  frautl  or  imposition  is  suggested."* 

§  485.    Admissions  may  justify  denial  ot*  application. — If  the 

adverse  party  admits,  or  unconditionally  offers  to  admit,  as 
true  the  facts  proposed  to  be  established  by  the  absent  evidence 
on  account  of  which  the  continuance  is  sought,  the  application 
should  be  denied.^  Such  an  admission  would  be  suthcient  to 
prevent  a  continuance  in  any  jurisdiction,  and  in  many  of  our 
States  it  is  sufficient  to  admit  that  the  witness,  if  present,  wouM 
swear  to  the  facts  set  forth  in  the  affidavit.*'  But  in  some  juris- 
dictions the  truth  of  the  facts  must  be  admitted   in   order  to 


R.  516;  East  Tennessee,  etc.,  Co.  v. 
Fleetwood,  90  Ga.  23,  S.  C.  15  S.  E.  R. 
778;  State  v.  Brooks,  4  Wash.  328, 
S.  C.  30  Pac.  R.  147.  As  to  what  is 
sufficient  to  show  due  diligence,  and  as 
to  other  recjuisites  of  the  alfidavit,  see 
note  to  Stevenson  r.  Sherwood,  74  Am. 
Dec.  145,  and  authorities  there  cited. 
See,  also,  Davis  v.  Foreman  (Tex.),  20 
S.W.  R.  52 ;  Benge  v.  Com.,  92  Ky.  1,  S. 
C.  17  S.W.  R.  146 ;  People  v.  Quincy,  8 
Cal.  89 ;  Fleming  v.  State,  11  Ind.  234 ; 
Steele  v.  People,  45  111.  152;  Ballston 
Bank  v.  Marine  Bank,  16  Wis.  125; 
State  V.  Harrison,  36  W.Va.729,  S.  C.  18 
L.R. A.  224 ;  Green  r.  King,  17  Fla.  452 ; 
Sprague  v.  Heaps,  7  111.  App.  447 ; 
Smith  V.  State,  132  Ind.  145,  S.  C.  31 
N.  E.  R.  807;  Faulkner  v.  Territory 
(N.  Mex.),30Pac.  R.  905. 

'  Bartons.  McKay  (Neb.), 54  N.W.R. 
968 ;  Miller  r.  State,  29 Neb.  437,  S.  C.  45 
N.W.R.  451 ;  Eslinger  r.  East,  100  Ind. 
434;  Wick  y.  Weber,  04111.  167;  Man- 
ning V.  Jamesson,  1  Cranch  C.  C.  285; 
State  V.  Simien,  30  La.  Ann.  296; 
Bishop  V.  State,  9  Ga.  121 ;  Pettit  v. 
State  (Ind.),  34  N.  E.  R.  1118,  1124. 


•'  State  V.  Bailey,  94  Mo.  311,  S.  C.  7 
S. W.R.  425.  See,  also.  State  i\  Murdy, 
81  la.  603,  S.  C.  47  N.  W.  Rep.  867; 
Hyde  v.  State,  67  Am.  Dec.  630,  and 
note;  Weed  v.  Lee,  50  Barb.  (N.  Y.) 
354. 

5  Price  V.  Peop.e  131  111.  223,  S.  C. 
23  N.  E.  R.  639. 

*  Cushenberry  v.  McMurray,  27  Kan. 
328;  Weed  v.  Lee,  50  Barb.  (N.  Y.) 
354;  State  v  Murdy,  81  la.  603,  S.  C. 
47  N.  W.  R.  867  ;  State  v.  Wells,  46  la. 
662. 

"Smith  V.  Creason's  Ex'rs,  5  Dana, 
298,  S.  C.  30  Am.  Dec.  688;  Murphy  r. 
Murphy,  31  Mo.  322;  Pate  v.  Tait,  72 
Ind.  450;  Green  v.  King,  17  Fla.  452; 
State  r.  Plowman,  28  Kan.  569;  State 
V.  Bartley,  48  Kan.  421,  S.  C.  29  Pac. 
R.  701. 

*  See  authorities  cited  in  note  to 
Stevenson  c.  Sherwood,  74  Am.  Dec. 
148.  And  see,  also,  the  following  recent 
cases  :  Chandler  r.  Colcord,  1  Okl.  2()0, 
S.  C.  32  Pac.  R.  330;  Keith  v.  Knoche, 
43  111.  App.  131 ;  Hoyt  v.  People,  140 
111.588,  S.  C.  30  N.  E.  R.  315,  S.  C.  16 
L.  R.   A.  239;    Sanford  v.  Gates,  38 
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prevent  a  continuance  on  this  ground.^  And  this  has  been 
held  to  be  necessary  in  criminal  cases  on  account  of  the  con- 
stitutional provision  giving  the  accused  the  right  to  meet  the 
witnesses  face  to  face,  or  "to  have  compulsory  process  to  ob- 
tain witnesses  in  his  favor.  "^  Where  the  truth  of  the  facts  is 
required  to  be,  and  is,  admitted,  the  party  making  the  ad- 
mission ought  not  to  be  allowed  to  contradict  them;  but  where 
he  is  not  required  to  admit  their  truth,  but  simply  admits  that 
the  absent  witness  would  testify  to  them,  he  ought  to  be  per- 
mitted to  offer  contradictory  evidence.-^ 

§486.  Conditions  —  Payment  of  costs.— Upon  granting  a 
continuance  the  court  may,  in  a  proper  case,  impose  certain 
conditions,  such  as  the  payment  of  costs  or  the  like.*  And  in 
a  recent  case  it  was  held  that  the  court  might  not  only  require 
the  payment  of  costs  within  a  specified  time,  but  might  also 
order  the  answer  of  the  defendant  to  be  stricken  out  unless  the 
costs  were  paid  within  the  time  specified.^     The  entire  matter 


Kan.  405,  S.  C.  16  Pac.  R.  807 ;  Lea 
V.  State,  64  Miss.  294,  S.  C.  1  So.  R. 
244 ;  Comerford  v.  State,  23  Ohio  St. 
599;  State  v.  Gibbs,  10  Mont.  213,  S. 
C.  10  L.  R.  A.  749. 

^  People  V.  Vermilyea,  7  Cow.  (N. 
Y.)  369;  State  v.  Brette,  6  La.  Ann. 
652;  Hyde  v.  State,  16  Texas,  445; 
Goodman  v.  State,  1  Meigs  (Tenn.), 
195;  Smith  t>.  Creason's  Ex'rs,  5  Dana 
(Ky.),  298,  S.  C.  30  Am.  Dec.  688; 
Murphy  v.  Murphy,  31  Mo.  322. 

'  State  V.  Neiderer,  94  Mo.  79,  S.  C.  6 
S.W.R.708 ;  State v.Berkley,92  Mo.  41 ; 
State  V.  Loe,  98  Mo.  609;  Graham  v. 
State,  50  Ark.  161.  This  is  the  rule  in 
Indiana  in  criminal  cases.  Miller  v. 
State,  9  Ind.  340;  Wassels  v.  State,  26 
Ind.  30.  But  not  in  civil  cases.  White- 
hall V.  Lane,  61  Ind.  93;  Dawson  u. 
Hemphill,  50  Ind.  422.  In  Ilhnois  it 
has  been  held  that  a  statute  providing 
that  a  continuance  should  be  denied 
if  the  prosecuting  attorney  would  ad- 


mit that  the  absent  witness  would  tes- 
tify as  alleged  in  the  affidavit  was  not 
unconstitutional  if  the  accused  had  a 
reasonable  time  for  process  to  compel 
the  attendance  of  witnesses.  Hoyt  v. 
People,  140  111.  588,  S.  C.  16  L.  R.  A. 
239. 

3  Brent  v.  Heard,  40  Miss.  370;  Bes- 
tor  V.  Sardo,  2  Cranch  C.  C.  260; 
Cheney  v.  Smith,  42  Ga.  50;  U.  S. 
Life  Ins.  Co.  v.  Wright,  33  Ohio  St. 
533.  But  in  Alabama  it  is  held  that 
he  can  not  offer  evidence  of  counter- 
declarations  of  the  absent  witness  in 
either  case.  Pool  v.  Devers,  30  Ala.  672. 

*  Maund  v.  Loeb,  87  Ala.  374,  S.  C. 
6  So.  R.  376;  Interlied  v.  Whaley,  7 
N.  Y.  Supp.  74;  McDonald  v.  Weir, 
76  Mich.  24.3,  S.  C.  42  N.  W.  R.  1114; 
Williams  v.  Dickenson,  28  Fla.  90,  S.  C. 
9  So.  R.  847 ;  Jackson  v.  Pell,  19  Johns. 
(N.  Y.)  270;  Ames  v.  Webbers,  10 
Wend.  (N.  Y.)  575. 

*  Brown  v.  Warren,  17  Nev.  417,  S. 
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is  largely  within  the  discretion  of  the  trial  court.  In  some 
cases,  where  the  moving  party  is  in  fault  or  the  opposite  party 
has  done  nothing  to  cause  a  continuance,  it  is  both  proper  and 
right  to  make  the  party  seeking  the  continuance  pay  the  costs 
thus  occasioned,  but  where  it  is  caused  by  his  adversary  mak- 
ing a  material  amendment  in  the  pleadings,  or  the  like,  it  is 
not  right  to  require  the  payment  of  costs  as  a  condition  to  the 
continuance.  Much,  therefore,  depends  upon  the  peculiar  cir- 
cumstances of  each  particular  case,  and  these  will  determine 
the  action  of  the  court  in  the  exercise  of  its  discretion. 

§  487.   Error  in  refusin<>:  continuance — How  saved  or  cured. 

— Error  in  refusing  a  continuance  because  of  the  absence  of  a 
witness  is  cured  or  rendered  harmless  where  the  witness  after- 
Avards  attends  and  testifies  in  behalf  of  the  party  who  sought 
the  continuance.^  As  already  stated,  there  are  some  jurisdic- 
tions in  which  the  appellate  court  will  not  review  the  action  of 
the  trial  court  in  refusing  a  continuance,  while  in  others  it 
will.  Where  the  latter  rule  prevails  care  sliould  be  taken  to 
properly  save  and  present  the  question.  It  is  obvious  that 
there  is  nothing  upon  which  the  court  can  intelligently  act 
upon  appeal  unless  the  affidavit  in  support  of  the  application 
is  in  the  record."-^  The  })arty  whose  application  is  refused 
should  except  to  the  ruling  of  the  trial  court  at  the  time,  and 
bring  the  affidavit  into  the  record  so  as  to  present  the  matter 
for  review  in  the  appellate  court,  by  bill  of  exceptions.^  It 
has  also  been  held  that  the  action  of  the  trial  court  will  not  be 
reviewed  upon  appeal  unless  the  bill  of  exceptions  also  dis- 
closes how  many  continuances  had  already  been  granted  to  the 
a})[»licant.^ 

C.  30  Pac.  R.  1078.     See,  also,  Ames  ton  r.  State,  106  Ind.  163;    Long  r. 

V.  Webbers,  10  Wend.  (N.  Y.)  575.  State,  46  Ind.  582;    Colee  r.  State,  75 

'  Mitchell  V.  State,  22  Ga.  211,  S.  C.  Ind.  511 ;  Hollis  v.  State,  9  Tex.  App. 

CS  Am.  Dec.  493.     See,  also,  State  v.  643;    note  to  Hyde  v.  State,  67  Am. 

Sinegal,  45  La.  Ann.  287,  S.  C.  12  So.  Dec.  630;    Elliott's  App.  Proc,  §S17. 

R.  351.  See,  also,  Howard  r.  Freeman,  3  Abb. 

'McGarvey  v.  Ford  (N.  Mex.),  27  Pr.  N.  S.  (X.  Y.)  292. 

Pac.  R.  415.  *  East  Dallas  v.   Barksdale,  83  Tex, 

'Shircliff  r.  State,  96  Ind.  369;  Nor-  117.  S.  C.  18  S.  W.  R.  329. 
40 
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§  488.  Causes  for. — Although  the  statutes  of  the  different 
States  vary  somewhat  in  prescribing  the  grounds  for  changes 
oj  venue,  yet  there  are  certain  causes  which  are  recognized  as 
sufficient  in  nearly  all  the  States.  Among  these  are  the  preju- 
dice of  the  citizens  of  the  county  preventing  a  fair  and  impar- 
tial trial/  the  convenience  of  witnesses,^  and  the  fact  that  the 
county  is  a  party,'''  or  that  the  action  was  brought  in  the  wrong 


1  Murray  r.  N.  J.,  etc.,  R.  R.Co.,  23 N. 
J.  L.  63;  Ott».  McHenry,  2  W.Va.  73; 
People  V.  Harris,  4  Denio  (N.  Y.) ,  150 ; 
Shaw  V.  Hamilton,  10 Ind.  182 ;  People 
V.  Lee,  5  Cal.  353;  State  v.  Greer,  22 
W.  Va.  800;  Richmond  v.  State,  16 
Neb.  388;  State  v.  O'Bryan,  102  Mo. 
254,  S.  C.  14  S.  W.  Rep.  933;  Cyra  v. 
Stewart,  79  Wis.  72,  S.  C.  48  N.  W.  R. 
50;  Deere  v.  Bagley,  80  Iowa,  197,  S. 
C.  45  N.W.  R.  557;  Rout  v.  Ninde,  118 
Ind.  123,  S.  C.  20  N.  E.  R.  704;  Com. 
V.  Davidson,  91  Ky.  162,  S.  C.  15  S.W. 
R.  53.  A  statute  authorizing  a  change 
of  venue  upon  this  ground  is  applica- 
ble to  eminent  domain  proceedings  in 
which  there  is  a  right  to  trial  by  jury, 
under  the  constitution  and  laws  of  the 
State,     St.   Louis,  etc.,  R.   R.  Co.  r. 


Fowler,  113  Mo.  458,  S.  C.  20  S.  W.  R. 
1069.  But  not  to  an  equity  case  triable 
by  the  judge  without  a  jury.  Capital 
City,  etc.,  Co.  v.  Cole,  etc.,  Co.,  51  Mo. 
App.  228. 

^Jenkins  v.  California  Stage  Co.,  22 
Cal.  537;  Kerry.  Bank,  4  N.  J.  L.363; 
Wiggin  V.  Phelps,  10  Hun  (N.  Y.), 
187;  Trope  v.  Saratoga  Ass'n,  58  Hun 
(N.  Y.),  611;  Thompson  v.  Brandt 
(Cal.),  32  Pac.  R.  890;  Porter  w.  Lyle, 
66  Hun  (N.  Y.),  629;  Smith  v.  Mack, 
24  N.Y.  Supl.  131,  70  Hun,  517;  Utsey 
f  .Charleston,  etc.,  R.  R.  Co. (So.  Car.), 
17  S.  E.  R.  141 ;  Olivier  v.  Cunning- 
ham, 51  Minn.  232,  S.  C.  53  N.  W.  R. 
462. 

^  County  of  Jackson  v.  Hall,  53  111. 
440 ;  Rex  ?;.  Cumberland,  6  Term  Rep. 
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county.^  So,  a  change  of  venue  ma}'  generally  be  taken  by 
agreement  to  a  court  in  another  county,  where  the  latter  court 
has  jurisdiction  of  the  subject-matter. ^  It  has  been  held  that 
the  fact  that  the  majority  of  the  people  differ  from  the  applicant 
in  politics;"*  that  editorials  in  the  count}'  newspaper  show  prej- 
udice against  him;^  that  two  trials  have  already  been  had  with- 
out a  verdict;-'*  or,  in  a  turnpike  case,  that  the  people  are  op- 
posed to  turnpikes,*^  will  not  amount  to  positive  proof  that  a 
fair  and  impartial  trial  can  not  be  had  in  the  county.  But 
where  public  excitement  or  prejudice  is  such  as  would  deter  a 
jury  from  rendering  an  impartial  verdict  a  change  of  venue 
should  be  granted.'  So,  where  one  hundred  citizens  united  in 
employing  counsel  to  prosecute  the  defendant,  it  was  held  that 
was  sufficient  cause  to  entitle  him  to  a  change  of  venue. ^  It 
is  generally  discretionary  with  the  trial  court  to  grant  or  refuse 
a  change  of  venue  on  account  of  the  convenience  of  witnes.ses, 
and,  in  the  absence  of  abuse,  the  exercise  of  such  discretion 
will  not  be  reviewed  on  appeal.'^     Mere  preponderance  in  the 


194.  See,  also,  State  v.  Stewart,  74 
Iowa,  336;  Rev.  St.  Ind.,  1881,  §  412. 
But  where  there  is  no  such  provision, 
the  mere  fact  that  the  county  is  a  party 
does  not,  of  itself,  prove  that  an  im- 
partial trial  can  not  be  had  therein. 
State  V.  Merrihew,  47  Iowa,  112 ;  Con- 
ley  V.  Chedic,  7  Nev.  336. 

»Veeder  v.  Baker,  83  N.  Y.  156; 
Meiners  v.  Loeb,  64  Wis.  343 ;  Houek 
0.  Lasher,  17  How.  Pr.  (N.  Y.)520; 
Serially  v.  Wells,  1  Cow.  (N.  Y.)  196; 
O'Neil  V.  O'Neil,  54  Cal.  187;  Mur- 
dock  u.  Little,  18  Ga.  719;  Dennis  v. 
Ford,  7  N.  J.  L.  200;  Yore  v.  Murphy, 
10  Mont.  304,  S.  C.  25  Pac.  R.  1039; 
Sayward  r.  Houghton,  82  Cal,  628. 
Compare  Sketchley  v.  Smith,  78  Iowa, 
542,  S.  C.  43  N.  W.  R.  524;  Baum  v. 
Burns,  66  Miss.  124,  S.  C.  5  So.  R.  697. 

»Pierson  v.  Finney,  37  111.  29;  Da- 
vidson V.  Wheeler,  1  Morr.  (la.)  238; 
Judah  V.  Trustees,  23  Ind.  272 ;  New- 
man V.  Hazel rig:g.  96  Ind.  73;  Leach 


V.  Western,  etc.,  R.  R.  Co.,  65  N.  Car. 

486.  But  see  Wilson  v.  Rodewald,  49 
IVIiss.  506. 

»  Zobieskie  v.  Bauder,  1  Cai.  (N.  Y.) 

487.  See,  also,  Rex  v.  King,  2  Chit. 
217. 

*  State  V.  Barton,  8  Mo.  App.  15. 
See,  also.  State  v.  Rhea,  25  Kan.  576; 
State  r.  Elliott  (Ohio  Com.  PI.),  25 
Weekly  Law  Bull.  366. 

^  Sommercamp  v.  Catlow,  1  Idaho, 
716.  Compare  Messenger  v.  Holmes, 
12  Wend.  (N.  Y.)  203. 

6  Turnpike  Road  v.  Wilson,  3  Cai.  (N. 
Y.)  127.  See,  also,  Cocheco  R.  R.  v. 
Farrington,  26  N.  H.  428. 

'State  V.  Ford,  37  La.  Ann.  443; 
State  V.  Mooney,  10  Iowa,  506 ;  State  r. 
Greer,  22  W.  Va.  800 ;  State  v.  Bil- 
lings, 77  Iowa,  417. 

8  People  V.  Lee,  5  Cal.  353.  But  see 
State  V.Williams,  2  McCord  (So.  Car.), 
383. 

'  Ringgenberg  v.  Hartman,  102  Ind. 
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number  of  witnesses  upon  one  side  or  the  other,  although  a 
matter  to  be  taken  into  consideration,  will  not  necessarily  be 
decisive  of  the  question.^  If,  under  all  the  circumstances  of 
the  case,  the  convenience  of  the  witnesses  will  be  best  sub- 
served and  the  ends  of  justice  promoted  by  the  change,  it  will 
generally  be  granted,  notwithstanding  the  i^arty  resisting  the 
application  may  have  the  most  witnesses.^ 

§  489.  Who  may  have. — A  corporation,  as  well  as  an  indi- 
vidual, may  have  a  change  of  venue  in  a  proper  case,  and  the 
affidavit  therefor  may  be  made  by  its  proper  officer  or  agent  in 
its  behalf.^  In  Missouri  it  is  held  that  the  application  must 
be  made  by  a  party  appearing  to  have  some  vested  interest  in 
the  matter  to  be  litigated.*  And  where  the  statute  provides 
that  a  change  of  venue  shall  be  granted  "upon  the  application 
of  either  party,"  it  means  the  plaintiffs  or  defendants  collect- 
ively, and  does  not  entitle  each  individual  plaintiff  or  defend- 


537,  S.  C.  26  N.  E.  R.  91 ;  In  re  Pease 
Furnace  Co.,  59  Hun  (N.  Y.),  626; 
De  Wein  v.  Osborn,  12  Colo.  407,  S. 
C.  21  Pac.  R.  189;  Clantonw.  Ruffner, 
78  Cal.  268,  S.  C.  20  Pac.  R.  676 ;  Pier- 
son  V.  McCahill,  22  Cal.  127.  Compare 
Olivier  V.  Cunningham  (Minn.),53N. 
W.  R.  46^. 

iHanchett  v.  Finch,  47  Cal.  192; 
Weed  V.  Halladay,  1  How.  Pr.  (N.Y.) 
73;  Wallace  v.  Bond,  4  Hill  (N.  Y.), 
536;  Goodrich  v.  Vanderbilt,  7  How. 
Pr.  (N.  Y.)  467;  Blackman  v.  Bain- 
ton,  15  C.  B.  N.  S.  432. 

^Levy  V.  Rice,  5  L.  R.  C.  P.  119; 
Channon  v.  Parkhouse,  13  C.  B.  N.  S. 
341;  Cook  v.  Pendergast,  61  Cal.  72; 
Mason  v.  Brown,  6  How.  Pr.  (N.  Y.) 
481;  Lynes  v.  Eldred,  47  Wis.  426. 
The  rule  permitting  a  change  of  venue 
for  this  cause  seems  to  be  more  liberal 
than  it  was  in  the  days  of  Chitty.  He 
states  that  a  change  of  venue  may  be 
allowed  upon  this  ground  in  every 
•description  of  action,  "but  then  the 


affidavits  must  state  the  precise  de- 
fense, and  not  only  show  that  there 
are  numerous  witnesses,  but  also  the 
necessity  for  examining  and  intention 
to  examine  them,  and  the  circumstance 
of  there  being  many  witnesses  will  not 
alone  suffice ;  it  must  appear  not  mere- 
ly that  the  expenses  of  a  trial  in  the 
county  where  the  plaintiff  laid  the 
venue  would  be  greater,  but  that  the 
expenses  would  be  very  greatly  en- 
hanced."    3  Chitty 's  Gen.  Pr.  648. 

^  Commercial  Ins.  Co.  v.  Mehlman, 
48  111.  313;  Jones  v.  Chicago,  etc.,  R. 
R.  Co.,  36  la.  68;  McGovern  v.  Keo- 
kuk Lumber  Co.,  61  la.  265;  State  v. 
Milwaukee  Chamber  of  Commerce,  47 
Wis.  670;  St.  Louis,  etc.,  R.  R.  Co.  v. 
Fowler,  113  Mo.  458,  S.  C.  20  S.  W. 
R.  1069  (affidavit  by  secretary  held 
sufficient) . 

*/«  re  Whitson,  89  Mo.  58,  S.  C.  1 
S.  W.  R.  125.  See,  also,  Walcott  v. 
Walcott,  32  Wis.  63 ;  Buell  v.  Dodge, 
57  Cal.  645. 
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ant  to  a  separate  change.^  But  in  some  jurisdictions  it  has 
been  lield  that  all  the  defendants  need  not  join  in  the  applica- 
tion.''^ 

§  490.  Number  of  chanis^os  allowed. — It  is  frequentlj'  pro- 
vided that  only  one  change  of  venue  from  the  county  shall  be 
granted  to  the  same  party, "^  but  whore  the  statute  also  permits 
a  change  from  the  judge,  the  fact  that  a  party  has  already  ob- 
tained a  change  of  venue  from  the  county  will  not  prevent 
him  from  having  a  change  from  the  judge. ^  And  where  a 
party  has  twice  taken  a  change  of  venue  without  objection  and 
appears  in  the  court  to  which  the  last  change  is  taken,  he  can 
not,  where  such  court  has  jurisdiction  of  the  subject-matter, 
question  the  action  or  jurisdiction  of  either  court. ^ 

§491.  Duty  of  court  to  grant — Mandamus. — Where  the 
statute  provides  that,  upon  a  proper  application  and  showing, 
the  court  shall  grant  a  change  of  venue,  a  party  who  complies 
with  the  statutory  requirements  is  entitled  to  the  change  as 
matter  of  right,  and  it  is  the  imperative  duty  of  the  court  to 
grant  it.*^     And  it  has  been  held  that   mandamus  will  lie   in 

,    '  Peters  v.  Banta,  120  Ind.416.     See,  101 ;  State  v.  Wetherford,  25  Mo.  439. 

also,    Krutz  v.  Howard,  70  Ind.  174;  Compare  People   v.    Baker,   3   Park. 

Hutts  V.  Hutts,  62  Ind.  240;    Rupp  v.  Crim.  R.  (N.  Y.)  181. 

Swineford,  40  Wis.  28;  Bailly  r.  Hut-  '■'McSherry    v.    Pennsylvania,    etc., 

ton,  6  Wend.   (N.  Y.)  508;  'Zeller  v.  Co.,  97  Cal.  637,  S.  C.  32  Pae.  R.  711 ; 

Martin,84Wis.4,  S.C.54N.W.R.330;  Krutz  v.  Howard,  70  Ind.  174. 

Remington,  etc.,  Co.  v.  Cole,  62  Cal.  *  Hutts  v.  Hutts,  62  Ind.  240;    Line 

311;    Schmidt  v.  Mitchell,  84  111.  195;  v.  State,  51  Ind.  172;    Musselman  v. 

Hanna  v.  People,  86  111.  243.     But  it  Pratt,  44  Ind.  126;    Aikin  v.  State,  35 

is  held  in  Indiana  that  one  of  several  Ala.  399 ;    Weare  v.  Williaiiis,  69  la. 

parties  may  file  the  necessary  affida-  252.     But  see  Lego  v.  Shaw,  38  Wis. 

vit  and  thus  change  the  venue  as  to  401. 

all.  Krutz  v.  Howard,  70  Ind.  174.  *  Learj^t'.Ebert,  57  Ind.  415;  Shriver 
Compare  Holland  i\  Johnson,  80  Mo,  v.  Bowen,  57  Ind.  266.  But  see  Weare 
34;  Zeller  t'.  Martin,  84  AVis.  4,  S.  C.  u.  Wilhams,  69  la.  252. 
54  N.  AV.  R.  330.  It  has  also  been  *  Yater  u.  State,  58  Ind.  299. 
held  that  in  criminal  cases,  where  « Rout  v.  Ninde,  118  Ind.  123;  Bur- 
parties  are  jointly  indicted,  the  court  ket  v.  Holman,  104  Ind.  6;  Shattuck 
may  order  a  change  as  to  either  de-  i'.  Myers,  13  Ind.  46,  S.  C.  74  Am.  Dec. 
fendant.  Brown  v.  State,  18  Ohio  St.  236;  Brow  v.  Levy,  3  Ind.  App.  Ct. 
496 ;  State  v.  Martin,  2  Ired.  (N.  Car.)  464  ;   Heshion  v.  Pressley,  80  Ind.  490 ; 
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such  a  case  to  compel  the  court  to  grant  the  change.^  But 
this  doctrine  is  questionable,  as  it  is  a  general  rule  that  man- 
damus will  not  lie  where  there  is  a  remedy  by  appeal.''^  Under 
some  of  the  statutes  counter-affidavits  are  allowed,  or  evidence 
may  be  heard  and  the  granting  or  refusing  of  an  application 
for  a  change  of  venue  is  held  a  matter  of  judicial  discretion. ^ 
In  such  a  case  it  is  clear  that  mandamus  will  not  lie  to  control 
the  judicial  discretion.* 

§  492.  To  what  county.— A  statute  providing  that,  on  change 
of  venue,  the  cause  must  be  sent  to  the  nearest  county  free 
from  obstacles  implies  that  the  court  is  to  decide  what  county 


Knickerbocker  Ins.  Co.  v.  Tolman,  80 
111.  106;  Clark  v.  People,  2  111.  117; 
Freleigh  v.  State,  8  Mo.  606;  Dowling 
V.  Allen,  88  Mo.  293 ;  Higgins  v.  Com- 
monwealth (Ky.),  21  S.  W.  R.  231; 
People  V.  Yoakum,  53  Cal.  566;  State 
V.  Shaw,  43  Ohio  St.  324;  Smith  v. 
People,  2  Colo.  Ct.  of  App.  99,  S.  C. 
29Pac.  R.  924;  Jones  v.  Chicago,  etc., 
R.  R.  Co.,  36  Iowa,  68;  Cantwell  v. 
People,  138  111.  602,  S.  C.  28  N.  E.  R. 
964 ;  Bachmann  v.  Milwaukee,  47  Wis. 
435;  Meiners  v.  Loeb,  64  Wis.  343. 
But  a  change  will  not  be  granted 
where  it  is  admitted  that  it  is  asked 
merely  for  delay.  Chissom  v.  Bar- 
bour, 100  Ind.  1. 

»  Ex  parte  Chase,  43  Ala.  303 ;  State 
V.  Castleberry,  23  Ala.  85.  See,  also, 
State  V.  Shaw,  43  Ohio  St.  324;  State 
V.  McArthur,  13  Wis.  407;  King  v. 
State,  91  Tenn.  617,  S.  C.  20  S.  W.  R. 
169;  Brouillettev.  Judge,  45  La.  Ann. 
243,  S.  C.  12  So.  R.  134.  But  see  State 
V.  Washburn,  22  Wis.  99. 

'  For  this  reason  mandamus  will  not 
lie,  ordinarily  at  least,  to  compel  a 
change  of  venue.  People  v.  McRob- 
erts,  100  111.  458;  Ex  parte  Chambers, 
10  Mo.  App.  240;  People  v.  Sexton, 
24  Cal.  78;  Flagley  v.  Hubbard,  22 
Cal.  34;    State  v.  Washburn,  22  Wis. 


99.     See,  also,  Coit  v.  Elliott,  28  Ark. 
294;  Smith  v.  Judge,  17  Cal.  547. 

^Kennon  v.  Gilmer,  131  U.  S.  22; 
Newlin's  petition,   123  Pa.    St.  541; 
Pierson  v.  State,   21  Texas  App.   14, 
S.   C.  17  S.  W.  Rep.  468;    Meuly  v. 
State,  26  Tex.  App.  274,  S.  C.  8  Am. 
St.  R.  477;    Hubbard  v.  State,  7  Ind. 
160;    Anderson  v.  State,  28  Ind.  22; 
People  V.  Elliott,  80  Cal.  296;    Weeks 
V.  State,  31  Miss.  490;  Quinn  v.  State, 
123  Ind.  59 ;   Walker  v.  Nettleton,  50 
Minn.  305,  S.  C.  52  N.  W.  Rep.  864 
Watson  V.  Whitney,  23  Cal.  375.     See 
also,  Price  v.  People,  131  111.  223,  S 
C.  23  N.  E.  R.  639;  State  v.  Cadwell 
79  Iowa,  473,  S.  C.  44  N.  W.  R.  711 
Hawes  v.  State,  88  Ala.  37,  S.  C.  7  So 
R.  302;    State  v.  Dent,  41  La.  Ann 
1082,  S.  C.  7  So.  R.  694 ;  King  v.  State 
91  Tenn.  617,  S.  C.  20  S.  W.  R.  169 
State  V.  Russell,  13  Mont.  — ,  S.  C.  32 
Pac.  R.  854 ;  People  u.Vincent,  95  Cal. 
425,  S.  C.  30  Pac.  R.  581.     As  will  be 
seen  from  the  cases  cited,  the  rule  in 
Indiana  and  in  some  other  States  in 
criminal  cases  differs  from  the  rule  in 
civil  cases.    This  is  because  there  are 
different  statutes. 

*  Newlin's  petition,  123  Pa.  St.  541, 
S.  C.  16  Atl.  R.  737. 
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is  the  nearest  county  free  from  obstacles.^  And  it  has  been 
held  that  the  proceedings  of  the  court  to  which  the  cause  is 
sent  are  not  invalidated  by  error  in  deciding  upon  the  proper 
county. '-^  So,  where  the  statute  provides  that  "the  court  may 
change  the  place  of  trial  to  some  adjoining  county"  the  selec- 
tion of  the  adjoining  county  to  which  the  cause  shall  be  sent 
is  left  to  the  discretion  of  the  court,  and  it  need  not  be  sent  to 
the  county  whose  court-house  is  nearest  the  place  from  which 
the  change  of  venue  is  taken. ^  The  fact  that  the  parties  can 
not  agree  on  an  adjoining  county  does  not  authorize  the  court 
to  change  the  venue  to  a  county  not  adjoining,  where  the  stat- 
ute provides  that  the  cause  shall  be  sent  to  an  adjoining  county.^ 
The  "most  convenient"  county  is  the  county  to  which  the 
change  must  be  taken  under  some  statutes,  and  this  does  not 
necessarily  mean  the  "nearest"  county.^  Nor  does  "some  ad- 
joining county,  the  court-house  of  which  is  nearest  to  the 
court-house  of  the  county  in  which  the  suit  is  pending"  nec- 
essarily mean  the  adjoining  county  in  which  the  court-house 
is  most  accessible  by  railroad.^  Where  the  statute  authorizes 
a  change  of  venue  "from  one  district  to  another,  or  to  any 
other  county  in  the  judicial  circuit,"  the  cause  should  be  sent 
to  another  county,  and  not  merely  to  another  district  of  the 
same  county,  upon  an  application  showing  that  the  inhabitants 
of  the  county  from  which  the  change  is  requested  are  preju- 
diced against  the  defendant.' 

§  493.   When  application  must  be  made. — The  application 

^  Ex  parte     Hodges,   59    Ala.   305;  "nearest"   county    may    be    waived. 

Shaw  V.  Cade,  54  Tex.  307.     See,  also,  Skelly  v.  Bank,  9  Ohio  St.  606. 

Martin  v.  State,  79  Wis.  165,  S.  C.  48  ^  Allen  v.  Skiff,  2  la.  433. 

N.  AV.  R.  119.  ^  Loonie  v.  Tillman,  3  Tex.  Civ.  App. 

'  Kennedy    v.    Commonwealth,    78  332,  S.  C.  22  S.  W.  R.  524. 

Ky.  447.     But  see  Baxter  v.  People,  7  '  Wells  v.  State,  53  Ark.  211,  S.  C. 

111.  578.  13  S.  W.  R.  737.     But  under  such  a 

MValdron  v.  Evans,.!  Dak.  11,  S.  C.  statute  the  court  is  not  authorized  to 

46  N.  W.  R.  607.  send  the  case  to  a  county  not  in  the 

*  Miller  v.  Cabell,  81  Ky.  178.     But  same  circuit.     State  v.  Steen,  115  Mo. 

it  has  been  held  that  an  objection  on  474,  S.  C.  22  S.  W.  R.  461. 
the  ground  that  it  was  not  sent  to  the 
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must  be  made  in  due  season.^  In  the  absence  of  any  statutory 
provision  or  rule  of  court  upon  the  subject,  the  application 
may  generally  be  made  at  any  time  before  the  trial, ^  but  not 
after  the  trial  has  begun,  especially  where  the  court  has  inti- 
mated an  opinion  upon  the  merits  of  the  case."^  It  can  not  be 
made  after  a  trial  has  been  had  before  a  referee  and  a  report 
made  by  him.^  In  South  Carolina  it  has  been  held  that  the 
application  must  be  made  before  the  case  is  reached  on  the 
docket.^  In  some  States  the  application  must  be  made  at  the 
first  term  of  the  court  in  which  the  action  is  brought,  unless  the 
cause  for  the  change  shall  liave  arisen  or  come  to  the  applicant's 
knowledge  subsequent  to  such  term;*^  but  if  one  who  was  not 
an  original  party  to  the  action  applies  for  a  change  of  venue 
at  the  first  term  after  he  becomes  interested  therein,  it  will  be 
in  time.'  In  other  States  it  has  been  held  that  the  application 
for  a  change  of  venue  upon  grounds  disclosed  in  the  complaint 
must  be  made  before  or  at  the  time  of  filing  a  demurrer  or  an- 
swer.^ But,  as  will  hereafter  be  shown,  there  are  cases  in 
which  a  good  excuse  may  exist  for  delay  which  would  other- 
wise be  fatal  to  the  application. 

§  494.   Rules  of  court  as  affecting*  time  of  making:  applica- 
tion.— Courts  have  power  to  make  reasonable  rules  and  regu- 

1  Peoria,  etc.,  Co.  v.  Mitchell,  74  111.  v.  State,  86  Ind.  431 ;  Hubbard  v.  Nat., 

394;  Hudson  v.  Hanson,  75  111.  198;  etc.,  Ins.  Co.,  11  How.  Pr.  (N.  Y.)  149; 

Haskins  v.  People,  14  111.  App.  198;  Allis  ^).  Meadow  Springs,  etc.,  Co.,  67 

Hoffman  r.  Sparling,  12  Hun  (N.  Y.),  Wis.  16,  S.  C.  29  N.  W.  R.  543. 

83;  Shackelford  v.  State,  79  Ala.  26;  *  Cairns  v.  O'Bleness,  40  Wis.  469; 

Waldron  v.   St.   Paul,   33   Minn.  87;  Duffy  w.  Hickey,  68  Wis.  380,  S.  C.  32 

Cook  V.  Garza,  9  Texas,  358;  Fugate  N.  W.  R.  54;  Woodrow  v.  Younger, 

V.  Carter,  6   Mo.  267;  Roberts  v.  Peo-  61  Mo.  395. 

pie,  9  Col.  458;    Rizzolo  v.  Com.,  126  *  Blakely  v.  Frazier,  11  So.  Car.  122. 

Pa.  St.  54;  State  v.  Chambers,  45  La.  « Roberts  v.  People   (Cal.),  13  Pac. 

Ann.  36,  S.  C.  11  So.  R.  944.  R.  630;  White  tj.  Murtland,  71  111.  250. 

■•'Shaw  V.  Hamilton,  10  Ind.  182;  '  Knowis  v.  Baker,  2  Carolina  Law 
Ickes  V.  Kelley,  21  Ind.  72;  Hunnel  Repos.98;  Truitt  (^  Truitt,  38  Ind.  16. 
V.  State,  86  Ind.  431;  Price  v.  State,  8  ^  Jones  v.  Frost,  28  Cal.  245;  How- 
Gill  (Md.),  295;  Edwards  v.  State,  25  ell  v.  Stetefeldt  Furnace  Co.,  69  Cal. 
Ark.  444;  Eldred  v.  Becker,  60  Wis.  153,  S.  C.  10  Pac.  R.  390.  See,  also, 
48.  AVildes    v.    Mairs,   6    N.   J.    L.   320; 

*  Richards  v.   Greene,  78   111.   525;  Omaha,  etc.,  Ry.  Co.  v.  O'Neill,  81 

Ickes  V.  Kelley,  21  Ind.  72;  llunnel  Iowa,  463,  S.  C.  46  N.  W.  R.  1100. 
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lations,  not  inconsistent  with  statutory  provisions  on  the  sub- 
ject, as  to  the  time  witliin  which  ai)i)lications  for  change  of 
venue  must  be  made.'  Thus,  a  rule  rc(|uiring  an  application  for 
a  change  of  venue  to  be  made  on  or  before  tlie  day  for  which  the 
cause  is  docketed  for  trial  has  been  held  valid, ^  and  so  has  a 
rule  that  such  an  application  will  not  be  entertained  after  a 
motion  for  a  continuance  has  been  overruled. "^  But  courts 
have  no  power  to  promulgate  rules  of  such  a  nature  as  to  de- 
prive a  party  of  a  clear  legal  right;*  and  they  can  not,  there- 
fore, require  a  party  to  include  more  in  his  affidavit  for  a 
change  of  venue  than  is  required  and  made  sufficient  by  stat- 
ute.''' A  stipulation  that  when  a  sufficient  affidavit  is  filed  a 
change  of  venue  may  be  taken,  does  not  operate  as  a  waiver  of 
a  rule  of  court  prescribing  the  time  within  which  the  applica- 
tion must  be  made.^ 

§  495.  Excuses  for  not  making  application  in  time. — Cases 
may  arise  in  which  a  good  excuse  exists  for  not  making  the 
application  within  the  time  fixed  by  statute  or  rule  of  court.' 
Thus,  where  the  cause  for  the  change  arises  after  the  expira- 
tion of  such  time,  or  could  not  have  been  discovered  within  the 
time  fixed,  delay  in  making  the  application  will  be  excused.^ 

'  Redman  v.  State,  28  Ind.  205 ;  Gal-  propei-  showing,  notwithstanding  a 
loway  V.  State,  29  Ind.  442;  Bennett  rule  of  court,  where  the  cause  for  the 
V.  Ford,  47  Ind.  264;  Lott  v.  State,  change  is  unknown  until  after  the 
122  Ind.  393;  Jones  r.  Dipert,  123  Ind.  time  prescribed  by  the  rule  of  court 
594.  See,  also,  Broom's  Legal  Maxims, 
99 ;  Att'y  General  v.  Lum,  2  Wis.  507 ; 
, /n  re  Road  in  McCandlessTp.,  110  Pa. 
St.  605,  S.  C.  1  Atl.  Rep.  594;  State  v. 
Lubke,  29  Mo.  App.  555 ;  State  v.  Mat- 
lock, 82  Mo.  455. 

■•'  Redman  v.  State,  28  Ind.  205 ;  Gal- 
loway V.  State,  29  Ind.  442;  Reitz  v. 


has   passed.     Ogle  v.   Edwards,   133 
Ind.  358,  S.  C.  33  N.  E.  R.  95 ;  Bement 

V.  May,  135  Ind. ,  S.  C.  34  N.  E.  R. 

327. 

*  Krutz  V.  Howard,  70  Ind.  174. 

*  City  of  Columbus  v.  Strassner,  135 
Ind.  — ,  S.  C.  34  N.  E.  R.  5. 

'  Lynch  v.  Mosher,  4  How.  Pr.  (N. 
State,  33  Ind.  187;  Hays  v.  Morgan,     Y.)  86;    Truitt  v.  Truitt,  38  Ind.  16; 


87  Ind.  231,  233. 

» Bennett  v.  Ford,  47  Ind.  264. 
■  *Krutz  V.  Griffith,  68  Ind.  444;  La- 


St.  Louis,  etc.,  Ry.  Co.  v.  Fowler,  113 
Mo.  458,  S.  C.  20  S.  W.  R.  1069. 
«Bernhamer  i\  State,  123  Ind.  577; 


selle  V.  Wells,  17  Ind.  33;  Jefferson-  R.  R.  Co.  v.  Avery,  31  Ind.  277;  Shoe- 

ville,  etc.,   Co.  v.  Hendricks,  41  Ind.  maker  r.  Smith,  74  Ind.  71;  Ogle  v. 

48;  Shoemakers.  Smith,   74  Ind.  71.  Edwards,  133  Ind.  358,  S.  C.  33  N.  E. 

So,  a  change  may  be  taken,  upon  a  R.  95. 
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But  it  would  seem  that  a  clear  showing  ought  to  be  made  that 
the  applicant  exercised  due  diligence  to  discover  the  cause 
within  the  time  limited;^  and  the  mere  fact  that  his  attorney 
was  prevented  from  examining  the  trial  calendar  on  which  the 
case  was  set  for  trial  by  reason  of  being  engaged  in  the  trial  of 
a  cause  in  another  court,  is  not  a  sufficient  excuse  for  not  com- 
plying with  a  rule  of  court  requiring  the  application  to  be 
made  before  the  day  set  for  the  trial. ^  So,  the  fact  that  the 
defendant  did  not  know  of  the  commencement  of  the  suit  in 
time  to  make  an  application  for  a  change  of  venue  at  the  first 
term  of  court,  as  required  by  statute,  was  held  not  to  be  a  suf- 
ficient excuse,  where  the  record  conclusively  showed  that  the 
reason  he  did  not  know  suit  had  been  commenced  was  because 
he  had  absconded  from  the  State  to  avoid  legal  process.^ 

§  496.  The  application  —  Affidavits.  —  The  application  for 
change  of  venue  is  usually  made  by  a  written  motion  or  peti- 
tion supported  by  affidavit,  stating  some  one  or  more  of  the 
statutory  causes.'*  A  newspaper  account  of  the  action  of  a 
mob,  in  attempting  to  take  tlie  defendant  in  a  criminal  prose- 
cution from  jail  and  hang  him,  will  not  be  considered,  al- 
though attached  to  the  application  as  an  exliibit.''*  It  has  been 
held  sufficient  in  Indiana  to  use  the  language  of  the  statute 
in  the  affidavit,  without  setting  forth  the  specific  facts  in  sup- 
port of  the  statutory  causes  assigned  for  a  change  of  venue, 
and  a  substantial  compliance  with  the  requirements  of  tlie  stat- 

'  Ringgenberg  v.  Hartman,  102  Ind.  ance  with  particular  statutory  provis- 

537;  Jones  V.  Dipert,  123  Ind.  594.  See,  ions,  see  Smith  v.  St.  Louis,  etc.,  R'y 

also,  Hudson  r.  Hanson,  75  111.  198;  Co.,  31  Mo.  App.  135;  Buck  v.  City  of 

McCann  v.  People,  88  111.  103;  Fallin  Eureka,  97  Cal.  135,  S.  C.  31  Pac.  R. 

v.  State,  86  Ala.  13,  S.  C.  5  So.  R.  423.  845;    McSherry  v.  Pennsylvania,  etc,, 

But  compare   Ogle  v.   Edwards,    133  Co.,  97  Cal.  637,  S.  C.  32  Pac.  R.  711 ; 

Ind.  358,  S.  C.  33  N.  E.  R.  95 ;  Bement  Pennie  v.  Visher,  94  Cal.  323 ;  Jackson 

V.  May,  135  Ind. ,  S.  C.  34  N.  E.  R.  v.  State,  54  Ark.  243 ;    Perrin  v.  State, 

327.  81  Wis.    135,  S.  C.  50  N.  W.  R.  516; 

2  Bernhamer  v.  State,  123  Ind.  577.  Babcock  v.  People,  13  Col.  515,  S.  C.  22 

MVhitew.Murtland,71I11.250.  See,  Pac.  R.  817;  States.  Sullivan  (S. Car.), 

also,  Roberts  v.  People  (Cal.),  13  Pac.  17  S.  E.  R.  865. 
R.  630.  ^  Miller  v.  State,  31  Texas  Crim.  R. 

*  As  to  what  is  a  sufficient  compli-  609,  S.  C.  21  S.  W.  R.  925. 
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ute  is  all  that  is  necessary;^  but  in  other  States  it  has  been 
held  that  the  specific  facts  must  be  stated  so  as  to  enable  the 
court  to  judge  of  the  propriety  of  granting  the  change.^  In 
such  cases  the  facts  should  be  stated  positively  and  not  argu- 
mentatively,'*  or  upon  mere  belief.^  If  the  affidavit  complies 
with  the  statute  it  is  sufficient,  although  it  does  not  comply 
with  a  rule  of  court  recpiiring  additional  facts  to  be  stated 
therein,  for  courts  "can  not  add  to  or  take  from  the  law  'one 
jot  or  one  tittle.'  "^  If  the  original  affidavit  is  insufficient  and 
the  motion  for  a  change  of  venue  is  for  that  reason  overruled, 
the  subsequent  filing  of  a  new  affidavit  by  the  same  party  will 
not  entitle  him  to  the  change  of  venue  unless  it  shows  a  good 
and  sufficient  reason  for  failing  to  set  out  the  necessary  causes 
in  the  first  affidavit.*^  The  admission  of  counter-affidavits 
offered  by  the  State  in  opposition  to  a  motion  for  a  change 
of  venue  in  a  criminal  prosecution  does  not  violate  a  constitu- 
tional provision  that  "in  all  criminal  prosecutions"  the  ac- 
cused shall  have  the  right  "to  be  confronted  by  the  witnesses 
against  him."'^  Whether  counter-affidavits  should  be  received 
in  opposition  to  the  application  or  not,  depends  largely  upon 
the  language  of  the  statute  of  the  particular  jurisdiction.  ^ 

§  497.    Notice  of  application. — In  some  of  the  States  notice 
of  the  application  must  be  given, ^  and  where  such  is  the  case 

*  Cory  V.  Silcox,  5  Ind.  370;  Leyner    Franklin  v.  Underhill,  2  Johns.  (N. 
V.  State,  8  Ind.  490;    Shaw  v.  Hamil-    Y.)  374. 

ton,  10  Ind.  182;  Witter  v.  Taylor,  7  ^  Krutz  v.  Howard.  70  Ind.  174. 

Ind.  110.  «  Logan  v.  Logan,  77  Ind.  558 ;  Milli- 

'  Sloan  ?'.  Smith,  3  Cal.  410;  Kerr  r.  son  v.   Holmes,  1   Ind.  45;    Nave  r. 

Whitaker,  3  N.  J.  L.  106;    De  Walt  v.  Lane,  12  Ind.  318. 

Hartzfell,  7  Col.  601 ;    Ex  parte  Curtis,  'Ilussey  v.  State,  87  Ala.  121,  S.  C. 

3  Minn.   274;    State  v.   Knadler,  40  6  So.  R.  420.     See,  also,  Hoyt  v.  Peo- 

Kan.  359,  S.  C.  19  Pac.  R.  923.     See,  pie,  140  111.  588,  S.  C.  16  L.  R.  A.  239; 

also,   McCann  v.  People,  88  111.  103;  Butler  v.  State,  97  Ind.  378. 

Gilbert  v.  Shortsville,  etc.,  Co.,  15  N.  «See  §  491,  ante. 

Y.  S.  316;    Billings  v.  Noble,  75  Wis.  »1  Bish.  Crim.  Pro.,  §  113;   Zimmer 

325.  S.  C.  43  N.  W.  R.  1131.  v.  Matteson,  15  N.  Y.  S.  607;    Joerns 

'  Manning  v.  Downing,  2  Johns.  (N.  v.  La  Nicca,  75  la.  705;  St.  Louis,  etc., 

Y.)  453.  R.  R.  Co.  v.  Fowler,   113  Mo.  458,  S. 

*  Territory  v.  Kelly,  2  N.  Mex.  292 ;  C.  20  S.W.  R.  1069 ;  Hunt  v.  Tinkham, 
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the  failure  to  give  the  requisite  notice  is  a  sufficient  ground 
for  denying  the  application.^  In  the  absence  of  a  statute, 
however,  a  special  notice  would  seem  to  be  unnecessary  where 
the  opposite  party  is  already  in  court. ^  And  even  where  the 
statutes  require  notice,  they  do  not  often  fix  any  definite  time, 
but  simply  provide  that  "reasonable  notice"  shall  be  given. 
What  is  reasonable  notice  must  depend  largely  upon  the  pecu- 
liar circumstances  of  each  particular  case,  but,  as  will  be  seen 
from  an  examination  of  the  authorities  cited  below, -"^  the  courts 
are  very  liberal  in  their  construction  of  that  term. 

§498.  Objections  —  Waiver.  —  Objections  to  the  change 
should  be  made  in  the  court  in  which  the  application  is  filed 
and  acted  upon.*  A  general  appearance  in  the  court  to  which 
the  cause  is  sent/'*  especially  if  followed  by  a  plea  to  the  action,*^ 
or  a  trial ^  without  objection,  will  ordinarily  operate  as  a  waiver 
of  all  objections.  So,  the  right  to  insist  upon  a  change  of 
venue  may  be  waived  by  failing  to  act  in  time;  ^  and,  in  some 
21111.639.    So,  in  Indiana  when  made     164;    Ballard  v.  Whitloek,   18  Gratt. 


in  vacation  and  not  in  open  court. 
Rnbottom  v.  Shank,  5  Blackf.  122; 
Rev.  St.  Ind.  1881,  §  417. 

'  Miller  v.  Pence,  132  111.  149,  S.  C. 
23  N.  E.  R.  1030;  Johnson  v.  Moffett, 
19  Mo.  App.  159;  Gager  v.  Edvsrards, 
26  111.  App.  487. 

» See  Dowling  v.  Allen,  88  Mo.  293, 
301;  People  r.  Carolin,  115  N.  Y.  658; 
Rubottom  V.  Shank,  5  Blackf.  122; 
Scherer  v.  Ingerman,  110  Ind.  428. 
It  is  a  general  rule  that  parties  in 
court  are  bound  to  take  notice  of  all 
motions  in  course  properly  filed  or 
docketed.  Bent  v.  Maupin,  86  Ky. 
271,  S.  C.  5  S.  W.  R.  425;  McClellan 
r.  Binkley,  78  Ind.  503;  Pratt  v.  Rice, 
7  Nev.  123 ;  Wagner  v.  Tice,  36  la.  599. 

'  Corpenny  v.  City  of  Sedalia,  57  Mo. 
88;  Reed  v.  State,  11  Mo.  379;  Dow- 
ling V.  Allen,  88  Mo.  293;  Rines  v. 
Boyd,  7  AVis.  155;  Baldwin  v.  Mary- 
gofd,  2  Wis.  419;  Lee  v.  Buckheit,  46 
Wis.  246;    Berry  v.  Wilkinson,  2  111. 


(Va.)  235. 

*  Squires  v.  Chillicothe,  89  Mo.  226, 
S.  C.  1  S.  W.  R.  23. 

5  Schaeffner's  Estate,  45  Wis.  614. 
See,  also.  Smith  v.  Jeffries,  25  Ind. 
376;  Street  v.  Chapman,  29  Ind.  142. 

«Burnham  v.  Hatfield,  5  Blackf.  21. 
So,  if  followed  by  a  motion  for  a  con- 
tinuance. Solomon  v.  Norton  (Ariz.), 
11  Pac.  R.  108;  Mannix  v.  State,  115 
Ind.  245. 

■Prussel  V.  Knowles,  5  Miss.  90; 
Perteet  v.  People,  70  111.  171 ;  Yater  v. 
State,  58  Ind.  299;  Waller  v.  Logan, 
5  B.  Mon.  (Ky.)  515  ;  Owens  v.  Owens, 
Plard.  (Ky.)  154.  Compare  Ferguson 
V.  Davis  Co.,  51  la.  220;  Bennett  v. 
Carey,  57  la.  221  ;  Roller  v.  Roller,  8 
Baxt.  (Tenn.)  207. 

•^Krahmer  v.  Heilman,  9  N.  Y.  S. 
633;  Pack  v.  Simpson,  74  Mich.  28; 
Powell  V.  Sutro,  80  Cal.  559,  S.  C.  22 
Pac.  R.  308. 
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cases,  objections  to  the  venue  are  waived  by  filing  an  answer 
to  the  merits  where  the  complaint  shows  upon  its  face  that  the 
case  is  brought  in  the  wrong  county.^ 

§499.  Order  «^rantin^  chanj^o.  —  The  order  of  the  court 
granting  a  change  of  venue  should  designate  the  county  to 
which  the  cause  is  sent  and  fix  the  time  within  which  the  costs 
of  the  change  must  be  paid,  wherever  the  statute  leaves  Hiese 
matters  to  be  determined  by  the  court.  But  the  order  need 
not  be  iiiade  immediately  after  the  application  is  filed.^  It  may 
be  withheld  until  the  issues  are  made  up.^  Mere  informalities 
in  the  order  will  not  necessarily  render  it  ineffective,^  and  de- 
fects therein  are  waived  by  a  failure  to  object  thereto  and  an 
appearance  and  trial  in  the  court  to  which  the  cause  is  sent.'"^ 
Where,  after  a  change  of  venue  has  been  granted,  the  cause  is 
remanded,  upon  motion  of  the  defendant  and  with  the  consent 
of  the  plaintiff,  for  the  reason  that  the  court  to  which  it  was 
sent  has  no  jurisdiction,  the  court  in  which  it  originated  may 
proceed  with  it  without  making  a  formal  order  reversing  its 
first  order  granting  the  change.*''  Where  a  change  of  venue 
has  been  erroneously  denied,  the  court  can  not,  after  the  ad- 
journment of  the  term  and  after  an  appeal  has  been  taken, 
modify  its  order  denying  the  application.' 

§  500 .   jt  ci'f ect ing  the  ehang:e-Costs-Transcript.— A  change 

'Granville  Co.  Board  r.  state  Board,  ♦  Watts  v.  Stoltz,  28  111.  App.  541 ; 

106  N.  Car.  81,  S.  C.  10  S.  E.  R.  1002;  Dimmitt  v.  Bobbins,  74  Texas,  441,  S. 

Omaha,   etc.,   R'y  Co.  v.  O'Neill,  81  C.  12  S.  W.  R.  94;  Hurley  v.  Bevens 

Iowa,  463,  S.  C.  46  N.  W.  Rep.  1100;  (Ark.),  22  S.  W.  R.  172. 

Drainage  Commissioners  v.  Gillin,  134  ^  Bennett  v.  State,  3  Ind.  167;  Doty 

111.  330,  S.  C.  25  N.  E.  Rep.  995 ;  AVest  r.  State,  6  Blackf .  529 ;  Shirts  v.  Irons, 

r.  Walker,  77  Wis.  557,  S.  C.  46  N.W.  47  Ind.  445;  Solomon  r.Norton(  Ariz.), 

R.  819;  East  Tennessee,  etc.,  R'y  Co.  11  Pac.  R.  108.     See,  also,  Langford  r. 

T.  Snddeth,  86  Ga.  388,  S.  C.  12  S.  E.  People,  134  111.  444,  S.  C.  25  N.  E.  R. 

R.  682.    Compare  Kennedy  r.  Derrick-  1009;    Squires  c.  Chillicothe,  89  Mo. 

son,  5  Wash.  289,  S.  C.  31  Pac.  R.  766.  226. 

"State  V.  Compton,  77  Wis.  460,  S.  «  Hazard  v.  Wason,  152  Mass.  268,  S. 

C.  46  N.  W.  R.  535.  C.  25  N.  E.  R.  465. 

'  Matlock  V.  Fry,  15  Ind.  483  ;  Risher  ^  Fatt  v.  Fatt,  78  Wis.  633,  S.  C.  48 

r.   Morgan,   56  Ind.  172;    Dawson  i\  N.  W.  R.  52. 
Vaughn,  42  Lnd.395. 
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of  venue  is  not  perfected  by  the  mere  order  of  the  court.  It  is 
generally  provided  that  the  party  who  obtains  the  change  shall 
pay  the  costs  thereof,  and  this  he  must  do  within  the  time  fixed 
by  the  statute  or  order  of  court. ^  In  addition  to  the  order  of 
court  and  the  payment  of  costs,  it  is  necessary  that  the  papers 
in  the  cause  and  a  transcript  of  the  proceedings  in  regard  to 
the  change  should  be  transmitted  to  the  clerk  of  the  court  to 
which  the  change  is  granted i^  but  where  it  is  the  duty  of  the 
clerk  to  transmit  the  transcript  and  papers,  the  rights  of  a 
party  who  has  fully  complied  with  the  statute  and  order  grant- 
ing the  change  will  not  be  defeated  by  the  failure  of  the  clerk 
to  do  his  duty.^  Where  the  transcript  is  defective  it  has  been 
held  that  the  proper  remedy  is  to  apply  to  the  court  for  a  rule 
against  the  clerk  to  correct  it,  or  to  move  for  a  certiorari,  and 
not  simply  to  take  an  exception.* 

§  501 .  Effect  of  change — Jurisdiction. — In  some  of  the  States 
the  order  of  court  changing  the  venue  of  a  cause  removes  it 
from  the  jurisdiction  of  such  court;^  but  in  others  the  jurisdic- 
tion of  the  first  court  is  not  lost  until  the  change  is  perfected 
by  payment  of  the  costs  and  transmission  of  the  transcript  and 
papers  to  the  clerk  of  the  court  to  which  the  case  is  sent.*^   And 

1  Gower  v.  Howe,  20  Ind.  396 ;  How-  574.  The  failure  to  transmit  papers 
ard  V.  Barbee,  21  Ind.  221 ;  Rogers  v.  in  time  is  an  irregularity  which  may- 
Stevens,  8  Ind.  464 ;  Indianapolis,  etc.,  be  waived.  Starkweather  v.  Johnson, 
R.  R.  Co.  V.  Smythe,  45  Ind.  322 ;  Lou-  66  Wis.  469. 

isville,  N.  A.  &  C.  R'y  Co.  v.  Grubb,  MVilliams  v.  State  (Ark.),  16  S.  W. 

88  Ind.  85 ;  Oakley  v.  Dunn,  63  Mich.  R.  816. 

494,  S.  C.30N.W.  R.96;  Estepi).  Arm-  *  Frazier  v.  Fortenberry,  4  Ark.  162; 

strong,  69  Cal.  536;  Duncan  v.  Tufts,  Allis  v.    Meadow   Springs    Distilling 

52  Ark.  404.  Co.,  67  Wis.  16,  S.  C.  29  N.  W.  Rep. 

«  Fawcett  v.  State,  71  Ind.  590;  To-  543;  Campbells. Thompson,  4  Greene 

ledo,  etc.,  R'y  Co.  v.  Wright,  68  Ind.  (Iowa),  415;  Goodhue  v.  People,  94 

586;  Jones  v.  State,   11  Ind.  357.     As  111.  37;  State  v.  Haws,  98  Mo.  188,  S. 

to  what  the  transcript  should  contain,  C.  11  S.  AV.  R.  574. 

see  Smith  v.  Jeffries,  25  Ind.  376 ;  Hurt  «  Buchanan  v.  Port,  5  Ind.  264 ;  Faw- 

V.  State,  26  Ind.  106.  cett  v.  State,  71  Ind.  590;  Gower  v. 

3  Cooper  V.  Arctic  Ditchers,  56  Ind.  Howe,  20  Ind.  396.     See,  also.  Stone 

233;    State  v.  Compton,  77  Wis.. 460.  v.   Robinson,  9  Ark.  469;    Hazard  v. 

See,  also,  State  «.  Weddington,  103  N.  Wason,    152   Mass.    268;    McHenry's 

Car.  364,  S.  C.  9  S.  E.  R.  577  ;  State  v.  Lessee  v.  Wallen,  2  Yerg.  (Tenn.)  441. 
Haws,  98  Mo.  188,  S.  C.  11  S.W.  Rep. 
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before  tlie  cause  has  actually  been  removed  the  court  may  va- 
cate its  order  and  send  the  ease  to  another  count}'/  or  set  aside 
the  order  as  inadvertently  made  and  retain  jurisdiction.^  So, 
it  seems,  the  jurisdiction  of  the  first  court  may  be  restored  by 
consent.^  And  where  parties  consent  to  the  removal  of  a  cau.se 
from  one  court  to  anotlier  having  jurisdiction  of  the  subject- 
matter,  upon  application  for  a  change  of  venue,  they  can  not 
afterwards  question  the  jurisdiction  of  the  latter  court;^  but 
the  mere  filing  of  an  ap[)lication  for  a  change  of  venue  does 
not,  of  itself,  take  away  the  jurisdiction  of  the  court  in  which 
it  is  filed. ^ 

§  502.  Change  of  Judge. — The  statutes  of  the  different  States 
usually  provide  for  a  change  from  the  judge  as  well  as  a  change 
from  the  county.  This  is  often  spoken  of  as  a  change  of  venue, 
but,  in  strictness,  it  is  not  so,  for  the  venue  may  remain  the 
same  although  the  judge  is  changed.  Bias  or  prejudice^  of  the 
judge,  relationship  to  one  of  the  parties,''  interest  in  the  cause, ^ 
that  he  has  been  of  counsel,^  and  that  he  is  a  material  witness, ^° 
are  the  usual  grounds  upon  which  a  change  should  be  granted. 
Where  the  judge  has  been  of  counsel  in  the  case,  he  may  order 


1  People?'.  Zane,  105  111.  662;  Ser- 
vatius  V.  Pickel,  30  Wis.  507  ;  Atlantic, 
etc.,  Co.  V.  Maryland  Coal  Co.,  64  Md. 
302.  Compare  Fatt  v.  Fatt,  78  Wis. 
633,  S.  C.  48  N.  W.  R.  52. 

'  Baker  v.  Fireman's  Fund  Ins.  Co., 
73  Cal.  182. 

» Taylor  i\  Atlantic  &  Pacific  R.  R. 
Co.,  68  Mo.  397;  Hazard  v.  AVason, 
152  Mass.  268. 

*  Center  Tp.  v.  Board,  110  Ind.  579; 
Judah  V.  Vincennes  University,  23 
Ind.  272.  See,  also,  Gager  v.  Doe,  29 
Ala.  341. 

^i?e  Whitson's  Estate,  89  Mo.  58. 

«  McGoon  V.  Little,  7  111.  42 ;  Carrow 
V.  People,  113  111.  550;  Smelzer  v. 
Lockhart,  97  Ind.  315;  Goldsby  v. 
State,  18  Ind.  147;  Turner  v.  Hitch- 
cock, 20  la.  310;  State  r.  Mc Arthur, 
13  Wis.  407  ;  Runala  v.  Brown,  11  Wis. 


185;  In  re  Peyton,  12  Kan.  398;  Ex 
parte  Curtis,  3  Minn.  274.  But  not  in 
California.  Buhver,  etc.,  Co.  v.  Stand- 
ard, etc.,  Co.,  83  Cal.  613. 

'Graham  v.  People,  HI  111.  253; 
Kelly  V.  Hocket,  10  Ind.  299.  Com- 
pare Williams  v.  Robles,  22  Fla.  95, 
as  to  what  interest  will  disqualify. 

» Jim  r.  State,  3  Mo.  147;  Jefferson 
Co.  r.  Milwaukee  County,  20  Wis.  139. 

'Bailey  v.  Kimbrough,  37  Mo.  182; 
State  V.  Houser,  28  Mo.  233;  Curtis  r. 
Wilcox,  74  Mich.  69,  S.  C.  41  N.  W.  R. 
863;  Pack  v.  Simpson,  74  Mich.  28,  S. 
C.  41  N.  W.  R.  850 ;  Van  Rensselaer  v. 
Douglas,  2  Wend.  (N.  Y.)  290.  But 
see  Karcher  v.  Pearce,  14  Colo.  557,  S. 
C.  24  Pac.  R.  568. 

'"Gray  v.  Crockett,  35  Kan.  686,  S. 
C.  12  Pac.  R.  129. 
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the  change  of  his  own  motion,  without  an  application  or  affi- 
davit by  either  of  the  parties.^  Ordinarily,  however,  the  change 
can  be  granted  only  in  cases  where  a  proper  affidavit  is  filed 
showing  some  statutory  cause. ^  And  an  affidavit  merely  stat- 
ing that  the  judge  "will  not  afford"  the  affiant  "a  fair  and  im- 
partial trial"  is  insufficient.^  Under  some  of  the  statutes  the 
right  to  a  change  is  absolute  when  a  proper  affidavit  is  filed, ^ 
but  others  leave  the  matter  to  the  discretion  of  the  trial  court, 
subject  to  revision  only  in  case  it  is  abused.'^  It  is  within  the 
discretion  of  the  trial  court  to  determine  who  shall  be  ap- 
pointed.*^ The  rules  in  regard  to  the  time  of  the  application, 
the  effect  of  rules  of  court,  objections,  and  waiver,  are,  in  gen- 
eral, the  same  as  those  governing  changes  of  venue  from  the 
county,  and  they  need  not  be  repeated  in  this  connection. 
Provision  is  sometimes  made  for  the  selection  and  appointment 
of  a  special  judge  from  members  of  the  bar,  where  the  regular 
judge  is  disqualified,  and  such  a  provision  is  not  unconstitu- 
tional.' And  the  presumption  is  in  favor  of  the  authority  of 
the  special  judge  to  act  wiiere  such  a  statute  exists  and  there 
is  nothing  in  the  record  to  the  contrary.^ 

'Joyce  V.   Whitney,   57   Ind.   550;  *  Burkett  v.   Holman,    10-4   Ind.   6; 

Bruen  •().  Bruen,  43  111.  408;    Lux  v.  Heshion    v.   Pressley,    80    Ind.   490; 

Haggin  (Cal.) ,  13  Pac.  R.  654 ;  O'Con-  Mershon  v.  State,  44  Ind.  598 ;  Goldsby 

nell  w.  Gavett,  7  Col.  40;  Kern  Valley  v.  State,    18   Ind.   147;    Fatt  ??.  Fatt, 

AVater  Co.  v.  McCord,  70  Cal.  046.  78  Wis.  633,  S.  C.  48  N.  W.  R.  52. 

■'  Bennett  v.  Carey,  57  la.  221.   Thus,  ^  Garrett  v.  Bicklin,  78  la.  115,  S.  C. 

Vf  here  a  judge  of  his  own  motion  called  42  N.  W.  R.  021 ;  Hasson  v.  Coiumon- 

an  attorney  to  act  in  his  place  during  wealth  (Ky.),  11  S.  W.  R.  286;    State 

the  progress  of  the  trial,  it  was  held  v.  Billings,  77  la.  417. 

error  upon  the   ground  that  judicial  ^Walter  v.   Walter,    117   Ind.  247; 

functions    could    not    be    delegated.  Martin  v.  State,  79  Wis.  165,  S.  C.  48 

Davis  V.  Wilson,  65  111.  525,  530.  N.  W.  R.  119. 

3  Vance  v.  Field,  89  Ky.  178,  S.  C.  12  ^  State  v.  Dufour,  63  Ind.  567 ;  Starry 

S.W.R.190.    See,  aLso,  as  to  sufficiency  v.  Winning,  7  Ind.  311. 

of  the  affidavit,  Garrett  v.  Bicklin,  78  ^  Bowen  v.  Swander,  121  Ind.  164, 

la.  115,  S.  C.  42  N.  W.  R.  621  ;  Stevens  S.  C.  22  N.  E.  R.  725 ;  Board  v.  Court- 

V.  Burr,  61  Ind.  464;  Palmer  v.  Poor,  ney,  105  Ind.  311 ;    State  v.  Baker,  63 

121  Ind. 135;  Firestone  t;.  Hershberger,  N.  Car.  276;    People  i>.  Woodside,  72 

121  Ind.  201;    De  Walt  v.  Hartzell,  7  111.  407;    Empire,  etc.,  Co.  v.  Engley, 

Colo.  601 ;  Hughes  v.  People,  5  Colo.  14  Col.  289,  S.  C.  23  Pac.  R.  452 ;  State 

436;   Table  Mt.,  etc.,  Co.  u.  Waller's,  v.  Hosmer,  85  Mo.553.     Elliott's  App. 

etc.,  Co.,  4  Nev.  218.  Proc,  §  714. 
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§  503.  Savino:  questions  for  ai)i)('5il. — Tn  order  to  present 
upon  ai)peal  any  (question  us  to  the  correctness  of  the  ruling  of 
the  trial  court  upon  the  motion  for  change  of  venue,  an  excep- 
tion should  be  taken  to  the  ruling  at  the  time  it  is  made,  and 
a  bill  of  exceptions  must  be  liled  containing  the  affidavit  and 
showing  the  motion,  the  ruling  thereon,  and  the  exception.* 
Where  a  rule  of  court  is  relied  upon  it  should  also  be  set  out 
in  the  bill  of  exceptions.'*  Where  the  change  is  granted  the 
bill  must  show  that  due  objection  was  made  and  an  exception 
taktm  to  the  ruling  of  the  court. '^  The  bill  of  exceptions  must 
be  filed  in  the  court  where  the  exception  is  taken,  and  not  in  a 
court  in  another  county,  although  the  same  judge  may  hold 
both  courts.*  Unless  otherwise  provided  by  statute  there  can 
be  no  appeal  from  an  order  merely  granting  or  denying  an  ap- 
plic'ution  for  a  change  of  venue,  and  the  proper  mode  in  which 
to  raise  the  question  of  the  correctness  of  the  ruling  of  the 
court  is  to  move  for  a  new  trial  and  assign  error  in  such  ruling 
as  cause  for  the  new  trial.'"'  Then,  if  the  motion  is  overruled, 
that  ruling  can  be  assigned  as  error  upon  appeal.  But  a  party 
who  requests  and  obtains  a  change  of  venue  can  not  afterwards 
object  that  it  was  improperly  granted." 

'  Horton  v.  Wilson,  25In(l.  81();  Da-  be  made  in  the  court  granting  the  or- 

vis  r.  Binford,  58  Ind.  457;    Snnth  v.  der,  and  not  in  the  court  to  which  the 

Smith,  77  Ind.  80;  Baker  r.  Simmons,  cause  is  sent.     Squires  r.  ChilUcothe, 

40  Ind.  442;  Sidener  v.  Davis,  87  Ind.  89  Mo.  22G. 

342;    Board  v.  Benson,  83  Ind.  469;  M^erlin   v.   Oglesbee,  H5  Ind.  .mS; 

Siebert  v.  State,  95  Ind.  471.  Krutz  v.  Howard,  70  Ind.  174;  Walker 

'Knarr  v.   Conaway,   42  Ind.  260;  v.   Heller,   73  Ind.  46.     But  where  a 

Rout  y.  Ninde,   111  Ind.  597;  Packet  new  trial  is  not  authorized  the  ruling 

Co.  r.  Sickles,  19  Wall.   (U.  S)611.  upon   the   application   for  change  of 

^  Baker  v.  Simmons,  40  Ind.  442.  venue  or  judge  may  be  assigned  as 

*R.  R.  Co.  r.  Leviston,  97  Ind.  488;  error  in   the  Supreme  Court.     Shoe- 
Keen  V.  Schnedler,  92  Mo.  516.     See,  maker  v.  Smith,  74  Ind.  71,  75. 
also,  Smith  ».  Smith,  106  Ind.  43.    And  «  Baker  v.   Simmons,   40  Ind.  442; 
objections  to  the  order  must,  of  course,  Porter  v.  State,  5  Mo.  538. 
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§  504.  Right  to  jury  trial. 

505.  Number  of  jurors. 

506.  AVaiver  of  right  to  jury. 

507.  Right  to  impartial  jury. 

508.  Qualifications  of  jurors. 

509.  Selecting  the  jurors— Generally. 

510.  Manner  of  questioning  jurors. 

511.  Purpose  of  examination. 
Objects  to  be  kept  in  view. 
Peremptory  challenges — Right 

to  be  carefully  exercised. 
Examination  to  discover  reason 

for  peremptory  challenge. 
Prejudice  —  Examination  with 

reference  to  particular  case. 
Challenging  the  array. 
517.  Principal  grounds  of  challenge 

for  cause. 
Disqualification  on  account  of 

interest. 
Lack  of  statutory  qualifications. 


512. 
513. 

514. 

515. 

516. 


518. 


519. 


§  520.  Disqualification  because  of  re- 
lationship. 

521 .  Disqualification  because  of  per- 
sonal hostility  or  bias. 

522.  Disqualification    because   of 
pen<ling  lawsuit. 

523.  Disqualification  because  of  de- 
pendence on  party. 

524.  Disqualification  on  account  of 
ojiinion. 

525.  Trying  grounds  of  challenge. 

526.  Examination  of  juror  on  voir 
dire. 

527.  Peremptory  challenges— Num- 
ber. 

528.  When  right  to  challenge  must 
be  exercised. 

529.  Waiver  of  objections  to  jurors. 

530.  Grounds  of  challenge  must  be 
specific. 

531.  Excusing  jurors. 

532.  Saving  questions  for  appeal. 

§  504.  Ri2:ht  to  Jury  trial. — The  right  of  trial  by  jury  is  a 
constitutional  right  in  many  cases,  and  where  it  is  thus  pre- 
served and  guaranteed  it  is  a  right  that  can  not  be  taken  away 
except  by  the  consent,  express  or  implied,  of  the  person  enti- 
tled to  claim  it.^  The  provisions  of  the  Constitution  of  the 
United  States  upon  this  subject,  however,  do  not  apply  to  the 
separate  States,  as  they  are  not  named  therein  and  the  right  to 
trial  by  jury  is  not  a  privilege  or  immunity  of  national  citizen- 
ship which  they  are  forbidden  to  abridge  in  their  own  courts.'^ 

'  Eshelman  «.  Chicago,  etc.,  R.  Co.,  ler  v.  State,  97  Ind.  378;  Common- 
67  Iowa,  296,  S.  C.  25  N.  W.  Rep.  251 ;  wealth  v.  Whitney,  108  Mass.  5 ;  Bar- 
Flint  River  Steamboat  Co.  v.  Roberts,  ron  v.  Baltimore,  7  Pet.  243;  Murphy 
2  Fla.  102,  S.  C.  48  Am.  Dec.  178,  and  -v.  People,  2  Cow.  (N.  Y.)  815;  In  re 
note  185;  Galway  v.  State,  93  Ind.  161  Newcomb,  18  N.  Y.  Supp.  16;  Hall  v, 

"Baker    v.    Gordon,    23   Ind.    204;  Armstrong  (Vt.),  26  Atl.  R.  692. 
Walker  v.  Sauvinet,  92  U.  S.  90 ;  But- 

(642) 
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Under  a  constitution  })re.serving  the  right  of  trial  by  jury,  or 
providing  that  it  shall  "remain  inviolate,"  the  right  is  not 
enlarged  or  extended,  but  remains  as  it  was  at  common  law, 
or  in  the  State,  at  the  time  the  constitution  was  adopted.  ^ 

§  505.  Number  of  Jurors. — At  common  law  a  petit  jury  reg- 
ularly consisted  of  twelve  jurors.  So,  where  the  right  to  a  jury 
is  given  by  constitution  or  statute,  unless  otherwise  stated,  a 
common  law  jury  of  twelve  is  meant. ^  And  the  record  should 
show  that  the  case  was  tried  by  a  jury  consisting  of  the  requisite 
number.'^  Where  the  record  is  contradictory  as  to  the  number 
of  jurors,  it  has  been  held  that  the  portion  which  states  that 
the  jury  consisted  of  the  proper  number  of  men  will  be  pre- 
sumed to  be  correct,  and  any  recital  to  the  contrary  regarded 
as  a  clerical  error. ^  i^i'ovision  is  often  made  by  statute  for  the 
trial  of  cases  before  justices  of  the  peace  by  a  jury  of  less  than 
twelve,  and  such  a  statute  is  not  necessarily  unconstitutional 
even  where  the  organic  law  preserves  the  right  to  trial  by  jury 
in  general  terms,  as  juries  in  justice  of  the  peace  courts  were 
unknown  to  the  common  law  and  as  a  trial  de  novo  by  a  jury 
of  twelve  men  may  be  obtained  upon  appeal.^ 

'  Cannicluiel  r.  Adams,  91  Irul.526;  291,  300;    Norval  v.  Rice,  2  Wis.  22; 

Hall  V.   Armstrong  (Vt.),  2()  Atl.  R.  Brazier  v.    State,   44   Ala.    387,   392; 

592;    Livingston   v.  Mayor,  8  Wend.  State  t\  Peterson,  41  Vt.  504 ;  State  v. 

85,  8.   C.  22  Am.  Dec.  622;  Copp  v.  Mansfield,  41  Mo. 470 ;  Cooley's  Const. 

Henniker,  55  N.  II.  179,  195;  Mcln-  Lim.  (5th  ed.)  391;  1  Bish.  Crim.  Pro. 

erney  r.  City  of  Denver,  17  Colo.  302,  (1st  ed.),  §  761. 

S.  C.'29  Pae.  R.516;  Scudder  r.  Tren-  =>  Cancemi  v.  People,  18  N.  Y.  128; 

ton  Co.,  1  Saxton  Ch.  (N.  J.),  694,  S.  Allen  v.  State,  54  Ind.  461 ;  Jackson  v. 

C.  23  Am.  Dec.  756;  Anderson  r.Cald-  State,  6  •  Blackf .    (Ind.)    461;    Hill  r. 

well,  91  Ind.  451  ;  Kendall  v.  Post,  8  People,  16  Mich.  451 ;  Thomp.  Tr.,  §3. 

Oreg.  141;  Stater.  McClear,  11  Nev.  ♦  Larillianv.  Lane,  8  Ark.  372;  Foote 

39;  note  to  Flint  River  Steamboat  Co.  v.   Lawrence,  1    Stew.   (Ala.)    483;    1 

V.  Roberts,  48  Am.  Dec.  178, 186 ;  Grand  Thomp.  Tr.,  §  5. 

Rapids,  etc.,  R.  R.  Co.  v.  Sparrow,  1  *  Work  v.  State,  2  Ohio  St.  296,  S.  C. 

L.  R.  A.  480,  and  note;  City  Council  59  Am.  Dec.  671;  Warner?'.  Railroad 

v.  O'Donnell,  29  So.  Car.  355,  S.  C.  1  Co.,   31    Ohio  St.  265,  268;    Beers  v. 

L.  R.  A.  632,  and  note.  Beers,  4  Conn.  535,  S.  C.  10  Am.  Dec. 

'  Work  V.  State,  2  Ohio  St.  296,  S.  C.  186 ;  Goddard  v.  State.  12  Conn.  448 ; 

59  Am.  Dec.  671  ;  People  v.  Justices,  Knight  ?'.  Campbell,  62  Barb.  (N.  Y.) 

74  N.  Y.  406;  Gibson  v.  State,  16  Fla.  16,  20;  Wong  v.  Astoria,  13  Ore.  538; 
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§  506.  Waiver  of  right  to  jury. — In  a  civil  case  a  party 
may  waive  his  riglit  to  a  jury  entirely,  or  he  may  waive  the 
right  to  a  jury  of  twelve  and  consent  to  a  trial  by  a  number 
less  than  twelve.^  The  waiver  may  be  implied  as  well  as  ex- 
press;^ and  a  waiver  once  made  can  not,  ordinarily  at  least,  be 
recalled.''  Where,  however,  a  person  accused  of  a  misdemeanor 
had  waived  a  jury  in  the  county  court  and  had  there  been  con- 
victed, but,  on  certiorari,  had  obtained  a  reversal,  it  was  held 
that  on  the  return  of  the  case  to  the  county  court  for  another 
trial  he  might  withdraw  his  waiver  and  demand  a  trial  by 
jury.*  There  is  considerable  conflict  among  the  authorities  as 
to  the  right  to  waive  a  jury  of  twelve  in  a  criminal  case,  but 
the  weight  of  authority  seems  to  be  to  the  effect  that  it  can  not 
be  waived  in  a  prosecution  for  a  felony,  at  least  if  it  be  for  a 
capital  offense.^  In  many  States,  however,  statutes  permitting 
a  waiver  of  the  right  to  trial  by  jury,  except  in  capital  cases, 
have  been  held  constitutional.*^ 


Bryan  v.  State,  4  Iowa,  349;  Zelle  v. 
McHenry,  51  Iowa,  572;  Norristown, 
etc.,  Co.  V.  Burket,  26  Ind.  53 ;  note  to 
Flint  River  Steamboat  Co.  v.  Roberts, 
48  Am.  Dec.  178,  190;  "Jury  of  Less 
or  More  than  Twelve,"  36  Cent.  Law 
Jour.  437;  Murfrees  Justice  Pr.,  §  83. 
Compare  Miller  ^J.  Com.,  88  Va.  618,  S. 
C.  14  S.  E.  R.  161,  S.  C.  15  L.  R.  A.  441. 
And  see  Berry  v.  Chamberlain,  53  N. 
J.  L.  463,  S.  C.  23  Atl.  R.  115;  Callan 
V.Wilson,  127  U.  S.  540 ;  Hill  v.  People, 
20  N.  Y.  363. 

'  Lee  V.  Tillotson,  24  Wend.  337,  S. 

C.   35    Am.    Dec.    624;    Flint    River 

Steamboat  Co.  v.  Foster,  5  Ga.   194, 

S.   C.   48   Am.    Dec.   248;     Marsh  v. 

Brown,    57    N.     H.    173;     Roach    v. 

Blakey  (Va.) ,  17  S.  E.  R.  228 ;  Stepp  v. 

National,  etc.,  Ass'n,  37  S.  Car.  417,  S, 

C.  16  S.  E.  R.  134. 

*  See  Petri  v.  First  National  Bank,  84 

Tex.  212,  S.  C.  18  S.  W.  R.  752;  Bone- 

witz  V.  Bonewitz    Ohio),  34  N.  E.  R. 

332;  Love  v.  Bryson  (Ark.),  22  S.  W. 

Jl.  341 ;  Lothian  v.  Lothian  (la.) ,  55  N. 


W.  R.  465;  Riley  v.  Black,  20  N.  Y. 
Supp.  695;  Carr  v.  Sullivan,  68  Hun 
(N.Y.),  246;  Smiths.  Barclay  (Minn.), 
55  N.  W.  R.  827. 

^  State  V.  Bannock  (Minn.),  55  N. 
W.  R.  558;  Marsh  v.  Brown,  57  N.  H. 
173. 

*  Brown  v.  State,  89  Ga.  340,  S.  C.  15 
S.  E.  R.  462.  See,  also,  McGeagh  v. 
Nordberg  (Minn.),  55  N.W.  R.  117,  in 
which  it  was  held  that  a  waiver  of  a 
jury  on  issues  formed  at  the  time  was 
not  a  waiver  of  a  jury  trial  where  dif- 
ferent issues  were  afterwards  made  on 
new  pleadings. 

*  Territory  v.  Ah  Wah,  4  Mont.  149, 
S.  C.  47  Am.  R.  341 ;  State  v.  Holt,  90 
N.  C.  749,  S.  C.  47  Am.  R.  544;  Allen 
V.  State,  54  Ind.  461;  Cancemi  v. 
People,  18  N.  Y.  128 ;  note  to  King  v. 
State.  3  L.  R.  A.  210,  211 ;  12  Crim. 
Law  Mag.,  12;  36  Cent.  Law  J.,  437. 
But,  compare  State  v.  Kaufman,  51 
la.  578,  S.  C.  33  Am.  R.  148, 149 ;  State 
V.  Sackett,  39  Minn.  69. 

«  Murphy  v.  State,  97  Ind.  579;  State 
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§  507.  Right  to  impartial  jury.— The  right  to  a  trial  by 
jury  implies  the  right  to  a  triiil  by  an  impartial  jury.  "Unless 
fair-minded,  unbiased  jurors  can  be  selected,  a  trial  becomes  a 
mere  farce,  dependent  not  upon  the  merits  of  the  case,  but 
upon  extraneous  circumstances,  such  as  the  bias,  prejudice,  or 
interest  of  the  jury."^  The  qualifications  of  jurors  and  the 
machinery  for  determining  their  qualifications  have  been  pre- 
scribed and  adopted  for  the  very  purpose  of  obtaining  a  fair 
and  impartial  trial  and  preventing  any  such  reproach.  "The 
object  of  the  law  is  to  procure  impartial,  unbiased  persons  for 
jurors.  They  must  he  omni  exceptione  major es."^  As  said  by 
the  Supreme  Court  of  Georgia:  "A  big  part  of  the  battle  is 
the  selection  of  the  jury,  and  an  impartial  jury  is  the  cornei- 
stone  of  the  fairness  oi  trial  by  jury."^ 

§  508.  Qualifications  of  jurors.— The  qualifications  neces- 
sary to  be  possessed  by  jurors  are  usually  fixed  by  statute;  but, 
as  already  stated,  the  object  of  the  law  is  to  secure  a  fair  and 
impartial  trial,  and  the  right  to  challenge  a  juror  for  any  good 
and  sufficient  cause,  whether  specified  in  the  statute  or  not,  is 
a  common  law  right  that  always  exists,  unless  taken  away  by 
legislative  enactment.-*  For  the  necessary  statutory  qualifica- 
tions the  statutes  of  each  particular  State  must  be  consulted. 
Some  of  the  requisite  qualifications,  however,  are  the  same  in 
many  jurisdictions,  and  it  may  be  well  to  consider  them  briefly 
in  this  connection.  It  is  usually  provided  that  a  juror  must 
be  a  resident  freeholder  or  householder,  or  both.^     Tenants  by 

V.  Worden,  4()  Conn.  349,  S.  C.  33  Am.  '  Ensign  r.  Harney,  15  Neb.  330,  S 

R.  27 ;  Craig  r.  State^  49  Ohio  St.  415,  C.  48  Am.  R.  344. 

S.  C.  30  N.  E.  R.  1120;  Commonwealth  ^  Diveny  v.  City  of  P^hnira,  51  N.  Y. 

V.  Whitney,    108   Mass.   5;  :\Ioore   r.  50(5. 

State,   21  Texas  App.  666,  S.  C.  2  S.  ''  Melson  r.  Dickson,  63  Ga.  682,  S. 

W.  Rep.  634 ;    Connelly  v.   State,  60  C.  .36  Am.  R.  128. 

Ala.  89,  S.  C.  31  Am.  R.  34.     For  addi-  *  Barrett  v.  Long,  3  House  of  L.  Cas. 

tional  authorities,  and  a  discussion  of  395,  415.     See,  also.  Block   v.  State, 

the  question  of  the  power  to  waive  a  100  Ind.  357;    Fleming  v.  State,   11 

jury  trial,   see  "Waiver  of  Constitu-  Ind.  234,  236. 

tional  Rights  in  Criminal   Cases,"  6  » As  to  who  is  a  resident  witliin  the 

Crim.  Law.  Mag.,  182-184.  meaning  of  such  a  provision,  see  An- 
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curtesy,^  and  even  mortgagors  in  possession,'^  have  been  held 
to  be  freeholders  in  the  sense  in  which  the  term  is  used  in  pre- 
scribing the  qualifications  of  jurors.  A  householder  has  been 
defined  as  "the  head  of  a  family  occupying  a  house.  "-^  It  is 
also  provided  in  some  of  the  States  that  jurors  must  have  the 
qualifications  of  electors.*  Educational  qualification  is  also 
required  in  a  few  of  th-e  States.^  But  mere  exemption  from 
jury  duty  is  not  a  disqualification  constituting  a  ground  of 
challenge  for  cause. ^ 

§  509.  Selecting  jurors — Generally. — The  jurors  selected  to 
try  the  cause  should,  as  the  great  chancellor  of  Henry  VI  says, 
"neither  be  strangers  nor  people  of  uncertain  character,  whose 
circumstances  or  prejudices  are  unknown."  Nor  is  the  work 
of  discovering  the  prejudices  and  circumstances  of  the  jurors 
to  be  left  to  be  done  in  the  court-room.  Much  must  be  done 
prior  to  the  time  the  advocate  faces  them  in  the  box,  but  of 
this  we  have  already  spoken.  We  are  now  to  speak  of  the 
work  to  be  done  in  open  court.  The  work  of  selecting  a  jury 
is  a  difficult  and  delicate  one.  The  advocate  stands  before  the 
men  who  are  to  award  him  the  victory  or  crush  him  with  de- 
feat, and  it  needs  all  the  tact  and  care  he  can  command  to 
conduct  himself  so  that  he  shall  neither  arouse  resentment  nor 
excite  distrust.     Sagacity,  courtesy  and  judgment  must  com- 


derson  v.  State,  5  Ark.  444;  State  v 
Francis,  76  Mo.  681 ;  United  States  v 
Nardello,  4  Mackey  (D.  C),  503 
Sweeney  v.  Baker,  13  W.  Va.  158 
Amos  V.  State,  96  Ala.  120,  S.  C.  11  So 
R.  424;    People   t\  Wriglit,  89  Mich 


V.  State,  29  Tex.  App.  310,  S.  C.  15  S.W. 
R.  827 ;  Lester  v.  State,  2  Tex.  App.432 ; 
Robles  r.  State,  5  Tex.  App.  346;  Ab- 
bott's Law  Diet.,  574. 

*  See  People  v.  Wright,  89  Mich.  70, 
S.  C.  50  N.  W.  R.  792;    Hart  v.  State, 


70,  S.  C.  50  N.  W.  R.  792.  14  Neb.    572;     State   v.   Jackson,   27 

'  State  V.  Mills,  91  N.  Car.  581.  Kan.  581,  S.  C.  41  Am.  R.  424;    Nail 

*  State  V.  Ragland,  75  N.   Car.  12.  t).  State,  70  Miss.  32,  S.  C.  11  So.  R.  793. 

But  an  owner  of  personal  property  ^  See  Johnson  v.  State,  21  Tex.  App. 

alone  is  not.      Colorado  Cent.  R.  R.  368;  Fisher  v.  Philadelphia,  4  Brews. 

Co.  V.  Humphreys,  16  Colo.  34,  S.  C.  (Pa.)  395.     For  other  provisions  see 

26  Pac.  R.  165.  12  Am.  &  Eng.  Encyc.  of  Law,  321. 

'Carpenter   v.   Dame,  10  Ind.  125,  et  seq. 

130;  Aaron  v.  State,  37  Ala.  113,  125;  «  State  v.  Toland,  36  S.  Car.  515,  S. 

Brown  v.   State,  57  Miss.  424.      See,  C.  15  S.  E.  R.  599;  Blount  v.  State,  30 

also,  Bunnell  v.  Hay,  73  Ind.452 ;  Lane  Fla.  287,  S.  C.  11  So.  R.  547. 
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bine  to  enable  him  to  properly  discharge  his  duty.  Jurors  are 
quick  to  resent  any  imputation  upon  their  fairness,  and  prompt 
to  detect  any  tricks  or  artifices.  An  unfavorable  impression 
created  at  the  outset  is  not  easily  dispelled.  The  mind  upon 
which  an  impression  is  once  made  is  like  a  sheet  of  paper  once 
written  over,  for  no  matter  how  careful  the  attempt  to  erase 
the  writing,  some  traces  remain.  So  with  the  mind;  no  mat- 
ter what  is  done,  the  impression  is  seldom  totally  eradicated. 

§  510.  Manner  of  questioning  jurors. — Courtesy  is  the  sov- 
ereign rule.  No  matter  how  much  may  be  implied  by  the 
question  asked  the  juror,  its  form  should  be  such  as  not  to 
give  offense,  and  the  manner  in  asking  it  be  such  as  to  invite 
confidence.  Possibly  there  may  be  cases  where,  after  the  first 
few  questions  have  been  asked,  the  manner  of  the  juror  may 
be  such  as  to  require  aggressive  and  decisive  treatment,  but 
these  are  rare  cases.  There  should  be  no  timidity,  yet  there 
need  be  no  rudeness;  for  courtesy  and  boldness  are  not  antag- 
onistic. When  there  is  necessity  for  searching  the  mind  of  a 
juror,  it  is  to  be  done  with  vigor,  but  not  in  anger  nor  under 
excitement.  The  juror  under  examination  may  be  excluded, 
but  his  fellows  will  remain,  and  they  are  quite  likely  to  sympa- 
thize with  the  one  challenged  if  he  has  been  rudely  handled. 
Frankness  is  a  virtue  seldom  displayed  to  better  advantage 
than  in  the  examination  of  jurors.  If  the  genuine  article  is 
not  at  hand,  better  its  imitation  than  that  it  should  appear  to 
be  entirely  wanting.  Where  a  juror  is  challenged  it  is  better 
to  openly  and  frankly  disclose  the  reason  for  excluding  him 
rather  than  to  conceal  it;  not,  indeed,  by  a  parade  of  it,  but 
quietly  and  indirectly.  The  disclosure  can  not,  as  a  rule,  be 
made  in  express  words,  but  the  questions  can  be  so  framed  as 
to  convey  to  the  minds  of  the  other  members  of  the  jury  the 
reason  for  the  challenge.  It  is,  of  course,  not  every  instance 
in  which  questions  will  be  asked,  for,  if  there  is  reason  to  be- 
lieve that  the  answers  will  not  disclose  some  plausible  cause 
for  challenging,  it  is  wise  to  ask  none,  but  to  exercise  the  right 
of  peremptory  challenge  promptly  and  boldly.     If  in  advance 
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of  the  trial  it  is  determined  to  peremptorily  challenge  a  juror, 
the  challenge  should  be  made  without  interrogating  him  at  all, 
unless  there  is  ground  for  believing  that  his  answers  will  do 
harm  to  the  adverse  party.  Where,  however,  the  challenge  is 
for  cause,  then,  as  is  sufficiently  obvious,  a  different  course 
must  be  pursued.  In  challenging,,  either  peremptorily  or  for 
cause,  the  advocate  should  himself  take  the  responsibility,  and 
not  make  it  appear  that  he  does  it  reluctantly  at  the  demand 
of  his  client.  The  just  course  is  for  the  advocate  to  make  it 
appear  that  he  it  is  that  deems  it  necessary  to  interpose  the 
challenge. 

§  511.  Purpose  of  examination. — Questions  are  not  to  be 
asked  witliout  a  purpose.  If  the  advocate  is  content  with  the 
jury,  it  is  better  to  announce  it  without  a  question  or  a  word 
of  comment.  The  less  distrust  manifested  as  to  the  capacity 
and  fairness  of  jurors  the  better.  It  is  the  safer  practice,  as  a, 
general  rule,  to  interrogate  jurors  as  if  the  examiner  had  no 
previous  knowledge  of  matters  affecting  their  competency.  It 
is  presumed  that  his  investigation  is  conducted  for  the  pur- 
pose of  eliciting  information  not  previously  .possessed,  and 
nothing  must  be  done  to  lead  the  jurors  not  under  examination 
to  suppose  that  the  examiner  is  already  in  full  possession  of 
the  information  his  questions  indicate  that  he  is  seeking.  No 
one,  much  less  a  juror  in  open  court  who  assumes  that  he  has 
been  called  into  the  box  because  of  his  fitness,  likes  to  be  an- 
noyed with  questions,  and  the  fewer  asked  the  better,  except 
where  many  are  demanded  by  the  peculiar  circumstances  of 
the  case.  A  question  is  very  apt  to  be  taken  as  a  suggestion 
of  the  suspicion  of  unfitness  or  incapacity,  and  the  fewer  and 
politer  the  questions  are  the  less  likelihood  is  there  of  giving 
offense;  nevertheless,  there  are  cases  where  many  questions 
must  be  asked.  Where  this  is  so,  it  should  appear  that  there 
is  a  candid  effort  to  obtain  information,  and  not  a  purpose  to 
annoy,  for  it  must  be  kept  in  mind  that  other  jurors  are  listen- 
ing. If  it  happens  that  a  question  has  wounded  a  juror's  self- 
esteem,  or  exposed  him  to  ridicule  or  censure,  he,  it  is  safe  to 
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presume,  will  be  affronted,  and  if  that  presumption  arises,  he 
must,  if  it  be  possible,  be  removed  from  the  panel.  A  keen 
eye  should  be  kept  upon  each  juror,  and  if  a  (jucstion  touches  a 
tender  place,  or  makes  him  wince,  a  challenge  must  be  made 
if  the  right  is  still  open.  The  nearer  the  right  of  peremptory 
challenge  is  exhausted  the  closer  must  be  the  scrutiny  and  the 
more  careful  the  questioning.  If  there  be  an  effort  to  evade, 
then  the  questions  should  be  pressed  home  to  obtain,  if  it  be 
possible,  a  reason  that  will  support  a  challenge  for  cause.  It 
is  folly  to  interrogate  for  the  mere  purpose  of  show.  If  there 
is  no  object  to  be  gained,  questions  are  worse  than  useless;  if 
there  is  an  object  to  be  attained,  the  questions  must  attain  it 
or  the  work  will  be  a  vain  one,  from  which  no  good  can  come, 
and  from  which  harm  may  result.  Mere  formal  general  ques- 
tions seldom  serve  any  useful  purpose;  but,  if  asked  at  all, 
they  should  be  asked  in  an  indifferent  manner,  and  as  if  no 
answer  impugning  the  capacity  or  fitness  of  any  juror  were 
anticipated.  It  is  not  often  that  it  is  safe  to  accept  the  panel 
without  an  examination  of  each  juror,  but  when  it  is,  accept- 
ance without  formal  or  general  questions  is  the  true  policy. 

§  512.  Objects  to  be  kept  in  view. — Two  great  objects  are  to 
be  kept  in  view  in  interrogating  jurors.  These  are,  to  obtain 
grounds  on  which  to  base  a  challenge  for  cause,  and  to  obtain 
information  upon  which  to  determine  whether  it  is  expedient 
to  interpose  a  peremptory  challenge.  What  constitutes  ground 
for  challenge  for  cause  is  a  purely  legal  c^uestion.  If  the  grounds 
are  fully  exhibited,  then  the  advocate  must  determine  whether 
he  wall  exercise  his  right.  He  is  not  bound  to  challenge  for 
cause  even  when  cause  is  disclosed.  It  is,  however,  generally 
better  to  challenge  in  such  cases,  for  this  reason:  if  the  advo- 
cate allows  one  whose  incompetency  is  disclosed  by  his  exam- 
ination to  remain  in  the  box,  his  fellows  are  very  likely  to  at- 
tribute it  to  some  sinister  motive.  No  general  rule  can  be  laid 
down  for  all  cases;  the  advocate's  sagacity  and  judgment  must 
determine  the  question  in  many  cases,  but  this  much  may  be 
safely  said:   if  there  is  doubt,  exercise  the  right. 
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§  513.  Peremptory  challenges— Right  to  be  carefully  exer- 
(.ige(j, — The  right  of  peremptory  challenge  is  one  that  requires 
careful  handling.  It  must  not  be  so  exercised  as  to  bring  a 
worse  man  into  the  box  than  the  one  sent  out  of  it.  The  right 
must  be  exercised  sparingly  when  the  challenges  are  limited  to 
a  small  number,  since  there  is  always  great  risk  in  picking  up 
jurors  from  the  by-standers.  In  more  cases  than  one  men  have 
been  brought  into  the  court-room  in  the  expectation  that  they 
might  be  called  into  the  jury-box.  When  there  is  reason  to 
suspect  this,  it  is  true  policy  to  question  closely  as  to  the  man's 
business,  how  his  time  is  occupied,  and  why  he  happened  in 
the  court-room.  In  such  a  case  great  tact  is  requisite,  and  the 
questions  must  be  adroitly  framed.  A  blunder  in  such  an  ex- 
igency would  work  a  deal  of  mischief.  It  would  be  a  fatal 
mistake  to  offend  a  man  thus  called  into  the  box  by  intimating, 
even  by  the  remotest  indirection,  that  he  was  in  the  court-room 
for  the  purpose  of  corruptly  securing  a  place  on  the  panel,  un- 
less it  is  very  certain  that  a  challenge  can  be  maintained. 

§  514.  Examination  to  discover  reason  for  peremptory  chal- 
]eilge. — The  mistake  is  often  made  of  interrogating  jurors  as  if 
the  only  result  to  be  attained  was  a  disclosure  that  should  make 
good  a  challenge  for  cause,  whereas,  an  important  purpose  of 
the  examination  is  to  assist  the  examiner  in  determining 
whether  it  is  expedient  to  interpose  a  peremptory  challenge.^ 
There  are  many  things  that  would  not  constitute  a  basis  for  a 
challenge  for  cause,  but  which  would  show  the  advisability  of 
exercising  the  right  of  peremptorily  challenging  a  juror.  The 
information  as  to  the  business,  habits,  residence  and  the  like 
of  the  juror  may  be  such  as  to  make  it  expedient  not  to  allow 
him  to  remain  on  the  panel,  and  yet  nothing  be  disclosed  in 
his  answers  on  which  to  base  a  challenge  for  cause.  Prejudice 
rules  the  minds  of  many  men,  and  will  carry  them  against 
truth  and  justice.  It  has  been  said  that  "divesting  one's  self 
of  prejudice  is  like  taking  off  the   skin,"  and  the  reluctance 

iPearcy  v.  Michigan,  etc.,  Co.,  Ill     170;  Donovan  v.  People,  139  111.412, 
Ind.  59;  Watson  v.  Whitney,  23  Cal.     S.  C.  28  N.  E.  R.  964. 
375;    State  v.   Godfrey,  Brayt.   (Vt.) 
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which  jurors  often  manifest  in  putting  aside  their  prejudices 
goes  far  to  prove  the  truth  of  this  saying.  The  influence  of 
prejudice  is  a  subtle  and  far-reaching  one,  and  it  requires  no 
little  care  to  prevent  it  from  operating  to  the  great  injury  of 
even  a  plain  and  just  cause.  Of  course,  it  may  be  so  strong  as 
to  supply  grounds  for  challenge  for  cause,  and  when  this  is  so 
the  way  is  clear;  but  it  is  the  prejudice  not  so  strong  as  to  sus- 
tain a  challenge  for  cause  that  makes  the  way  difficult  and 
dangerous. 

§  515.  Prejudice — Examination  with  reference  to  particular 
case. — There  are  many  tilings  which  will  influence  a  weak, 
bigoted  or  narrow-minded  man  that  would  not  affect  stronger 
and  better  men;  so  that  it  is  often  important  to  know  both  the 
man  and  his  prejudices.  The  character  of  the  case  has  much 
to  do  with  the  selection  of  a  jury,  and  in  every  instance  the 
examination  should  be  conducted  with  reference  to  the  case  at 
bar,  and  no  other,  since  the  prejudices  of  the  jurors  concerning 
the  particular  business  or  transaction  out  of  which  the  case 
arose  is  what  is  to  be  discovered.  If  the  case  is  one  appealing 
to  the  finer  feelings  of  humanity,  then  the  fewer  coarse  men  on 
the  jury  the  better  for  the  cause.  If  the  case  is  that  of  a  rich 
man  against  a  poor  one,  then  the  one  side  will  desire  poor  men, 
the  other  rich  men.  If  a  will  is  attacked  on  the  ground  that 
the  testator  was  enfeebled  by  age,  the  plaintiff  will  seek  young 
jurors,  the  defendant  old  ones.  If  the  business  is  one  against 
which  there  is  a  general  hostility,  then  the  best  that  can  be 
done  is  to  keep  off  the  bitter  men  and  secure  the  moderate  ones. 
If  a  dram-seller  is  a  party,  his  advocate  will  be  careful  not  to 
allow  a  prohibitionist  to  sit  as  a  juror. ^     But  enough  has  been 

'  "Look  sharply  after  your  jury  pan-  would  be  injuriously  affected  by  your 

el,"   says  Mr.   Warren.     "Otlierwise  success;  or  enjoy  rights  in  respect  of 

you  may  have,  as  one  of  your  judges,  property  situated  similarly  with  that 

one  whom  no  evidence,  no  arguments,  which  you  seek  to  affect  with  liability, 

would  persuade  to  give  your  client  a  One  of  the  present  chief  justices,  a 

verdict ;  one  who  may  be  his  personal  man  of  great  experience,  consummate 

enemy,  or  the  friend,  or  relation,  of  prudence,  and  singular  success  in  the 

your  opponent;  or  may  belong  to  some  conduct  of  causes,   when   at  the  bar 

trade,  profession,    or  calling,    which  gave  me  a  hint  of  this  kind  in  the  very 
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said  to  point  the  way,  and  that  is   all  that  our  present  work 
requires. 

§516.  Challenging  the  array.— Where  there  is  partiality, 
fraud,  or  any  fatal  irregularity  or  default  on  the  part  of  the 
officer  selecting  or  arraying  tlie  panel,  likely  to  injure  a  part};, 
he  may  challenge  the  array  or  entire  body  of  jurors  collectively.^ 
But  this  form  of  challenge  is  now  seldom  used.  Even  where 
it  is  sustained  the  same  panel  may  be  resummoned, ^  unless  it 
was  quashed  upon  the  ground  of  fraud. ^  It  may  also  be  with- 
drawn or  waived,  even  in  a  criminal  case.* 


first  cause  in  which  I  ever  held  a  brief 
with  him.  'Observe,'  said  he,  'what  I 
am  going  to  do,  and  you  do  the  same 
when  your  turn  comes,  I  am  going  to 
look  at  the  jury  panel,  that  I  may  get 
quietly  rid  of  some  obnoxious  jury- 
men. Here  our  opponent  is  a  publi- 
can, and  the  case  is  one  in  which  all 
publicans  are  likely  to  feel  a  strong 
bias  in  his  favor.  Now,  peradventure, 
there  is  a  publican  in  the  jury-box— 
but  perhaps  our  client  has  already 
seen  to  this.'  That  gentleman,  how- 
ever, on  being  asked,  acknowledged 
that  'he  had  not  thought  of  it;'  on 
which  my  leader,  in  a  whisper  to  the 
usher,  told  him  to  get  the  jury  panel 
from  the  officer;  and,  on  looking  over 
it,  sure  enough  !  there  were  tvjo  publi- 
cans quietly  ensconced  in  the  box,  hav- 
ing, doubtless,  had  a  hint  from  our 
opponent  to  be  in  attendance  when 
the  cause  was  called  on."  Warren's 
Duties  of  Attorneys,  192,  193. 

'  Munshower  v.  Patton,  10  Serg.  & 
Rawle,  334,  S.  C.  13  Am.  Dec.  678; 
Cowgill  V.  Wooden,  2  Blackf.  332; 
State  V.  Schumm,  47  Minn.  373,  S.  C. 
50  N.  W.  R.  362;  Cranmer  v.  Crawley, 
1  N.  J.  L.  43;  Woods  v.  Rowan,  5 
Johns.  (N.  Y.)  133;  People  ?;.  Tweed, 
50  How.  Pr.  (N.  Y.)  286;  Boyer  v. 
Teague,  106  N.  Car.  576,  S.  C.  19  Am. 
St.  R.  547;  Thomp.  &  M.  on  Juries, 


§  126,  et  seq.;  3  Bla.  Com.  363.  As  to 
what  is  not  sufficient  cause  for  chal- 
lenge to  the  array,  see  In  re  First 
Street,  58  Mich.  641,  S.  C.  26  N.  W. 
Rep.  159 ;  People  v.  Coffman,  59  Mich. 
573,  S.  C.  26  N.W.  Rep.  207  ;  People  v. 
Kiernan,  101  N.  Y.  618,  S.  C.  4  N.  E. 
Rep.  130;  Dolan  r.  People,  64  N.  Y. 
485;  Foust  r.  Commonwealth,  33  Pa. 
St.  338;  Commonwealth  v.  Walsh,  124 
Mass.  32;  State  v.  Petrie,  25  La.  Ann. 
386;  State  v.  Gut,  13  Minn.  341;  Car- 
ter r.  State,  56  Ga.  463;  Wilhelm  v. 
People,  72  111.  468;  Nealon  v.  People, 
39  111.  App.  481 ;  Dotson  r.  State,  62 
Ala.  141;  State??.  Taylor  (La.),  11  So. 
R.  132 ;  People  v.  Vincent,  95  Cal.  425, 
S.  C.  30  Pac.  R.  581 ;  Fulton  County  v. 
Amorous,  89  Ga.  614,  S.  C.  16  S.  E.  R. 
201.  The  fact  that  the  jurors  consti- 
tuting the  panel  were  present  in  the 
court-room  when  the  defendant  ap- 
plied for  a  continuance,  if  ground  for 
challenge  at  all,  is  ground  for  chal- 
lenge to  the  polls  and  not  to  the  array. 
Jones  V.  State,  90  Ga.  616,  S.  C.  16  S. 
E.  R.  380. 

2  State  V.  Degonia,  69  Mo.  485 ;  Cap- 
erton  v.  Nickel,  4  W.  Va.  173;  Smith 
V.  State,  4  Neb.  277 ;  State  v.  McCurry, 
63  N.  Car.  33 ;  Payne  v.  McLean,  1 
Upper  Can.  K.  B.  325. 

3  Kell  V.  Brillinger,  84  Pa.  St.  276. 
'"Pierson  v.  People,  79  N.  Y.  424,  S. 
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§  517.  Principal  yfi'ouiitis  of  elialleii<j:e  for  cause. — The  prin- 
cipal grounds  of  challenge  to  the  polls,  tliat  is,  to  any  of  the 
jurors  individually,  for  cause,  are:  Interest  of  the  juror,  luck 
of  statutory  qualifications,  relationship  to  one  of  the  parties, 
personal  hostility,  a  pending  lawsuit  between  the  juror  and  the 
party,  dependence  of  the  juror  on  one  of  the  parties,  and  the 
expression  of  a  positive  opinion  upon  the  merits  of  the  case.' 
As  will  be  noticed  in  examining  these  causes  for  challenging 
jurors  they  relate  to  their  qualifications,  and  this  mode  of  pro- 
cedure is  adopted  by  the  law  for  the  purpose  of  securing  a  fair 
and  impartial  trial.  All  incapable  persons,  such  as  idiots  or 
the  like,  may  also  be  challenged  for  cause, ^  and  a  juror  with 
defective  eyesight  has  likewise  been  held  incompetent.^  So,  in 
a  criminal  case,  the  fact  that  a  juror  was  also  a  member  of  the 
grand  jury  which  indicted  the  accused,  is  sufficient  ground 
upon  which  to  challenge  such  juror  for  cause. ^ 

§  518.  Disqualification  on  account  of  interest. — The  interest 
necessary  to  disqualify  need  not  always  be  a  pecuniary  one.^ 
An  interest  in  a  similar  suit  depending  on  the  result  of  the  suit 
in  which  the  juror  is  challenged  is  generally  sufficient  cause 
for  the  challenge.^  So,  one  who  has  made  a  wager  upon  the 
result  of  the  suit  is  disqualified  to  sit  as  a  juror  upon  the  trial.' 

C.  35  Am.  Rep.  524.     See,  also,  Weep-  73;    State  v.   Fleming,    11    Ind.  234; 

ing  Water,  etc.,  Co.  v.  Haideman,  35  Smull  r.  Jones,  6  Watts  &  S.  (Pa.)  122; 

Neb.   139,  S.  C.  52  N.  W.  Rep.  892;  Meeker  v.    Potter,    5   N.   J.    L.   586; 

Vaughn  v.  State,  88  Ga,  731,  S.  C.  16  Kundinger  r.  Saginaw,  59  Mich.  355. 

S.  E.  Rep.  64.  «  Courtwright  v.  Strickler,  37  Iowa, 

'  Fleming  v.  State,  11  Ind.  234,  236;  382;  McGuire  v.  State,  37  Miss.  369; 

1  Bishop's  Crira.  Pro.,  §  764,  etser/.;  Davis  r.  Allen,  11  Pick.  (Mass.)  466, 

Thomp.  &  M.  on  Juries,  §  170,  etseq.;  S.  C.   22   Am.  Dec.  386;    Gardner  v. 

Gilb.  Hist.  C.  P.  95;  Co.  Litt.  157,  a.  Lanning,   3   N.   J.   L.   231;    Lord    r, 

HTJlb.  Hist.  C.  P.  95.  Brown,   5   Denio  (N.  Y.),  345;    Tal- 

'Rhodes  v.  State,   128  Ind.  189,  S.  madger.  Northrop, 1  Root. (Conn. )454; 

C.  27  N.  E.  R.  866.  Flagg  i\  Worcester.  8  Cush.  (Mass.) 

*  2  Hawk.  P.  C.  Ch.  43,  §  27,  et  aeq.;  69.     Compare  Austin   v.  Cox,  60  Ga. 

Young  V.  Slaughterford,  11  Mod.  228;  520,  with  Phelps  v.  Hall,  2  Tyler  (Vt.), 

Cook's  Case,  13  How.  St.  Tr.  311,  339;  401. 

Com.w.  Hussey,13Mass.221.  See, also,  ^  Cluverius  v.  Com.,  81  Va.  787;  Es- 

Rogers  v.  Lamb,  3  Blackf.  (Ind.)  155.  sex  v.  ]McPherson,  64  111.  349;  Seaton 

*Cleage  i\  Hyden,  6  Heisk.  (Tenn.)  v.  Swem,  58  Iowa,  41. 
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Citizenship  in  a  town  or  city  which  is  a  party  to  the  action, 
and  interest  therein  as  a  tax-payer,  will  disqualify/  unless 
otherwise  provided  by  statute/^  But  it  has  been  held  that  in- 
habitants of  a  town  are  not  disqualified  from  sitting  as  jurors 
on  the  trial  of  a  person  accused  of  forging  and  uttering  dis- 
charges for  money  payable  from  the  treasury  of  the  town.^ 
Membership  in  a  private  corporation  which  is  a  party  to  the 
suit,  or  directly  interested  therein,  is  generally  sufficient  to  dis- 
qualify;* but  membership  in  a  church  ^  of  the  same  denomina- 
tion as  that  interested  in  the  suit,  or  in  a  mere  benevolent  so- 
ciety, such  as  the  Odd  Fellows  or  Masons,  is  not  of  itself  a  dis- 
qualification.*^ Mere  membership  in  an  association  formed  to 
prosecute  cattle  thieves  or  suppress  a  certain  kind  of  crime  has 


"Diveny  r.  Elmira,  51  N.  Y.  506; 
Goshen  v.  England,  119  Ind.  368,  S. 
C.  5  L.  R.  A.  253;  Hearn  v.  City  of 
Greensburgh,  51  Ind.  119;  Kendall  v. 
City  of  Albia,  73  Iowa,  243,  S.  C.  34 
N.  W.  R.  833;  Gibson  v.  Wyandotte, 
20  Kan.  156;  Fulweiler  v.  St.  Louis, 
61  Mo.  479;  Bailey  v.  Trumbull,  31 
Conn.  581;  Mayor  of  Columbus  v. 
Goetchius,  7  Ga.  139.  But  compare 
Middletown  v.  Ames,  7  Vt.  166 ;  Bas- 
sett  V.  Governor,  11  Ga.  207;  State  v. 
Wells,  46  Iowa,  662;  Doyal  v.  State, 
70  Ga.  134;  People  v.  Bennett,  37  N. 
Y.  117 ;  Omaha  v.  Olmstead,  5  Neb. 
446;  Kemper  v.  Louisville,  14  Bush. 
(Ky.)  87.  This  rule  has  even  been 
extended  to  a  case  in  which  a  county 
was  a  party.  Board  of  Com'rsv.  Loeb, 
68  Ind.  29.  But  for  practical  reasons 
this  seems  to  carry  the  doctrine  too 
far.     Proffatt  on  Jury  Tr.,  §  169. 

'See  Baltimore,  etc.,  R.  R.  Co.  v. 
Pittsburgh,  etc.,  R.  Co.,  17  W.Va.  812 ; 
Com.  V.  Ryan,  5  Mass.  90;  Com.  v. 
Reed,  1  Gray  (Mass.),  472;  Hildreth 
V.  City  of  Troy,  101  N.  Y.  234,  and 
compare  Boston  v.  Baldwin,  139  Mass. 
3i5. 

3  Com.  V.  Brown,  147  Mass.  585,  S. 


C.  9  Am.  St.  R.  736.  But  compare 
State  V.  Williams,  30  Me.  484;  Wood 
V.  Stoddard,  2  Johns.  (N.  Y.)  194. 

*  Fleeson  v.  Savage,  etc.,  Co.,  3  Nev. 
157;  Respublica  v.  Richards,  1  Yeates 
(Pa.),  480.  See  Peninsular  R.  R.  v. 
Howard,  20  Mich.  18;  Michigan,  etc., 
R.  R.  Co.  V.  Barnes,  40  Mich.  383; 
Page  V.  Contoocook,  etc.,  R.  R.  Co.,  21 
N.  H.  438.  But  the  fact  that  the  juror 
and  one  of  the  parties  are  members  of 
the  same  corporation,  or  that  the  juror 
is  a  member  of  a  similar  corporation 
will  not  necessarily  disqualify.  Brit- 
tain  V.  Allen,  2  Dev.  L.  (N.  Car.)  120; 
Miller  v.  Wildcat  Gravel  Road  Co^.,  52 
Ind.  51.  See,  also,  Williams  v.  Smith, 
6  Cow.  (N.  Y.)  166;  Billis  v.  State,  2 
McCord  (So.  Car.)  12. 

*  Barton  v.  Erickson,  14  Neb.  164, 
Compare  Cleage  v.  Hyden,  6  Heisk. 
(Tenn.)  73;  United  States  v.  Miles,  2 
Utah,  19,  S.  C.  103  U.  S.  304. 

«  Purple  B.Horton,  13  Wend.  (N.Y.) 
9,  S.  C.  27  Am.  Dec.  167;  Burdine  v. 
Grand  Lodge,  37  Ala.  478.  See,  also, 
Boldt  V.  State,  72  Wis.  7,  S.  C.  35  N. 
W.  Rep.  935,  S.  C.  38  N.  W.  R.  177. 
But  see  Brittain  v.  Allen,  2  Dev.  L. 
(N.  Car.)  120 
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been  held  insufficient  to  disqualify  a  juror  upon  the  trial  of  au 
indictment  for  such  crime. •  If,  however,  the  juror,  as  sucli 
member,  is  bound  to  contribute  to  the  expenses  of  the  prosecu- 
tion, and  especially  if  tliere  are  any  circumstances  indicating  a 
personal  hostility,  justice  would  seem  to  require  that  he  be  ex- 
cused.'^ Of  course,  one  party  can  not  challenge  a  juror  upon 
the  ground  that  he  has  an  interest  adverse  to  that  of  the  other 
party.  3 

§  519.  Lack  of  statutory  qualifieations. — The  principal  stat- 
utory qualitications  have  been  stated  elsewhere,*  and  they  need 
not  be  repeated  here.  It  is  sufficient  to  state  generally  that  the 
lack  of  any  one  of  them  is  a  good  cause  for  challenging  the 
juror.  It  is  important,  however,  to  distinguish  between  stat- 
utory provisions  prescribing  the  qualifications  of  jurors  and 
those  giving  a  mere  right  of  exemption  from  jury  service.  In 
addition  to  the  statutory  qualifications  already  referred  to,  it  is 
frequently  provided  that  prior  service  as  a  juror  within  a  cer- 
tain period  is  a  sufficient  ground  upon  which  to  challenge  the 
jury."''  But,  under  some  statutes,  prior  service  is  held  merely 
to  entitle  the  juror  to  exemption  from  further  service  and  does 
not  of  itself  render  him  subject  to  a  challenge  for  cause. '^ 

§  520.    Disqualification  because  of  relationship. — The  rela- 

'  Boyle  V.  People,  4  Colo.  176,  S.  C.  v.  Hoxsie,  15  R.  I.  1,  S.  C.  22  Atl.  R. 

34  Am.  R.  76;  State  r.  Flaek,  48  Kan.  1059;  Heacock  v.  State,13Tex.  App.97. 

146,  S.  C.  29  Pac.  R.  571 ;  State  r.  Wil-  ^  Conklin  v.  City  of  Keokuk,  73  la. 

son,  8  Iowa,  407;  Com.  r.  Thrasher,  343. 

11  Gray  (Mass.),  55;    Musick  v.  Peo-  *  Ante,  §  508. 

pie,  40  111.  268;   Peoples.  Graham,  21  MVisemanr.  Bruns,36Neb.  467,  S.C. 

Cal.  261;    United  States  v.  Borger,  7  54  N.  W.  R.  858;    Barker  /-.  Hine,  54 

Fed.  R.  193;  Heacock  v.  State,  13  Tex.  Ind.  542;  Goshen  v.  England,  119  Ind. 

App.  97;  Parker  v.  State,  34  Ga.  262.  368,  S.  C.  5  L.  R.  A.  253;  Kassebaum 

See,  also,  Scott  v.  Chope,  33  Neb.  41,  r.  State,  44  Ind.  408 ;  Williams  r. Grand 

S.  C.  49  N.  W.  R.  940.  Rapids,53  Mich.  271 ;  Brooks  r.  Bruyn. 

*  Com.  V.  Livermore,4Gray  (Mass.),  35  111.  392.     So,  if  the  juror  has  acted 

18;  Com.  v.  Moore,  143  Mass.  136,  S.  as  such  upon  a  former  trial  of  the  same 

C.  58  Am.  Rep.  128;  People  v.  Reyes,  cause.    Dunn  t'.  State,  7  Tex.  App.  600; 

5  Cal.  347 ;  Jackson  v.  Sandman,  18  N.  State  r.  Sheeley,  15  Iowa,  404 ;  Argent 

Y.  Supp.  894.     See,  also,  Pierson  v.  v.  Barrel  1,  2  Salk.  648. 

State,  11  Ind.  341.     But  compare  State  «  Blount  r.   State,  30  Fla.  287,  S.  C. 
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tioDship  of  a  juror  to  one  of  the  parties,  either  by  consanguin- 
ity or  affinity,  disqualified  him  at  common  law,  and  it  may  do 
so  yet  in  most,  if  not  all,  of  the  States.^  Blackstone  gives  the 
rule  as  extending  to  all  degrees  within  the  ninth, ^  but  the  de- 
gree of  relationship  which  will  disqualify  is  now  fixed  by  stat- 
ute in  most  jurisdictions.^  Relationship  to  a  party  beneficially 
interested  in  the  action  may  also  disqualify  the  juror''  in  the 
same  manner  as  relationship  to  a  party  of  record,  and  relation- 
ship of  a  juror  to  an  attorney  whose  fees  depend  upon  the  result 
of  the  action  has  also  been  held  sufficient  to  disqualify,^  but  as 
a  general  rule  relationship  to  an  attorney  will  not  disqualify  a 
juror. ^ 

§  521 .   Disqiialification  because  of  personal  hostility  or  bias. 

— Personal  hostility,  even  though  it  be  general  and  without 
reference  to  the  matter  in  controversy,  may  be  sufficient  to 
render  a  person  incompetent  to  sit  as  a  juror. '^  But  this  must 
be  towards  one  of  the  parties,  or,  at  least,  against  some  one 
beneficially  interested  in  the  action.     Prejudice  against  a  third 

11  So.  R.  547;  Walker  v.  Collins,  50     Georgia  R.  R.  r.  Hart,  60  Ga.  550; 

Young  V.  Marine  Ins.  Co.,  1  Cranch 
C.  C.  452.  See,  also,  Carew  v.  How- 
ard, 1  Root  (Conn.),  323;  Dumas  v. 
State,  62  Ga.  58;  Houston,  etc.,  R.  R. 
Co.  V.  Terrell,  69  Texas,  650;  State  v. 
Baldwin,  80  N.  Car.  390;  State  v.  An- 
thony, 7  Ired.  L.  (N.  Car.)  234.  Com- 
pare   Fulton  v.  Cummings,   132  Ind. 


Fed.  R.  737. 

'  Hudspeth  v.  Herston,  64  Ind.  133 
Dearmond  v.  Dearmond,  10  Ind.  191 
Cain  V.  Ingham,  7  Cow.  (N.  Y.)  478 
Morrison  v.  McKinnon,  12  Fla.  552 
State  V.  Walton,  74  Mo.  270;  Rust  v 
Shackleford,  47  Ga.  538;  Moody  v 
Griffin,  65  Ga.  304;  People  v.  Clark 
62  Hun  (N.Y.),84;  Hardy  v.  Sprowle,  453,  S.  C.  30  N.  E.  R.  949. 
32  Me.  310,  and  note;  Jacques  v.  Com.,  *  Melson  r.  Dickson,  63  Ga.  682,  S. 
lOGratt.  (Va.)690;  Wireback  v.  First    C.  36  Am.  R.  128.     See,  also,   Bailey 


Nat.  Bank  of  Easton,  97  Pa.  St.  543. 
Compare  Todd  v.  Gray,  16  So.  Car. 
635;    Bigelow  v.  Sprague,  140  Mass. 


V.  Trumbull,  31  Conn.  581,583. 

6  Funk  V.  Ely,  45  Pa.  St.  444;  State 
V.  Jones,  64  Mo.  391 ;  Wood  v.  Wood, 


425 ;  Johnson  v.  Richardson,  52  Texas,     52  N.  H .  422. 


481  ;•  Rank  v.  Shewey,  4  Watts  (Pa.), 
218;  Burns  v.  State,  89  Ga.  527,  S.  C. 
15  S.  E.  R.  748. 
^3  Bla.Comm.,  363;  Tidd'sPr.,  853. 


'  Freeman  v.  People,  4  Denio  (N.  Y.) , 
9,  S.  C.  47  Am.  Dec.  216;  Brittain  v. 
Allen,  2  Dev.  120;  McLarens.  Bird- 
song,   24  Ga.  265;    Winnesheik   Ins. 


'See  note  to  Com.  v.  Brown,  9  Am.  Co.  v.  Schueller,  60  111.  465;  State  v. 

St.  R.  7.53.  Wheeler,  108  Mo.  658,  S.  C.  18  S.  W. 

*  Quinebaug  Bank   v.    Leavens,    20  R.  924. 
Conn.    87,    S.  C.   50   Am.    Dec.    272; 
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person,^  or  against  an  attorney^  will  n(jt,  as  a  rule  at  least,  dis- 
qualify the  juror.  Nor  will  bias  or  prejudice  against  the  busi- 
ness in  which  a  party  is  engaged,-*  or  against  the  class  of  cases 
or  defenses  which  the  juror  is  called  to  try,*  or  against  crime 
goncrally,'*  necessarily  disqualify  him,  provided  he  can  lay  aside 
his  prejudice  or  bias  and  give  the  parties  a  fair  and  impartial 
trial  according  to  the  law  and  the  evidence,  uninfluenced  by 
any  bias  or  prejudice  in  the  particular  case.  Conscientious 
scruples  against  capital  punishment  or  convicting  on  circum- 
stantial evidence,  however,  are  generally  held  to  disqualify,*^ 
although  some  of  the  courts  have  held  that  the  juror  is  not 
incompetent  in  such  a  case  if  he  is  confident  that  he  can  act 
fairly  and  impartially  and  render  a  verdict  according  to  the 
law  and  the  evidence  notwithstanding  such  scruples.'  In  all 
these  cases  a  great  deal  must,  of  necessity,  be  left  to  the  discre- 
tion of  the  trial  court,  but  if  the  prejudice  or  bias  is  positive 
and  fixed  so  that  the  juror  can  not  render  a  fair  and  impartial 


'  Strawn  v.  Cogswell,  28  111.  457. 

2  Hutchinson  v.  State,  19  Neb.  262; 
Coleman's  Case,  2  City  H.  Rec.  89. 

3  Elliott  V.  State,  73  Ind.  10;  Shields 
V.  State,  95  Ind.  299;  State  v.  Nelson, 
58  la.  208 ;  Williams  v.  State,  3  Ga.  453 ; 
United  States  v.  Noelke,  17  Blatchf. 
554;  Albrecht  v.  Walker,  73  111.69; 
Maretzek  v.  Cauldwell,  2  Abb.  Pr.  N. 
S.  (N.  Y.)  407;  De  Puy  v.  Quinn,  61 
Ifun,  237,  S.  C.  16  N.  Y.  Supp.  708; 
Fortune  v.  Trainor,  19  N.  Y.  Supp. 
,598.  Compare  Brockwayt'.  Patterson, 
72  Mich.  122,  S.  C.  1  L.R.  A.  708. 

♦  State  V.  Welsor  (Mo.),  21  S.  W.  R. 
143 ;  People  v.  McGonegal,  136  N.  Y. 
62,  S.  C.  32  N.  E.  Rep.  616;  Com.  v. 
Poisson,  157  Mass.  510,  S.  C.  32  N.  E. 
U.  906;  Spies  r.  People,  122  111.  1,  S. 
C.  3  Am.  St.  R.  320 ;  McCarthy  r.  Cass 
Ave.,  etc.,  Co.,  92  Mo.  536;  Young  v. 
Bridges,  34  La.  Ann.  333;  Hall  v. 
Com.,  22  W.  N.  C.  25,  S.  C.  12  Atl.  R. 
163;  People  v.  Carpenter,  102  N.  Y. 
238;  Butler  v.  State,  97  Ind.  378. 
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^  Winnesheik  Ins.  Co.  v.  Schueller, 
60  111.  465;  Spies  v.  People,  122  111.  1, 
S.  C.  3  Am.  St.  R.  320;  Davis  i-.  Hun- 
ter, 7  Ala.  135;  State  v.  Burns,  85  Mo. 
47;  Williams  v.  State,  3  Ga.  453. 

«  Logan  V.  United  States,  144  U.  S. 
263,  S.  C.  12  Sup.  Ct.  R.  617;  O'Brien 
V.  People,  36  N.  Y.  276 ;  State  v.  James 
(So.  Car.),  12  S.  E.  R.  657;  Griffin  v. 
State  (Ala.),  8  So.  R. 670;  Fahnestock 
V.  State,  23  Ind.  231 ;  State  v.  Ward, 
39  Vt.  225;  Jones  v.  State,  57  Miss. 
684;  People  v.  Stewart,  7  Cal.  140; 
Hyde  v.  State,  16  Texas,  445 ;  St.  Louis 
V.  State,  8  Neb.  405 ;  Pierce  v.  State,  13 
N.  II.  536,  556;  Hayward  v.  Calhoun, 
2  Ohio  St.  164;  State  v.  Hing,  16  Nev. 
307;  State  v.  Pritchard,  15  Nev.  74; 
State  r.  Leabo,  89  Mo.  247;  People  v. 
Fanshawe,  137  N.  Y.  68,  S.  C.  32  N. 
E.  R. 1102. 

'Williams  v.  State,  32  Miss.  389; 
Stratton  v.  People,  5  Col.  276;  People 
V.  Wilson,  3  Park.  Cr.  (N.  Y.)  199; 
State  V.  Shields,  33  La.  Ann.  991. 
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verdict  according  to  the  law  and  the  evidence  it  is  error  not  to 
excuse  him  when  properly  challenged,^  at  least  where  the  chal- 
lenging party's  peremptory  challenges  have  been  exhausted. 

§  522 .  Disqualification  because  of  pending  lawsuit. — Human 
nature  is  such  that,  where  an  action  is  pending  between  two 
parties,  there  is  not  likely  to  be  the  best  of  feeling  between 
them,  nor  the  impartiality  and  freedom  from  bias  or  prejudice 
requisite  to  permit  one  of  them  to  become  a  juror  on  the  trial 
of  an  action  to  which  the  other  is  a  party;  and  this  was  ground 
for  a  challenge  for  cause,  at  common  law.^  The  case  may,  how- 
ever, be  of  such  a  character,  or  the  juror  and  the  party  may 
occupy  such  friendly  relations  to  each  other,  notwithstanding 
the  suit,  that  the  mere  fact  that  such  a  suit  is  pending  will  not 
of  itself  be  sufficient  to  render  the  juror  incompetent. 

§  523.    Disqualification  because  of  dependence  on  party. — 

A  juror,  instead  of  being  hostile,  or  having  any  ill-feeling  to- 
ward either  party,  may  simply  be  dependent  upon,  or  subject 
to  the  control  of  one  of  the  parties,  but  this  is  sufficient  ground 
for  challenge  by  the  other  party  without  showing  any  actual 
bias.'"^     Thus,  an  employe  of  a  party  is  usually  incompetent.* 

'  Robinson  v.  Randall,  82  111.  521;  v.  Wheeler  (Mich.),  55  N.  W.  R.  371; 

Withers  v.  State,  30  Tex.  App.  383,  S.  Stoots?;.  State,  108  Ind.  415. 

C.  17  S.  W.  R.  936;  Butler  v.  State,  97  ^  1  Chit.  Crim.  Law,  542;  Co.  Litt., 

Ind.  378;  People  v.  Carpenter,  102  N.  157. 

Y.  238;  Anson  v.  Dwight,  18  la.  241.  M  Chit.  Crim.  Law,  541. 
See,  also.  Com.  v.  Webster,  5  Cush.  *  Central  R.  R.  Co.  v.  Mitchell,  63 
(Mass.)  295,  298;  Montague  t\  Com.,  Ga.  173;  Hubbard  v.  Rutledge,  57 
10  Gratt.  (Va.)  767 ;  Walter  v.  People,  Miss.  7  ;  Hill  v.  Corcoran,  15  Colo.  270, 
32  N.Y.  147 ;  Mina  Queen  v.  Hepburn,  S.  C.  25  Pac.  R.  171 ;  Gunter  v.  Gran- 
2  Cranch  C.  C.  3;  Chicago,  etc.,  R.  itville,  etc.,  Co.,  18S.  Car.  263;  Louis- 
R.  Co.  v.-  Adler,  56  111.  344.  But  see  ville,  etc.,  R.  R.  Co.  v.  Mask,  64  Miss. 
Chicago,  etc.,  R.  R.  Co.  v.  Fisher,  141  738;  State  v.  Coella,  3  Wash.  99,  S. 
111.  614,  S.  C.  31  N.E.  R.  406.  Omaha  C.  28  Pac.  Rep.  28;  Stumm  v.  Hum- 
V.  Cane,  15  Neb.  657;  Mason  v.  State,  mell,  39  la.  478  (partner)  ;  Block  v. 
15  Texas  App.  534;  Pike  Co.  v.  The  State,  100  Ind.  357.  Compare  Fred- 
Griffin,  etc.,  Co.,  15  Ga.  39;  Lawlor  i;.  erickton  Boom  Co.  r.  McPherson,  2 
Linforth,  72  Cal.  205;  People  v.  Mc-  Hann.  8;  East  Line  R.  R.  Co.  v. 
Gonegal,  136  N.  Y.  62,  S.  C.  32  N.  E.  Brinker,  68  Texas,  500  (former  em- 
Rep.  616;  People  v.  Larubia,  69  Hun,  ploye). 
197,  S.  C.  23  N.  Y.  Supp.  579;  People 
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So  is  a  tenant.^  And  a  juror  who  receives  favors  from  one  of 
the  parties,  and  still  expects  them,  in  a  business  way,  may  be 
incompetent,-  although  not  actually  in  his  employ.^  But  the 
mere  fact  that  the  juror  is  an  acquaintance  of  the  attorney 
of  one  of  the  parties  and  has  his  office  in  the  same  room  with 
him,'^  or  that  he  is  a  debtor  of  one  of  the  parties  to  a  civil  ac- 
tion,-* is  not  good  cause  for  a  challenge  by  the  other  party. 

§  524.  Disqualification  on  account  of  opinion. — As  to  what 
kind  of  an  opinion  formed  or  expressed  by  a  juror  concerning 
the  merits  of  the  cause  or  the  guilt  of  an  accused  will  disqual- 
ify him,  there  is  considerable  conflict  in  the  authorities.  Mr. 
Bisho})  says:  "If,  therefore,  to  repeat  the  words  of  Hawkins, 
the  juror  'hath  declared  his  opinion  beforehand  that  the  party 
is  guilty,  or  will  be  hanged,  or  the  like,'  he  is,  according  to 
the  doctrine  accepted  nearly  everywhere  in  the  United  States, 
and  probably  in  every  other  locality  where  the  common  law 
prevails,  incompetent."^  He  also  states  that  "it  is  vain  for  a 
man  to  say,  or  even  believe,  that  he  can  judge  impartially  of 
a  niattei'  which  he  has  already  determined.  *  *  *  It  is 
immaterial,  therefore,  whether  the  belief  which  comes  not  ac- 
cording to  law  is  derived  from  rumor,  or  from  listening  to 
statements  of  a  more  reliable  sort."^  This  seems,  in  theory, 
both  plau.sil)le  and  reasonable,  but  it  is  believed  that  the 
weight  of  authority  is  now  to  the  effect  that  if  the  juror  testi- 
fies, to  the  satisfaction  of  the  court,  that  he  believes  his  pre- 
viously formed  opinion  will  have  no  effect,  but  will  yield  to 
the  evidence,  and  that  he  can  render  an  impartial  verdict  ac- 
cording to  the  law  and  evidence,  he  may  be  allowed  to  serve.'' 

'  Hathaway  v.  Helmer,  25  Barb.  (N.  *  Thompson  v.  Douglass,  35  W.  Va. 

Y.)  29;  Pifher  v.  Lodge,  16  Serg.  &  R.  337,  S.  C.  13  S.  E.  R.  1015.     Compare 

(Pa.)  214.  Compare  Brown  1'. Wheeler,  Bradshaw  v.  Hubbard,  1  Gilm.  (111.) 

18  Conn.  199;    Marsh  r.  Coppock,  9  390. 

Car.  &  P.  480;    Patterson  r.  State,  48  M  Bish.  Crim.  Pro.,  §771,  citing  a 

N.  J.  L.  381.  number  of  authorities  by  States. 

"Omaha,    etc.,  R.  R.    Co.  v.   Cook  «1  Bish.  Crim.  Pro.,  §  772. 

(Neb.),  55  N.  W.  R.  943.  '  Guetig  v.  State,  GG  Ind.  94,  S.  C.  32 

»  State  V.  Taylor,  5  Ind.  App.  29,  S.  Am.  R.  99;  Bales  r.  State,  (53  Ala.  30; 

C.  31  N.  E.  R.  543.     See,  also,  Regina  Reynolds  v.  United  States,  98  U.  S. 

V.  Geach,  9  Car.  &  P.  499.  145 ;  Doll  v.  State,  45  Ohio  St.  445,  S. 
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Thus,  opinions  founded  upon  mere  newspaper  accounts  or 
rumors  will  not  disqualify  if  the  juror  believes  he  can  try  the 
case  impartially  and  render  a  just  verdict  according  to  the 
law  and  the  evidence.^     It  is    provided  by  statute  in  many 


C.  15  N.  E.  R.  293 ;  Steagald  v.  State, 
22  Texas  App.  464,  S.  C.  3  S.  W.  Rep. 
771 ;  Thomps.  &  M.  on  Juries,  §  207, 
et  seq.  See,  also,  the  leading  case 
of  Smith  V.  Eames,  3  Scam.  76,  S.  C. 
36  Am.  Dec.  515,  and  note,  where 
many  authorities  are  cited  and  re- 
viewed, holding  that  an  opinion,  to 
disquahfy,  must  be  positive  and  fixed, 
and  not  merely  hypothetical.  See, 
also,  the  following  recent  cases  to  the 
same  effect:  English  v.  State,  31  Fla. 
340,  S.  C.  12  So.  Rep.  689;  People  v. 
McGonegal,  136  N.  Y.  62,  S.  C.  32  N. 
E.  R.  616 ;  State  v.  Covington,  45  La. 
Ann.  — ,  S.  C.  13  So.  R.  266 ;  Haugen  v. 
Chicago,  etc.,  R.  R.  Co.  (S.  Dak.),  53 
N.  W.  Rep.  769;  Spangler  v.  Kite,  47 
Mo.  App.  230;  Hammil  v.  State,  90 
Ala.  577 ;  O'Mara  v.  Commonwealth, 
75  Pa.  St.  424 ;  State  v.  Kingsbury,  58 
Me.  238 ;  Howell  v.  State,  4  Ind.  App. 
148,  S.  C.  30  N.  E.  R.  714;  Moschell 
V.  State,  54  N.  J.  L.  390,  S.  C.  22  Atl. 
Rep.  50,  S.  C.  13  Crim.  L.  Mag.  742; 
State  I'.  Summers,  36  S.  Car.  479,  S.  C. 
15  S.  E.  R.  369;  Suit  v.  State,  30  Tex. 
App.  319,  S.  C.  17  S.  W.  R.  458;  Lyles 
V.  Commonwealth,  88  Va.  396,  S.  C.  13 
S.  E.  R.  802.  Compare  State  v.  Coella, 
3  Wash.  99,  S.  C.  28  Pac.  R.  28  (un- 
der a  statute) ;  Vance  v.  State  (Ark.), 
19  S.  W.  Rep.  1066;  Halsted  v.  Man- 
hattan, etc.,  R'y  Co.,  58  N.  Y.  Super. 
Ct.  270;  Young  v.  Johnson,  123  N.  Y. 
226;  State  v.  Beatty,  45  Kan.  492,  S. 
C.  25  Pac.  R.  899;  Owens  v.  State,  32 
Neb.  167,  S.  C.  49  N.  W.  Rep.  226; 
Woods  V.  State,  134  Ind.  35,  S.  C.  33 
N.  E.  Rep.  901  (statute) ;  Logan  v. 
State,  50  Miss.  269;    Polk  v.  State,  45 


Ark.  165.      See,  also,  note  to  Smith  v. 
Eames,  36  Am.  Dec.  515,  528. 

1  Butler  V.  State,  97  Ind.  378;  Clem 
V.  State,  42  Ind.  420,  S.  C.  13  Am.  R. 
369;  Reed  v.  State,  31  Texas  Crim. 
App.  35,  S.  C.  22  S.  W.  Rep.  22;  Scott 
V.  Chope,  33  Neb.  41,  S.  C.  49  N. 
W.  Rep.  940;  Commonwealth  v.  Mc- 
Millan, 144  Pa.  St.  610,  S.  C.  22  Atl. 
R.  1029 ;  Hall  v.  Commonwealth  (Va.), 
15  S.  E.  R.  517 ;  State  v.  Caulfleld,  23 
La.  Ann.  148;  Ulrich  v.  People,  39 
Mich.  245;  People  v.  Gage,  62  Mich. 
271,  S.  C.  28  N.  W.  R.  835;  State  v. 
Hoyt,  47  Conn.  518;  Cradle  v.  Hoff- 
man, 105  111.  147;  State  v.  Davis,  29 
Mo.  391;  Balbo  v.  People,  19  Hun 
(N.Y.) ,  424 ;  People  v.  Wah  Lee  Mon, 
59  Hun  (N.  Y.),  626;  People  v.  Mc- 
Cauley,  1  Cal.  379;  State  v.  Collins,  70 
N.  Car.  241,  S.C.  16  Am.  R.  771 ;  Major 
V.  State,  4  Sneed  (Tenn.) ,  597 ;  Cooper 
V.  State,  16  Ohio  St.  328;  State  v. 
James  (S.  Car.),  12  S.  E.  R.  657;  Rose 
V.  State,  2  Wash.  310,  S.  C.  26  Pac.  R. 
264 ;  Garlitz  v.  State,  71  Md.  293,  S.  C. 
4  L.  R.  A.  601.  Compare  State  v.  Clark, 
42  Vt.  629 ;  McHugh  v.  State,  38  Ohio 
St.  153;  Coughlin  v.  People,  144  111. 
140,  S.  C.  19  L.  R.  A.  57;  State  v. 
Beatty,  45  Kan.  492,  S.  C.  25  Pac. 
R.  899.  The  presumption,  where  the 
opinion  has  no  other  foundation,  is 
that  it  is  merely  hypothetical,  and  not 
fixed  or  positive.  Jackson  v.  Com- 
monwealth, 23  Gratt.  (Va.),  919; 
Clore's  Case,  8  Gratt.  606;  State  v. 
Ellington,  7  Ired.  (N.  Car.)  61.  But 
see  Meyer  r.  State,  19  Ark.  156;  Boon 
V.  State,  1  Ga.  631. 
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States  that  such  opinions  shall  not  render  the  juror  incompe- 
tent,^ and  such  statutes  have  been  held  constitutional.^  So, 
as  a  general  rule,  opinions  upon  collateral  or  merely  incidental 
matters,  not  likely  to  influence  the  verdict,  will  not  disqualify;  '^ 
but  it  has  been  held  that  an  opinion  or  a  belief  that  the  de- 
fendant has  already  been  sufficiently  punished  by  a  criminal 
prosecution  will  render  the  juror  incompetent  to  sit  upon  the 
trial  of  a  civil  action  for  the  same  wrong. ^ 

§  525.  Trying:  grounds  of  cliallenge. — At  common  law  chal- 
lenges to  the  array  and  challenges  to  the  polls  for  principal 
cause  were  usually  tried  by  the  court,  while  challenges  for  favor 
were  generally  determined  by  triers  appointed  for  that  purpose. 
In  several  of  the  States  triers  are  still  appointed  in  some  cases, 
but  in  most  jurisdictions  challenges  of  all  kinds  are  now  tried 
by  the  court.  Even  where  triers  may  be  demanded,  the  fail- 
ure to  make  such  a  demand  and  the  submission  of  the  evidence 
to  the  court  as  a  trier  without  objection,  will  operate  as  a  waiver 


'State  V.  Sheerin,  12  Mont.  539,  S. 
C.  31  Pac.  R.  543;  Ashtou  r.  t^tate,  31 
Texas  Crim.  App.  482,  S.  C.  21  S.  W. 
Rep.  47 ;  State  v.  Williamson,  106  Mo. 
162,  S.  C.  17  S.  W.  Rep.  172;  Collins 
V.  Burns,  16  Colo.  7,  S.  C.  26  Pac.  R. 
145;  Thomas  v.  People,  67  N.  Y.  218; 
People  V.  Crowley,  102  N.  Y.  234,  S. 
C.  6N.  E.  R.  384  ;  Stephens  v.  People, 
38  Mich.  739;  People  v.  Martell,  138 
N.Y.  595,  S.  C.  33  N.  E.  R.  838 ;  Plum- 
mer  v.  People,  74  111.  361 ;  12  Am.  & 
Eng.  Encyc.  of  Law,  354. 

« Stokes  V.  People,  53  N.  Y.  164; 
Jones  V.  People,  2  Colo.  351 ;  Spies  v. 
People,  122  111.  1 ;  Coughlin  v.  People, 
144  111.  140,  S.  C.  33  N.  E.  R.  1,  S.  C. 
19  L.  R.  A.  57;  Spies  v.  Illinois,  123 
U.  S.  131 ;  People  v.  Ah  Lee  Doon,  97 
Cal.  171,  S.  C.  31  Pac.  Rep.  933;  Stout 
V.  State,  90  Ind.  1.  Compare  Eason  v. 
State,  6  Baxt.  466. 

8  Hughes  V.  City  of  Cairo,  92  111.  339 ; 
Cargen  v.  People,  39  Mich.  549;  Judd 


V.  Claremont  (N.  H.),  23  Atl.  R.  427; 
Ogle  V.  State,  .S3  Miss.  383 ;  Patterson 
V.  State,  48  N.  J.  L.  381 ;  Lowenberg 
V.  People,  27  N.Y.  336 ;  Commonwealth 
V.  Buzzell,  16  Pick.  (Mass.)  153;  Wes- 
ton V.  Commonwealth,  111  Pa.  St.  251, 
S.  C.  2  Atl.  Rep.  191;  Plow  Co.  v. 
Deusch,  16  Neb.  384;  Morgan  v.  Stev- 
enson, 6  Ind.  169.  See,  ante,  §  521. 
But,  compare  Brockway  v.  Patterson, 
72  Mich.  122,  S.  C.  1  L.R.  A.  708. 

*  Asbury  Life  Ins.  Co.  v.  Warren,  66 
Me.  523,  "S.  C.  22  Am.  R.  590.  And 
one  who  has  been  a  juror  upon  the 
trial  of  one  defendant  is  disqualified 
to  sit  as  a  juror  upon  the  trial  of  a 
co-defendant.  Arnold  r.  State,  9  Tex. 
App.  435 ;  Morton  v.  State,  1  Kan.  468. 
See,  also,  Stephens  v.  State,  53  N.  J.  L. 
245,  S.C.21  Atl.  R.  1038;  State  v.  James 
(S.  Car.),  12  S.  E.  R.  657;  Hester  v. 
Chambers,  Judge,  84  Mich.  562,  S.  C. 
48  N.  W.  R.  162. 
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of  the  right. ^  In  such  a  case  the  decision  of  the  tribunal — 
whether  triers  or  judge — to  which  the  question  is  submitted  is 
conclusive  as  to  tlie  facts. ^  Wliile  the  usual  manner  of  deter- 
mining the  competency  of  a  juror  is  by  examining  him  upon 
his  voir  dire,  yet  this  is  not  the  only  mode  of  proceeding,  for 
other  evidence  may  also  be  given  to  prove  the  ground  of  chal- 
lenge.^ 

§  526.  Examination  of  Juror  on  voir  dire. — In  order  to  dis- 
cover whether  there  are  proper  grounds  to  challenge  for  cause, 
each  party  is  entitled,  at  the  proper  time,  to  examine  or  inter- 
rogate every  juror,  under  oath,  as  to  his  impartiality  and  quali- 
fications as  a  juror.*  The  extent  of  the  examination  is  a  mat- 
ter largely  within  the  discretion  of  the  court.  The  questions 
should  be  pertinent,^  fair  and  honest,  and  not  such  as  tend  to 
disgrace  or  degrade  the  juror. ^'  But  they  may  be  asked  re- 
specting facts  not  directly  disqualifying,  if,  with  others,  they 


'  People  V.  Mather,  4  Wend.  (N.Y.) 
229,  S.  C.  21  Am.  Dec.  122;  O'Brien 
V.  People,  3  Abb.  Pr.  N.  S.  368,  S.  C. 
36  X.  Y.  276;  Ex  parte  Vermilyea,  6 
Cow.  (N.  Y.)  555.  See,  also.  People 
V.  Doe,  1  Mich.  451. 

*  Stout  V.  People,  4  Park.  Cr.  (N.Y.) 
132;  People  v.  Dewick,  2  Park.  Cr. 
(X.  Y.)  230;  State  v.  Ellington,  7 
Ired.  L.  (N.  Car.)  61;  Schoeffler  v. 
State,  3  Wis.  823 ;  People  v.  Bodine,  1 
Denio  (N.  Y.),  281,309;  Sanchez  v. 
People,  22  N.  Y.  147  ;  Stewart  v.  State, 
13  Ark.  720;  United  States  v.  Mc- 
Henry,  6  Blatchf.  (TJ.  S.)  503;  States. 
Ihrig,  106  Mo.  267,  S.  C.  17  S.W.R.  300 ; 
Union  Gold,  etc.,  Co.  v.  Rocky  Moun- 
tain, etc.,  Bank,  2  Colo.  565;  State  v. 
<lreen,  95  N.  Car.  611 ;  Patterson  v. 
State,  48  N.  J.  L.  381;  Pickens  v. 
Hobbs,  42  Ind.  270 ;  Lockhart  v.  State, 
92  Ind.  452. 

'  Burt  V.  Panjand,  99  U.  S.  180,  181 ; 
People  V.  Mathers,  4  Wend.  (N.  Y.) 
229,  S.  C.  21  Am.  Dec.  122.  See,  also, 
Ellis  V.  State,  25  Fla.  702,  S.  C.  6  So. 


R.  768;  Hodge  v.  State,  26  Fla.  11,  S. 
C.  7  So.  R.  593. 

*  Watson  V.  Whitney,  23  Cal.  375; 
Pearcy  v.  Michigan,  etc.,  Co.,  Ill  Ind. 
59,  S.  C.  60  Am.  R.  673;  WiUiams  r. 
State,  60  Ga.  367 ;  1  Chit.  Cr.  L.  547 ; 
1  Bish.  Crim.  Pro.,  §  795.  In  some 
States  the  challenge  must  precede  the 
examination.  See,  generally,  Melson 
V.  Dickson,  63  Ga.  682,  S.  C.  36  Am. 
R.  128 ;  Bradbury  v.  Cony,  62  Me.  223, 
S.  C.  16  Am.  R.  449;  Ensign  v.  Har- 
ney, 15  Neb.  330,  S.  C.  48  Am.  R.  344; 
Diveny  v.  City  of  Elmira,  51  N.Y.  506. 

^  State  V.  Coleman,  8  S.  Car.  237; 
Stagner  r.  State,  9  Tex.  A  pp.  440 ;  Bales 
V.  State,  63  Ala.  30,  38;  Reg.  v.  Dow- 
Ung,  3  Cox  C.  C.  509 ;  State  v.  Hamil- 
ton, 27  La.  Ann.  400;  Josephine  v. 
State,  39  Miss.  613. 

«  Burt  V.  Panjand,  99  U.  S.  180,  181 ; 
Hudson  V.  State,  1  Blackf.  (Ind.)  317; 
State  V.  Mann,  83  Mo.  589;  Jenkins  v. 
State,  31  Fla.  196,  S.  C.  12  So.  R.  677; 
Mechanic's  Bank  v.  Smith,  19  Johns. 
(N.Y.)  115 ;  Sprouce  r. Commonwealth, 
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tend  to  disqualify.^  And  tlixj  court  may  interrogate  the  juror 
for  its  own  information. ^  Leading  questions  may  be  permit- 
ted in  the  exercise  of  a  sound  discretion.'^  Much  latitude  is 
permitted  in  questioning  a  juror  as  to  his  bias,  prejudice  and 
opinions,*  and  in  some  jurisdictions  it  has  been  held  that  he 
may  be  asked  hypothetical  questions  as  to  how  he  would  decide 
under  a  supposed  state  of  the  evidence,  or  if  the  evidence  were 
equally  balanced,"''  but  the  weight  of  authority  is  to  the  con- 
trary.^ 


§  527.   Peremptory  challenges  —  Number.  —  Each   party  is 
entitled  to  a  certain  number  of  peremptory  challenges,  the  ex- 


2  Va.  Cas.  375.  Compare  Lavin  v.  Peo- 
!)Ie,(J8  111.  303 ;  United  States  v.  Borger, 
7  Fed.  R.  193;  Boyle  v.  People,  4 
Colo.  176. 

'  Mechanics',  etc..  Bank  r.  Smith, 
1!)  Johns.  (N.  Y.)  115;  O'Hare  v. 
Chicago,  etc.,  R.  R.  Co.,  139  111.  151,  S. 
C.  28  N.  E.  R.  923 ;  Missouri,  etc.,  Co. 
t'.  Mnnkers,  11  Kan.  223. 

^  Story  V.  State,  68  Miss.  609,  S.  C.  10 
So.  R.  47;  Commonwealth  r.  Thomp- 
son (Mass.),  33  N.  E.  R.  1111;  State 
r.  Ludwig,  70  Mo.  412.  But  see  Steph- 
ens ?'.  People,  38  Mich.  739. 

'  People  V.  Ah  Lee  Doon,  97  Cal.  171, 
S.  C.  31  Pac.  R.  933. 

♦  States.  Chapman,  1  S.  Dak.  414,  S. 
C.  10  L.  R.  A.  432,  S.  C.  47  N.  W.  R. 
411 ;  Pinder  v.  State,  27  Fla.  370,  S.  C. 
8  So.  R.837;  Smith  v.  Floyd,  18  Barb. 
(N.  Y.)  522;  Jones  v.  State,  3  Blackf. 
(Ind.)  37  ;  People  v.  Reyes,  5  Cal.  347 ; 
People  i\  Christie,  2  Park.  Crim.  Cas. 
579;  People?'.  Gar  Soy,  57  Cal.  102; 
Lester  v.  State,  2  Tex.  App.432;  State 
V.  McAfee,  64  N.  Car.  339;  Houston  r. 
Terrell,  69  Texas,  650,  S.  C.  7  S..W.  R. 
670;  Spear  v.  Spencer,  1  G.  Greene 
(Iowa),  534;  Block  r.  State,  100  Ind. 
357.  But  see  Higgins  v.  ^Nlinaghan,  78 
Wis.  602,  S.  C.  11  L.  R.  A.  138;  Com- 
monwealth r.  Buzzell,  16  Pick.  (Mass.) 


153;  United  States  v.  Duff,  6  Fed.  R. 
45,  48. 

°  "There  is  no  doubt,"  says  the  an- 
notator  of  Commonwealth  v.  Brown, 
9  Am.  St.  R.  746,  "that  this  class  of 
questions  is  proper,  but  the  answer  of 
the  juror,  one  way  or  the  other,  is  not 
conclusive  of  further  inquiry."  Cit- 
ing Chicago  &  A.  R.  R.  Co.  v.  Adler,  56 
111.  344;  Galena  &  S.  W.  R.  R.  Co.  v. 
Ilaslam,  73  111.  494;  Meaux  r.  White- 
hall, 8  Bradw.  173  ;  ]\Iima  Queen  Co.  ?■. 
Hepburn,  7  Cranch,  290 ;  Montgomery 
r.  Wabash  R.  R.,  90  Mo.  44(5;  Hudson 
V.  Railroad,  53  Mo.  525;  McFadden  v. 
Wallace,  38  Cal.  51 ;  Trenor  r.  Cent. 
Pac.  R.  R.,  50  Cal.  222.  In  several  of 
these  cases,  however,  the  question 
was  not  directly  decided,  and  the  Illi- 
nois decisions  have  been  overruled  in 
the  recent  case  of  Chicago,  etc.,  R.  R. 
Co.  r.  Fisher,  141  111.  614,  S.  C.  31  N. 
E.  R.  406. 

6 1  Thomp.Tr.,  §  102.  Citing  Woollen 
V.  WMre,  110  Ind.  251,  S.  C.  11  N.  E.  R. 
236;  State  v.  Arnold,  12  la.  479;  State 
V.  Leicht,  17  la.  28;  State  i\  Davis,  14 
Nev.  439;  State  v.  Ward,  14  La.  Ann. 
673;  State  v.  Slave  Bill,  15  La.  Ann. 
114.  See,  also,  Jenkins  v.  State,  31 
Fla.  196,  S.  C.  12  So.  R.  677. 


664  THE    WORK    IN    COURT.  §  528 

act  number  depending  upon  the  statute  of  the  particular  juris- 
diction. As  Lord  Coke  says,  peremptory  challenges  are  al- 
lowed a  party  "upon  his  own  dislike,  without  showing  any 
cause."  ^  Where  several  defendants  are  sued  or  indicted  jointly 
and  make  a  joint  defense,  they  are  entitled,  united  or  collec- 
tively, under  a  statute  allowing  a  certain  number  of  peremptory 
challenges  to  "each  party,"  to  no  more  peremptory  challenges 
than  one  defendant  would  have  if  sued  alone. ^  But  where 
several  actions  have  been  instituted  by  the  same  plaintiff 
against  different  defendants,  having  the  same  defense,  and 
they  are  afterwards  consolidated,  each  of  the  defendaiits  in  the 
consolidated  action  is  entitled  to  the  number  of  peremptory 
challenges  allowed  each  party  by  the  statute;^  and  so  where 
several  defendants  plead  separately,  and  defend  by  different 
counsel,  it  seems  that  if  the  nature  of  the  case  is  such  that  a 
different  verdict  may  be  returned  as  to  each,  each  one  is  en- 
titled to  the  entire  statutory  number  of  peremptory  challenges.* 
It  is  generally  held,  however,  that  in  case  of  a  special  or  struck 
jury,  the  striking  takes  the  place  of  peremptory  challenges  and 
the  right  to  challenge  peremptorily  after  the  jury. is  struck 
does  not  exist. ^ 

§  528.   When  right  to  challenge  must  be  exercised. — The 

right  to  challenge,  either  peremptorily  or  for  cause,  may  be 
exercised  at  any  time  before  the  juror  is  sworn  to  try  the  case;^ 

'  Co.  Litt.,  1566.     See,  also,   1   Chit.  Stroh    v.   Hinchman,   37    Mich.   490. 

Crim.  L.,  534;    1  Bish.  Crim.  Pro.,  §§  This  was  certainly  the  case  at  common 

796,  804.  law  where   the  defenses   were  sepa- 

^  Stone  y.  Segur,  93  Mass.  568;  Snod-  rate,  and,  perhaps,  even  where  joint, 
grass  V.  Hunt,  15  Ind.  274;  Stroh  v.  United  States  v.  Marchant,  4  Mason, 
Hinchman,  37  Mich.  490;  Gram  v.  158;  2  Hawk.  P.  C,  c.  41,  §  9;  Haw- 
Sampson,  4  Ohio  Cir.  Ct.  490;  United  kins  v.  State,  9  Ala.  137,  S.  C.  44  Am. 
States  V.  Hall,  44  Fed.  R.  883,  S.  C.  10  Dec.  431 ;  Bixbe  v.  State,  6  Ohio,  86; 
L.  R.  A.  323;  Moschell  v.  State  (N.  Thomps.  &  M.  on  Juries,  §  162;  1  Bish. 
J.),22Atl.R.50;  Hargravew. Vaughn,  Crim.  Pro.,  §967. 

82  Texas,  347,  S.  C.  18  S.  W.  R.  695;  *  Moschell  v.  State,  54  N.  J.  L.  390, 

Schmidt  v.  Chicago,  etc.,  R.  R.  Co.,  83  S.  C.  22  Atl.  R.  50 ;  Rex  v.  Despard,  2 

111.  405  ;  State  v.  Stoughton,  51  Vt.  362.  Man.  &  Ry.  406, 410 ;  May  v.  Hoover, 

'Mut.  Life  Ins.  Co.  v.  Hillmon,  145  112  Ind.  455. 

U.  S.  285,  S.  C.  12  Sup.  Ct.  R.  909.  «  Shelby  v.  Com.,  91  Ky.  563,  S.  C. 

*Fraser  v.  Jennison,  42  Mich.  206;  16  S.  W.  R.  461;    State  v.  Haines,  36 
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and  in  some  jurisdictions  it  may  be  exercised  even  after  tlie 
jurors  are  sworn  l)ut  before  anything  furtber  is  done.  Tims, 
in  Massachusetts,  it  has  been  held  that  tlic  statutory  right  to 
peremptorily  challenge  a  certain  number  of  jurors  of  the  panel 
called  to  try  a  cause  extends  to  bystanders  put  upon  the  panel 
as  well  as  to  jurors  regularly  summoned,  and  that  they  may  be 
challenged  after  they  have  been  sworn,  but  before  anything 
else  is  done,  where  such  is  the  practice  in  cases  of  regularly 
summoned  jurors.^ 


§  529.  Waiver  of  objections  to  Jurors. — Acceptance  of  a  juror 
without  examination  as  to  his  qualifications  is  a  waiver  of  all 
objections  that  might  have  been  discovered  thereby.''^  And  a 
challenge  to  the  polls  generally  operates  as  a  waiver  of  the  right 
to  challenge  the  array. ^  Knowledge  upon  the  part  of  the  attor- 
ney that  the  juror  is  incompetent  or  that  there  is  cause  for 
challenging  him  is  knowledge  of  the  client.^  The  safe  rule  is 
to  make  all  known  objections  at  the  earliest  opportunity,'^  and 


So.  Car.  504,  S.  C.  15  S.  E.  R.  555 ;  1 
Bish.  Crim.  Pro.,  §  806,  and  authori- 
ties there  citerl.  See,  also,  Ayres  v. 
Hubbard,  88  Mich.  155,  S.  C.  50  N.  W. 
R.  Ill;  1  Thomp.  Tr.,  §  91. 

'  Sackett  v.  Ruder,  152  Mass.  397,  S. 
C.  9  L.  R.  A.  391,  25  N.  E.  R.  73H.  See, 
also.  People  r.  Hughes,  137  N.  Y.  29, 
S.  C.  32  N.  E.  R.  1105;  People  r.  Do- 
lan,  m  Cal.  315,  S.  C.  31  Pac.  R.  107. 

2  Faville  v.  Shehan,  68  Ia.241,  S.C.  26 
N.W.R.  131, 132;  Yanez  v.  State,6Tex. 
App.  429,  8.  C.  32  Am.  R.  591  ;  Was- 
suni  }'.  Feeney,  121  Mass.  93;  Lane  ?'. 
Sc'oville,  16  Kan.  402;  AVerner?'.  State, 
44  Ark.  122;  People  v.  Scott,  56  Mich. 
154;  People  r.  Voll,  43  Cal.  166;  Til- 
ton  V.  Kimball,  52  Me.  500;  Daniels  v. 
City  of  Lowell,  139  Mass.  56,  S.  C.  29 
N.  E.  R.  222;  State  v.  Powers,  10  Ore. 
145;  Croy  r.  State,  32  Ind.  384;  Meekg 
V.  State,  57  Ga.  329 ;  Manion  v.  Flynn, 
39 Conn.  330 ;  1  Bish.  Crim.  Pro.,  §  807  ; 
1  Bish.   Crim   Law    (3d    ed.),  §  843; 


Harris  Crim.  Law,  329;  Rollins  v. 
Ames,  9  Am.  Dec.  79,  and  note,  82. 
But  see,  in  a  criminal  case,  State  v 
Groome,  10  Iowa,  308. 

*  Watkins  v.  Weaver,  10  Johns.  (N. 
Y.)  107;  Cooley  v.  State,  38  Texas, 
636,  638:  Mueller  r.  Rebhan,  94  111. 
142;  State  v.  Bryan,  40  Iowa,  379;  Co. 
Litt.,  158rt.  But  if  a  challenge  to  the 
array  has  been  interposed,  an  excep- 
tion taken  to  the  ruling  of  the  court 
thereon  is  not  waived  by  afterwards 
challenging  individual  jurors.  Clin- 
ton V.  Englebrecht,  13  Wall.  434. 

♦Russell  V.  Quinn,  114  Mass.  103; 
Lampkin  r.  State,  87  Ga.  516,  S.  C.  13 
S.  E.  R.  523;  State  r.Tuller,  34  Conn. 
280;  Parker  v.  State,.  55  Miss.  414; 
State  V.  Bowden,  71  Me.  89;  Scott  r. 
Moore,  41  Vt.  205;  Parks  c.  State,  4 
Ohio  St.  234;  Achey  r.  State,  64  Ind. 
56;  Clough  r.  State,  7  Neb.  320. 

*  Dolan  t>.  State,  122  Ind.  141,144; 
Coleman  v.  State,  111  Ind.  563;  L^n- 
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to  except  at  the  time  to  adverse  rulings.  Even  though  a  chal- 
lenge for  cause  has  been  interposed,  the  weight  of  authority 
asserts  the  rule  that  a  peremptory  challenge  thereafter,  and  the 
exclusion  of  a  juror  thereon,  will  waive  an  exception  to  the 
overruling  of  a  challenge  of  such  juror  for  cause. ^  But,  if  the 
peremptory  challenges  are  thereby  exhausted  before  the  com- 
pletion of  the  jury,  error  in  overruling  the  challenge  for  cause 
may  be  fatal. '^  It  is  generally  held  that  an  error  in  overruling 
a  challenge  for  cause  is  not  available  on  appeal  if  it  appears 
that  the  jury  was  completed  without  exhausting  the  number  of 
peremptory  challenges  to  which  the  challenging  party  was  en- 
titled.^ Where  a  party  waives  a  cause  for  challenge  which  ex- 
ists only  as  against  himself  the  other  party  can  not  take  ad- 
vantage of  it  and  insist  upon  it  by  interposing  a  challenge  upon 
the  same  ground.* 

§  530.  Ground  of  challeno^e  must  be  specific— Where  a  juror 
is  challenged  for  cause  the  grounds  of  the  challenge  should  be 
specifically  stated.^      A    mere   general  challenge   for  cause  is 

fried  v.  Baltimore,  etc.,  Co.,  34  W.Va.  "  Hopt  v.  People,  110  U.  S.  574,  S.  C. 

260,  S.  C.  12  S.  E.  Rep.  512;  Johns  ;'.  7  Sup.  Ct.  R.  614;  Dowdy  v.  Com.,  9 

Hodges,  60  Md.  215,  S.  C.  45  Am.  R.  Gratt.  (Va.)  727;  State  v.  Brown,  15 

722;  Wassum  V.  Feeney,  121Mass.93;  Kan.   400;  Hubbard   v.    Rutledge,  57 

Larnpkin  v.  State,  87  Ga.  516,  S.  C.  13  Miss.  7;  McGowan  v.  State,  9  Yerg. 

S.E.R.523;  State  u.  McCarthy,  44  La.  (Tenn.)    184;    Bowman   v.    State,   41 

Ann.  323,  S.  C.  10  So.  R.  673.  Tex.  417;  People  v.  Weil,  40  Cal.  268; 

'Schoeffler    v.    State,   3  Wis.   823;  States.  Hoyt,  47  Conn.  518;  Mimmsu. 

Frieryv.  People,  2  Keyes  (N.Y.),  424;  State,   16  Ohio  St.  221;    Robinson  v. 

Burt  V.  Panjaud,  99  IT.  S.  180 ;    Black-  Randall,  82  111.  521. 

well  V.  State,  30Tex.App.  416,S.C.15  S.  '  State  v.  Elliott,  45  Iowa,  486;  Pal- 

W.R.  597;  People  v.  ApHn,  86  Mich,  mer  v.  People,  4  Neb.  68;  St.  Louis, 

393,  S. C.49N.W.R. 148;  State  tJ.  Brady,  etc.,  R.R.  Co.  v.  Lux,  63  111.  523;  State 

107'n,  Car.  822,  S.  C.  12  S.  E.  R.  325;  v.  Gill,  14  So.  Car.  410;  Preswood  v. 

State  V.  Green,  43  La.  Ann.  402,  S.  C.  State,  3  Heisk.  (Tenn.)  468;  Tuttle  v. 

9  So.  R.  42;    State  v.  Davis,  41  Iowa,  State,  6  Tex.  App.556;  State  v.  Jones, 

311;    Wilson  v.   People,  94   111.  299;  97  N.  Car.  469;  White  v.  State,  30 Tex. 

Stewart  v.  State,  13  Ark.  720 ;  Elliott's  App.  652,  S.  C.  18  S.  W.  R.  462. 

Appellate  Proc,  §  649.   Crmtra,  Brown  *  State  v.   Ketchey,  70  N.  Car.  621; 

V.  State,  70  Ind,  576 ;  People  u.  Bodine,  Murphy  v.  State,  37  Ala.  142. 

1  Denio  (N.  Y.),  281;  Brown  t?.  State,  ^  ^ann  v.  Glover,   14  N.  J.  L.  195, 

57  Miss.  424,  S.  C.  10  Cent.  L.  Jour.,  203;  Southern  Pacific  Co.  v.  Rauh,  49 

376;    People  v.   Stewart,  7  Cal.  140;  Fed.  R.  696;  Drake  u.  State,  53  N.  J. 

Lithgow  V.  Com.,  2  Va.  Cas.  297.  L.  23,  S.  C.  20  Atl.  R.  747;  People  v. 
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usually  iiisullicient.  The  objection  sluMild  be  specific,  and,  in 
some  jurisdictions  at  least,  the  tacts  showing  the  incompetency 
of  the  juror  should  be  disclosed  in  the  challenge.^ 

§  531.  Excusin":  jurors.— In  excusing  jurors  the  court  has 
a  wide  discretion,  and  the  exercise  of  that  discretion  in  excus- 
ing a  particular  juror  is  not  available  error  unless  an  abuse  of 
it  is  shown  which  results  in  injury  to  the  complaining  party. "•^ 
Thus,  the  court  may,  of  its  own  motion,  examine  venire-men 
and  excuse  them,  although  not  challenged  by  either  party. ^ 
So,  it  may  excuse  a  juror  because  of  serious  illness  in  his  fam- 
ily,* or  upon  other  grounds  personal  to  him.^  And  physical  or 
mental  infirmities  of  a  juror  may  also  justify  the  court  in  ex- 
cusing him.*' 

§  532.  Saving  questions  for  appeal. — In  order  to  make  er- 
roneous rulings  in  regard  to- the  refusal  of  a  jury,  the  mode  of 
impaneling  it,   or   the  qualifications   of  jurors  available  upon 


Reynolds,  16  Cal.  128 ;  People  v.  Ilopt, 
4  Utah,  247,  S.  C.  9  Pac.  R.  407 ;  State 
-y.  Gray,  19  Nev.  212;  Elliott's  App. 
Proc,  §  778.  See,  also,  State  r.  Chap- 
man, 6  Nev.  320;  State  r.  Knight,  43 
Me.  11 ;  Freeman  v.  People,  4  Denio 
(N.  Y.),  9;  Cable  v:  State,  8  Blackf. 
(Ind.)  531;  State  v.  Dove,  10  Ired.  L. 
(N.  Car.)  469;  Conkey  v.  Northern 
Bank,  6  Wis.  447;  Powers  v.  Pres- 
groves,  38  Miss.  227.  But  see  Rogers 
V.  Rogers,  14  Wend.  (N.  Y.)  131; 
Carnal  v.  People,  1  Park.  Cr.  (N.  Y.) 
272;  Rex  v.  Edmonds,  4  Barn.  &  Aid. 
471. 

'  Stevenson  v.  Stiles,  3  N.  J.  L.  543; 
Jones  V.  Butterworth,  3  N.  J.  L.  345. 

»  State  V.  Whitman,  14  Rich.  L.  (So. 
Car.)  113;  State  r.  Breaiix,32La.  Ann. 
222;  Babcock  r.  People,  13  Colo.  515, 
S.  C.  22  Pac.  R.  817 ;  Watson  v.  State, 
63  Ind.  548;  State  v.  Dickson,  6  Kan. 
209;  Dodge  v.  People,  4  Neb.  220; 
Ware  v.  Ware,  8  Me.  42 ;  Ellis  v.  State, 
25  Fla.  702,  S.  C.  6  So.  R.  768 ;  Hawes 
V.  State,  88  Ala.  37,  S.  C.  7  So.  R.  302; 
Atlas  Mining  Co.  v.  Johnston,  23  Mich. 


37;  O'Brien  v.  Vulcan  Iron  Works,  7 
Mo.  App.  257;  Maner  v.  State,  8  Tex. 
App.  361 ;  Sutton  v.  Fox,  55  Wis.  531, 
S.  C.  42  Am.  R.  744;  Galveston,  etc., 
R'y  Co.  V.  Thornsberry  (Texas),  17  S. 
W"  R.  521 ;  State  v.  Thornton,  108  Mo. 
640,  S.  C.  18  S.  W.  R.  841. 

»  State  V.  Williams,  30  Me.  484 ;  State 
V.  Jones,  80  N.  Car.  415 ;  Pierce  v.  State, 
13  N.  H.  536;  Goodrich  v.  Burdick,  26 
Mich.  39 ;  States.  Coleman,  20  So.  Car. 
441 ;  Stater.  Prater,  27  So.  Car.  599,  S. 
C.  2  S.  E.  R.  108;  White  i'.  State,  52 
Miss.  216 ;  State  v.  Lewis,  28  La.  Ann. 
84 ;  Atchison,  etc.,  R.  R.  Co.  v.  Frank- 
lin, 23  Kan.  74. 

*  Parsons  v.  State,  22  Ala.  50,  53. 

*  People  V.  Carrier,  46  Mich.  442; 
John  V.  State,  16  Fla.  554;  Cotton  r. 
New  York,  etc.,  R.  R.  Co.,  20  N.  Y. 
Supp.  347;  State  i\  Dickson,  6  Kan. 
209;  Hurley  v.  State,  29  Ark.  17,  22; 
State  V.  Moncla,  39  La.  Ann.  868,  S.  C. 
2  So.  R.  814. 

«  Mansell  v.  Reg.,  8  El.  &  B.  54,  80; 
Atlas  Mining  Co.  t».  Johnston,  23  Mich. 
37;    Rhodes  v.   State,  128   Ind.    189; 
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appeal,  the  foundation  must  be  laid  in  the  trial  court. ^  If  a 
jury  is  requested  and  refused,  the  record  must  be  made  to  show 
a  proper  request,  refusal  and  exception.^  Where  a  challenge 
is  erroneously  overruled,  the  record  should  show  the  specific 
objections  constituting  the  grounds  of  the  challenge,  and  a 
proper  exception  to  the  ruling  of  the  court. ^  It  should  also 
generally  contain  the  examination  of  the  juror  in  full,  so  as  to 
show  that  the  objection  was  well  taken.*  Where,  notwithstand- 
ing the  exercise  of  due  diligence,  the  incompetency  of  a  juror 
is  not  discovered  until  after  the  trial  is  begun  or  the  verdict 
rendered,  objection  may  be  made  at  the  time  it  is  discovered.^ 
But  the  record  should  show  that  the  disqualification  was  un- 
known to  the  party  and  his  attorney  and  that  it  could  not  have 
been  discovered  by  the  exercise  of  reasonable  diligence.*^ 


Jewell  V.  Com.,  22  Pa.  St.  94;  Bullard 
u.  Spoor,  2  Cow.  (N.  Y.)  430;  Hub- 
bard V.  Gale,  105  Mass.  511  ;  Nolan  v. 
State,  2  Head  (Tenn.),  520;  Jesse  v. 
State,  20  Ga.  156. 

'Elliott's  Appellate  Proc,  §§  341, 
612,  613. 

•^Sheets  v.  Bray,  125  Ind.  33,  36; 
Hauser  V.  Roth,  37  Ind.  89;  Preston 
V.  Sanford,  21  Ind.  156;  Heacock  v. 
Lubuke,  107  111.  396;  Hall  v.  Chicago, 
etc.,  Co.,  65  Iowa,  258;.  Vitrified,  etc., 
Co.  V.  Edwards,  135  Mass.  591 ;  Bon- 
ham  t;.  Mills,  39  Ohio  St.  534;  Cush- 
man  v.  Flanagan,  50  Tex.  389;  Wanser 
V.  Atkinson,  43  N.  J.  L.  571.  And  such 
refusal,  in  Indiana,  must  be  assigned 
as  cause  for  a  new  trial.  Ketcham  v. 
Brazil,  etc.,  Co.,  88  Ind.  515 ;  Matting- 
ly  V.  Paul,  88  Ind.  95;  Alley  v.  State, 
76  Ind.  94. 

'  State  V.  Munchrath,  78  Iowa,  268, 
S.  C.  43  N.W.  R.  211 ;  People  v.  Hopt, 
4  Utah,  247,  S.  C.  9  Pac.  R.  407;  Rash 
V.  State,  61  Ala.  89;  Pillion -y.  State,  5 
Neb.  351. 

*  Indianapolis,  etc.,  Co.  v.  Pitzer, 
109  Ind.  179;  Johnson  v.  Holliday,  79 
^Ind.  151;  State  v.  Tom,  8  Ore.  177; 
'state?'.  Rigg,  10  Nev.  284. 

6  Rhodes  r.  State,  128  Tn<l.  189;  Sel- 


lers V.  People,  4  111.  412;  Lampkin  v. 
State,  87  Ga.  516.  In  some  jurisdic- 
tions it  is  held  that  where  a  disquali- 
fied juror  is  upon  the  panel  it  is  per  se 
cause  for  a  new  trial,  but  in  most  ju- 
risdictions it  is  held  that  the  matter 
rests  largely  in  the  discretion  of  the 
trial  court,  and  that  there  must  be  an 
abuse  of  such  discretion  and  injury  to 
the  complaining,  party  to  justify  a  re- 
versal in  such  a  case  for  refusing  to 
grant  a  new  trial  after  the  discovery 
of  the  disqualification  of  the  juror. 
See  1  Thomp.  on  Trials,  §  116. 

*  Achey  v.  State,  64  Ind.  56;  Clough 
V.  State,  7  Neb.  320;  State  v.  Tuller, 
34  Conn.  280;  Russell  v.  Quinn,  114 
Mass.  103;  Brown  v.  State,  60  Miss. 
447;  Seal  v.  State,  13  Smed.  &  M. 
(Miss.)  286;  Jameson  v.  Androscog- 
gin R.  R.  Co.,  52  Me.  412;  Rooby  v. 
State,  4  Yerg.  (Tenn.)  Ill;  Morrison 
V.  McKinnon,  12  Fla.  552;  Powell  v. 
Haley,  28  Texas,  52.  It  may  also  be 
necessary  to  show  that  the  peremptory 
challenges  were  exhausted  without  ob- 
taining an  unobjectionable  jury.  Spies 
V.  People,  122  111.  1,  S.  C.  12  N.  E.  R. 
865;  Holt  v.  State,  9  Tex.  App.  571; 
Williams  v.  State,  30  Tex.  App.  354,  S. 
C.  17  S.  W.  R.  408. 
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§533.   Importance  of  the  right  to  open  and  close. — The 

right  to  open  and  close  the  evidence  and  the  argument  is  a 
substantial  right  and  the  refusal  to  grant  it  to  a  party  entitled 
thereto  is  generally  held  to  be  error  of  such  a  character  as  to 
justify  a  reversal  of  the  judgment  upon  appeal.^     It  is  always 

55.     In  some  cases  it  is  said  to  be  a 


'  Clarkson  v.  Meyer,  14  N.  Y.  Supp. 
144;  Ehvell  v.  Chamberlin,  31  N.  Y. 
611 ;  Millerd  v.  Thorn,  56  N.  Y.  402 ; 
Huntington  v.  Conkey,33  Barb.  (N.Y.) 
218 ;  Heffron  v.  State,  8  Fla.  73 ;  Black- 
ledge  V.  Pine,  28  Ind.  466;  Haines  v. 
Kent,  11  Ind.  126;  Davis  v.  Mason,  4 
Pick.  (Mass.)  156;  Royal  Ins.  Co.  v. 
Schwing,  87  Ky.  410;  Colwell  v. 
Brower,  75  111.  516;  Johnson  v.  Max- 
well, 87  N.  Car.  18,  22;  Benham  v. 
Rowe,  2  Cal.  387,  408;  Goldsberry  v. 
Stuteville,  3  Bibb.  (Ky.)  345;  Ashby 
V.  Bates,  15  Mees  &  W.  589;  Mercer 
V.  Whall,  5  Ad.  &  El.  (N.  S.)  447. 
But,  compare  Lancaster  v.  Collins,  115 
U.  S.  222;  Montgomery  v.  Swindler, 
32  Ohio  St.  224,  226;  Scott  v.  Hull,  8 
Conn.  296 ;  State  v.  Waltham,  48  Mo. 
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matter  resting  in  the  sound  discretion 
of  the  court,  which  is  subject  to  re- 
view only  when  it  is  abused.  Mar- 
shall I'.  American  Express  Co.,  7  Wis. 
1,  19;  Preston  v.  Walker,  26  la.  205, 
207;  Ney  v.  Rothe,  61  Tex.  374,  376; 
Pogue  V.  Joyner,  7  Ark.  462;  Farrell 
V.  Brennan,  32  Mo.  328;  Viele  v.  Ger- 
mania  Ins.  Co.,  26  la.  9,  S.  C.  96  Am. 
Dec. 83,  and  note;  Aultmanr.  Falkum, 
47  Minn.  414,  S.  C.  50  N.  W.  R.  471; 
Carpenter  v.  First  Nat.  Bank,  119  111. 
352.  Error  in  refusing  the  right  to 
open  the  argument  is  not  cured  by 
permitting  the  party  claiming  it  to 
make  the  closing  address.  Penhryn 
SlateCo.  y.  Meyer,  8  Daly  (N.  Y.),61. 
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worth  striving  for;  but  it  is,  nevertheless,  a  right  which  may 
be  too  dearly  purchased.  Usually  it  resides  in  the  plaintiff, 
but  in  many  cases  the  pleadings  may  be  so  framed  as  to  secure 
it  for  the  defendant.  In  the  pursuit  of  this  right,  counsel 
have  often  been  led  into  error,  for,  in  their  anxiety  to  secure 
it,  they  have  admitted  facts  fatal  to  their  case.  One  who  seeks 
to  secure  this  right  needs  to  be  very  careful  not  to  permit  his 
eagerness  to  secure  the  first  and  the  last  words  to  betray  him 
into  admissions  that  neither  evidence  nor  argument  can  over- 
come. This  will  result  if  facts  are  admitted  that  make  a  com- 
plete case  for  his  adversary,  for  admissions  in  the  pleadings 
necessarily  conclude  the  party  making  them.  The  pleadings 
present  the  issue  for  trial,  and  what  is  admitted  is,  for  the 
purpose  of  the  trial,  at  least,  deemed  incontestably  true. 

§  534.  Its  advantao:es  and  disadvantages.— The  principal 
advantage  which  accrues  from  the  right  to  open  and  close  is 
supposed  to  be  the  privilege  of  making  the  last  address  to  the 
jury.i  Mr.  Chitty,  speaking  of  the  right  to  open  and  close  the 
case,  says:  "It  is  considered  important  because,  in  general, 
the  party  who  begins  will,  if  his  opponent  offer  any  evidence, 
have  the  general  reply,  or  last  word  to  the  jury,  a  privilege 
which  a  powerful  leader  can  usually  exercise  with  great  ad- 
vantage. "^  There  are  cases  in  which  this  privilege  is  so  val- 
uable as  to  warrant  concessions  that  will  make  the  way  of  the 
plaintiff  to  a  verdict  safer  and  smoother,  and  in  such  cases 
there  should  be  no  hesitation  in  making  such  concessions. 
Counsel  should  always  be  mindful,  however,  of  the  danger  of 
conceding  facts  that  will  establish  his  opponent's  case  beyond 
the  power  of  evidence  or  argument  to  defeat  it.  Nor  is  the 
advantage  reaped  in  any  case  without  assuming  a  burden.     One 

'"  It  is  hardlj' necessary  to  remind  prenae  Court,  preferred  the  opening 

you,"  says  Professor  Washburne   in  argument.     "It  was  my  practice,"  he 

one  of  his  lectures  to  law  students,  says,  "contrary  to  that  of  most  law- 

"that  it  is  ordinarily  deemed  a  de-  yers  who  had  the  right  of  choice,  to 

cided  advantage    to    have    the   'last  open   the  argument,   rather  than  to 

word,'  or  concluding  argument  to  the  close  it,  where  two  speeches  were  to 

jury."     On  the  other  hand,  Mr.  Jus-  be  made  on  the  same  side." 

tice  Miller,  of  the  United  States  Su-  ^  3  Chitty  Gen.  Prac,  872. 
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who  secures  the  right  to  open  and  close  takes  it  with  the  bur- 
den of  defeating  a  prima  facie  case;  for  so  niucli  he  concedes 
to  his  opponent.  This  is  sometimes  a  dangerous  course,  since 
it  always  puts  the  burden  of  proof  upon  the  party  who  secures 
the  advantage,  and  relieves  the  plaintiff  entirely  from  the  ne- 
cessity of  offering  any  evidence  in  support  of  his  own  case. 
It  is  manifest,  therefore,  that  to  so  plead  as  to  assume  the  bur- 
den renders  it  impossible  to  present  any  question  upon  the  lack 
of  evidence  to  support  the  plaintiff's  case,  as  well  as  impossible 
to  secure  any  advantage  from  rulings  on  evidence  which,  had 
a  denial  been  interposed,  the  plaintiff  would  have  been  com- 
pelled to  offer.  In  not  a  few  cases  disastrous  consequences 
have  resulted  from  an  over  eagerness  to  secure  the  first  and 
last  words,  and  it  is  not  prudent,  therefore,  to  be  over  eager  to 
secure  the  right  to  open  and  close.  There  are  many  things  to 
be  considered  before  assuming  the  burden. 

§  535.  When  defendant  should  assume  tlie  burden. — In  ac- 
tions for  personal  injuries,  where  the  defense  is  by  way  of  jus- 
tification, it  is,  in  general,  better  for  the  defendant  to  assume 
the  burden,  since,  despite  all  tliat  can  be  done,  it  is  practically 
impossible  for  one  who  both  justifies  and  denies  to  satisfy  a 
jury  that  either  defense  is  valid.  In  such  cases  the  bolder 
course  is  generally  the  expedient  one.  One  who  both  denies 
and  justifies  occupies  an  unenviable  position.  Of  course, 
where  there  is  reason  to  believe  that  the  plaintiff  can  not  make 
a  prima  facie  case,  or  where  there  is  reason  to  believe  that  the 
defendant  can  disprove  it,  the  fight  must  be  made  upon  the 
denial,  and  the  open  and  close  yielded  to  the  plaintiff.  In 
actions  for  slander  it  is  sometimes  expedient  to  assume  the 
burden,  even  though  there  is  not  much  hope  of  establishing  a 
justification,  for  such  a  course  often  enables  the  advocate,  by 
an  adroit  argument,  to  secure  a  mitigation  of  damages.  But 
this  course  ought  not  to  be  pursued  unless  there  are  some  facts 
which  will  give  the  defense  a  fair  appearance  of  justiticatit)n. 
In  actions  for  negligence  the  plaintiff,  in  almost  every  con- 
ceivable case,  has  the  burden,  for  the  defendant  can  not  safelv 
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confess  his  wrong.  Possibly  a  case  might  arise  in  some  juris- 
dictions where  it  would  be  safe  to  admit  the  defendant's  negli- 
gence, and  defend  upon  the  ground  that  the  plaintiff  brought 
the  injury  upon  himself  by  his  own  fault,  but  this  course  can 
not  be  pursued  in  those  jurisdictions  where  the  plaintiff  must 
allege  and  prove  that  he  was  free  from  contributory  negligence. 
Where  the  plaintiff  bases  his  cause  of  action  upon  a  fraudulent 
representation,  it  is  sometimes  expedient  to  rely  upon  an  af- 
firmative defense,  as,  for  instance,  where  there  has  been  an 
accord  and  satisfaction,  a  former  recovery,  or  the  like;  but 
where  there  are  no  defenses  of  this  character  the  right  to  open 
and  close  must,  of  necessity,  be  conceded  to  the  plaintiff.  The 
defendant  may  often  safely  assume  the  burden  in  actions  to 
recover  damages  for  injuries  to  real  or  personal  property,  as, 
for  instance,  where  the  act  was  done  under  a  license,  or  where 
the  damages  have  been  paid,  or  where  there  has  been  an  accord 
and  satisfaction.  In  this  class  of  cases  the  error  most  fre- 
quently committed  is  that  of  making  a  dual  defense,  for  de- 
fendants very  often  plead  in  denial  when  it  would  be  much 
safer  to  plead  in  confession  and  avoidance.  It  by  no  means 
follows  that,  because  all  defenses  maybe  given  in  evidence  un- 
der the  general  denial,  the  general  denial  should  be  pleaded.  In 
actions  for  trespass,  and  in  replevin,  it  is  many  times  expedient 
for  the  defendant  to  take  the  burden,  as,  for  instance,  where  he 
justifies  under  an  execution  or  a  writ  of  attachment.  In  such 
cases  the  general  denial,  or  general  issue,  seldom  secures  any 
substantial  advantage,  and  where  none  is  secured  by  it  the  true 
course  is  to  plead  an  affirmative  defense  specially.  Where  the 
statute  of  limitations  can  be  safely  relied  on  it  is  better  to  stand 
upon  it  and  assume  the  burden.  To  most  men  there  is  such  a 
manifest  inconsistency  between  a  denial  and  a  defense  founded 
on  the  statute  that  the  one  defense  is  assumed  to  be  destructive 
of  the  other.  If  the  statute  can  not  be  safely  relied  on,  better 
leave  it  entirely  out  of  the  case;  if  it  can  be,  then  stand  upon 
it  to  the  last.  If,  however,  part  payment,  or  a  new  promise, 
or  some  act  that  waives  the  bar  of  the  statute,  is  likely  to  be 
interposed,  then  it  is  better  to  answer  in  denial  as  well  as  to 
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plead  the  statute,  in  actions  for  a  breach  of  contract  where  the 
defense  does  not  go  to  the  execution  of  the  contract,  or  to  the 
performance,  or  to  the  amount  of  damages,  it  is  always  expedient 
to  plead  specially  and  take  tiie  burden  of  proof.  This  course  can 
not,  it  is  obvious,  be  safely  adopted  where  there  is  a  dispute  as  to 
the  execution  of  a  contract,  nor,  in  general,  where  there  is  a  ques- 
tion as  to  the  performance  of  the  contract,  or  a  question  as  to  the 
amount  of  recovery.  Where,  however,  the  defense  is  affirma- 
tive, and  goes  to  the  entire  right  of  recovery,  it  is  better  to  rely 
entirely  on  the  affirmative  defense,  and  not  to  plead  in  denial. 
It  is  sometimes  better  to  plead  specially  and  without  a  denial 
where  only  a  partial  defense  is  interposed,  as,  for  instance, 
where  the  only  defense  is  that  part  of  a  sum  claimed  to  be  due 
the  plaintiff  has  been  paid.  In  cases  of  written  contracts  it  is 
useless  to  plead  in  denial,  unless  the  execution  of  the  contract 
is  disputed  or  performance  is  controverted,  since  all  that  a  de- 
nial accomplishes  is  to  require  evidence  of  execution  and  per- 
formance. Where  the  consideration  of  a  contract  is  impeach- 
able because  of  fraud,  illegality,  or  utter  insufficiency  of  con- 
sideration, it  is  the  true  policy  of  the  defendant  to  assume  the 
burden.  This  is  true  of  cases  where  the  statute  of  frauds  con- 
stitutes the  defense,  where  the  statute  of  limitations  is  entirely 
relied  on,  where  the  sole  defense  is  payment,  and  where  it  is 
an  accord  and  satisfaction.  It  is  in  general  true  that,  where 
the  defense  rests  entirely  on  facts  that  have  come  into  existence 
since  the  execution  of  the  contract,  the  true  policy  is  to  plead 
specially,  so  as  to  secure  the  right  to  open  and  close.  But,  be 
it  kept  in  mind,  only  general  rules  can  be  stated  and  general 
suggestions  made,  and  these  can  not  fit  every  case.  In  this 
branch  of  an  advocate's  practice,  as  well  as  elsewhere,  he  must 
think  for  himself,  and  for  himself  determine  the  plan  best 
suited  to  the  case  in  hand.  General  rules  and  suggestions 
doubtless  will  aid  him,  because  they  will  put  his  mind  upon 
the  correct  line  of  reasoning,  but  they  can  do  little  more. 

§  536.    Dangers  in  assuming  burden. — The  party  who  takes 
upon  himself  the  burden  must  not  be  unmindful  of  the  funda- 
43 
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mental  principle  that  he  who  asserts  a  fact  which  is  essential 
to  his  cause  of  action  or  to  his  defense  must  prove  it,  for  he 
can  not  rely  upon  the  weakness  of  his  adversary.  It  is  gen- 
erally the  plaintiff  who  "must  rely  on  the  strength  of  his  own 
right  and  the  clearness  of  his  own  proof,  and  not  on  the  want 
of  right  or  the  weakness  of  proof  of  his  adversary."^  But 
where  the  defendant  concedes  the  plaintiff's  prima  facie  case, 
and  undertakes  to  avoid  it,  the  positions  are  changed,  and  it 
is  the  defendant  who  must  rely  on  the  strength  of  his  own 
case,  for  no  weakness  in  that  which  he  confesses  will  avail 
him.  In  effect,  he  assumes  the  burden  of  proving  a  new  case, 
since  he  necessarily  concedes  to  his  adversary  a  prima  faci& 
case,  and  this  new  case  must  be  so  fully  made  out,  irrespective 
of  the  weakness  of  the  case  conceded  to  the  plaintiff,  as  that  it 
shall  in  itself  become  a  prima  facie  case  in  the  defendant's 
favor.  If  a  case  thus  made  out  by  the  defendant  is  not  suc- 
cessfully met  by  the  plaintiff,  then,  no  matter  how  strong  the 
case  conceded  to  the  latter,  the  defendant  will  succeed;  but  if 
the  defendant  does  not  thus  make  out  his  case,  then  he  will 
fail,  no  matter  how  weak  the  case  conceded  to  the  plaintiff  may 
be.^  If,  therefore,  the  defendant  desires  to  avail  himself  of 
any  weakness  of  his  adversary,  he  must  not,  if  he  can  avoid  it, 
concede  to  him  a  prima  facie  case;  nor,  if  he  distrusts  his  own 
strength,  should  he  rely  entirely  on  an  affirmative  defense,  ex- 
cept, indeed,  where  no  other  course  is  open  to  him. 

§  537.  Right  and  duty  correlative. — The  right  and  duty  to 
open  and  close  are  correlative;  so  that  one  who  has  the  right 
to  begin  may  be  required  to  do  so.^  This  results  from  the 
very  nature  of  the  right  as  declared  in  most  of  the  States.  It 
is  not  a  mere  privilege.*  In  those  jurisdictions  in  which  the 
tendency  is  to  treat  it  as  a  privilege,  the  reason  for  holding  it 
to  be  a  duty  is  not  so  strong,  but  the  court  could  doubtless  re- 

»  Best's  Presumptive  Evidence, §267.  *  Porter  v.  Still,  63  Miss.  357;   Pen- 

*  Best's  Presumptive  Evidence, §267.  hryn  Slate  Co.  u.  Meyer,  8  Daly  (K. 

8  Osborne  t;.  Kline,  18  Neb.  344,  S.  Y.),  61. 
C.  25  N.  W.  R.  360. 
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quire  the  party  having  the  right  to  open  and  close  to  do  so  in 
any  jurisdiction. 

§  538.   Who  has  the  right  to  open  and  close— General  rnle.— 

As  a  general  rule,  the  party  upon  whom  rests  the  burden  of 
the  issue,  usually  the  plaintiff,  has  the  right  to  open  and  close. ^ 
It  seems,  however,  to  be  the  practice  in  Alabama,  California, 
Massachusetts  and  Maryland  for  the  plaintiff  to  open  and  close 
in  all  cases. ^  The  general  rule  is  sometimes  stated  as  follows: 
The  party  who  would  be  defeated  if  no  evidence  were  given  on 
either  side  must  first  produce  his  evidence,  and  has  the  right 
to  open  and  close. '"* 

§  539.  When  the  r^ile  applies — Damages. — This  rule  applies 
where  the  plaintiff  has  only  to  prove  his  damages.^  But  where 
the  damages  are  liquidated,  and  nothing  more  than  a  mere 
computation  of  interest  or  attorney's  fees,  or  the  like,  is  nec- 


'  1  Greenl.  Ev.,  §  74 ;  Kirkpatrick  v. 
Armstrong,  79  Ind.  384 ;  Donahoe  v. 
Rioh,  2  Ind.  App.  540,  S.  C.  28  N.  E. 
R.  1001 ;  Starnes  v.  Schofield,  5  Ind. 
App.  4,  S.  C.  31  N.  E.  R.  480;  Kimble 
V.  Adair,  2  Blackf.  320;  Downey  r. 
Day,  4  Ind.  531 ;  Moore  v.  Allen,  5 
Ind.  521;  Shank  v.  Fleming,  9  Ind. 
189;  McLees  v.  Felt,  11  Ind.  218;  Ju- 
dah  V.  Trustees,  23  Ind.  272 ;  Goodrich 
V.  Friedersdorff,  27  Ind.  308;  Fetters 
V.  Bank,  34  Ind.  251 ;  Hamlyn  v.  Nes- 
bit,  37  Ind.  284;  Camp  v.  Brown,  48 
Ind.  575;  Board  r.  Gray,  54  Ind.  91; 
Heilman  v.  Shanklin,  60  Ind.  424; 
Hyatt  V.  Clements,  65  Ind.  12;  Ban- 
nister I'.  Jett,  83  Ind.  129;  Reynolds 
V.  Baldwin,  93  Ind.  57 ;  Rahm  i'.  Deig, 
121  Ind.  283,  S.  C.  23  N.  E.  R.  141 ; 
Johnson  r.  Josephs,  75  Me.  544;  Dille 
V.  Lovell,  37  Ohio  St.  415;  Wright's 
Adm'r  v.  Northwestern  Mut.  Life  Ins. 
Co.,  91  Ky.  208,  S.  C.  15  S.  W.  R.  242; 
Swafford  r.  AVhipple,  3  G.  Greene, 
261,  S.  C.  54  Am.  Dec.  498;  Ransone 
».  Christian,  56  Ga.  351 ;    Bradley  v. 


Clark,  1  Cush.  (Mass.)  293;  Tingling 
V.  Hesson,  16  Md.  112,  121. 

*  Chamberlain  v.  Gaillard,  26  Ala. 
504 ;  Benham  v.  Rowe,  2  Cal.  387,  S. 
C.  56  Am.  Dec.  342;  Dorr  v.  Tremont 
Bank,  128  Mass.  349;  Townsend  v. 
Townsend,  7  Gill.  (Md.)  10,  25. 

3  Osborne  v.  Kline,  18  Neb.  344,  S. 
C.  25  N.  W.  R.  360;  Lexington  Ins. 
Co.  V.  Paver,  16  Ohio,  324,330 ;  Broom's 
Com.,  221.  See,  also,  "Right  to  Begin 
and  Reply,"  25  Cent.  L.  J.  171 ;  Cor- 
telyou  V.  Hiatt,  36  Neb.  584,  S.  C.  54 
N.  W.  R.  964;  Perkins  v.  Ermel,  2 
Kan.  325;  Boyce  v.  Lake,  17  S.  Car. 
481. 

♦Johnson  v.  Josephs,  75  Me.  544; 
Baltimore  and  Ohio  R.  R.  Co.  v.  Mc- 
Whinney  et  al.,  36  Ind.  436;  Mercer 
r.  Whall,  5  Ad.  &  El.  (N.  S.)  447; 
Wausau  Boom  Co.  v.  Dunbar,  75  "Wis. 
133,  S.  C.  43  N.  W.  R.  739;  Cunning- 
ham V.  Gallagher,  61  Wis.  170;  Tall- 
madge  v.  Press  Pub.  Co.,  14  N.  Y. 
Supp.  331;  St.  Louis,  etc.,  R.  R.  Co. 
V.  Taylor  (Ark.),  20  S.  W.  R.  1083. 
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essary,  the  law  is  otherwise.^  It  was  held,  however,  in  a  suit 
upon  a  promissory  note  providing  for  reasonable  attorney's 
fees,  where  the  defendant  pleaded  payment  and  a  set-off,  that 
an  admission  by  him  that  a  certain  sum  would  be  a  reasonable 
attorney's  fee,  if  the  entire  amount  of  the  note  should  be  re- 
covered, did  not  entitle  the  defendant  to  the  open  and  close,  as 
the  plaintiff  might  recover  a  part  only  of  the  entire  amount. ^ 

§  540.  Eight  where  several  issues  or  defendants. — Where 
there  are  several  issues,  the  plaintiff  is  entitled  to  the  open  and 
close,  if  the  burden  is  on  him  to  prove  any  one  of  them.^  So, 
where  there  are  several  defendants,  the  plaintiff  may  open  and 
close,  if  he  has  the  right  to  begin  as  against  any  one  of  them.* 
It  has  been  held,  however,  that  where  one  of  several  defend- 
ants pleads  affirmatively  he  has  the  same  right  to  open  and 
close  as  if  he  were  the  sole  defendant.^ 

§  541.   How  defendant  may  acquire  the  riglit — Admissions. 

— The  defendant  may  acquire  the  right  to  begin  by  admitting 
all  the  material  allegations  of  the  complaint  and  setting  up  an 
affirmative  defense  in  his  answer;*'  or,  perhaps,  by  admitting 

'Huntington   ??.  Conkey,   33  Barb.  226;    2  Best  Ev.,  §  637 ;    1  Stark  E  v., 

(N.  Y.)  218,  228.      See,  also,  Black-  382. 

ledge  V.  Pine,  28  Ind.  466;    Harvey  v.  *  Clodfelter  v.  Hulett,  92  Ind.  426; 

Ellithorpe,    26    HI.   418;     Hudson   v.  Kirkpatrickr?.  Armstrong,  79  Ind.  384. 

Wetherington,  79  N.  Car.  3;    Elwell  Compare  Sodousky  v.  McGee,  4  J.  J. 

V.  Chamberlin,  31  N.  Y.  611.  Marsh.  (Ky.)  267. 

"^  Camp  V.  Brown,  48  Ind.  575.     See,  *  Sodousky  v.  McGee,  4  J.  J.  Marsh, 

generally,  upon  this  subject,  Sillivant  (Ky.)  267. 

V.  Reardon,  5  Ark.  140,  157  ;    McCon-  « Thurston  v.  Kennett,  22  N.  H.  151 ; 

nell  V.  Kitchens,  20  S.  Car.  430;  Gra-  Suiter  v.  Park  Nat.  Bank,  35  Neb.  372, 

ham  V.  Gautier,  21  Tex.  Ill;    Robin-  S.   C.  53  N.  W.  R.  205;    Jackson  v. 

son  V.  Hitchcock,  8  Mete.  (Mass.)  64;  Delaplaine,6Hous.  (Del.)  358;  Martin 

Mason  v.  Croom,  24  Ga.  211 ;  Wright  v.  Suber  (S.Car.) ,  18  S.E.R.  125 ;  Hunt- 

V.  Abbott,  85  Ind.  154;    Dahlman  v.  ington  v.Conkey,33Barb.218;  Lindley 

Hammel,    45   Wis.   466;     Buzzell    v.  i;.  Sulhvan,  133  Ind.  588,  S.  C.  32  N.  E. 

Snell,  25  N.  H.  474.  R.  738;  McCormick,  etc.,  Co.  v.  Gray, 

'  Johnson  v.  Maxwell,  87  N.  Car.  18 ;  100  Ind.  285 ;    Fairbanks  v.  Irwin,  15 

Jackson  v.  Hesketh,  2  Stark  R.  454;  Colo.  366;  Stronach  v.  Bledsoe,  85  N. 

Bowen  v.  Spears,  20  Ind.  146 ;    Jack-  Car.  473.      And  see  Conselyea  et  al. 

son  V.  Pittsford,  8  Blackf.  194;    Bert-  v.  Swift,   103  N.  Y.  604;    Murray  v. 

rand  v.  Taylor,  32  Ark.  470;     Mont-  New  York,  etc.,  Co.,  85  N.  Y.  236; 

gomery  v.  Swindler,  32  Ohio  St.  224,  Chicago,  etc.,  R'y  Co.  v.  Bryan,   90 
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at  the  trial  all  such  facts  as  the  plaintiff  would  have  to  prove 
to  entitle  him  to  recover  his  entire  claim. ^  An  argumentative 
denial,  though  in  form  an  affirmative  plea,  is  not  sufficient  to 
entitle  the  defendant  to  begin. -^  It  is  sufficient  if  the  defendant 
admits  all  the  material  allegations;  for  immaterial  allegations 
in  the  complaint,  not  necessary  to  be  proved  by  the  plaintiff, 
need  not  be  admitted  by  the  defendant  to  entitle  him  to  the 
opening.^  But  the  admission  must  be  broad  enough  to  dis- 
pense with  the  introduction  of  any  evidence  on  the  part  of  the 
plaintiff.* 

§  542.  How  plaintiff  may  prevent  defendant  from  acquiring 
the  right. — The  plaintiff  may,  in  some  cases,  retain  or  recover 
the  right  to  open  and  close  notwithstanding  the  defendant  has 
admitted  all  the  material  allegations  of  the  complaint.  This 
may  be  done  by  admitting  all  the  facts  averred  in  the  answer 
as  constituting  an  affirmative  defense.  The  rule  upon  this 
subject  may  be  formulated  as  follows:  Although  the  defendant 
should  admit  all  the  material  allegations  of  the  complaint,  and 
set  up  an  affirmative  defense,  yet  if  the  plaintiff  by  reply,  or, 
in  some  jurisdictions,  by  unqualified  admission  at  the  trial, 
concedes  all  the  facts  constituting  the  defense,  and  alleges  facts 
in  avoidance  thereof,  he  is  entitled  to  begin. ^ 

111.126;  Burckhalter  u.  Coward,  16  S.  '  Millerd  v.  Thorn,  56  N.  Y.  402; 

Car.  435.  Murray  v.  New  York,  etc.,  Co.,  85  N. 

'Campbell  v.  Roberts,  66  Ga.  733;  Y.  236;  List  r.  Kortepeter,  26Ind.27. 

City  of  Aurora  v.  Cobb,  21   Ind.  492 ;  *  Starnes  v.  Schofield,  5  Ind.  App.  4, 

McCloskey  v.  Davis  (Ind.),  35  N.  E.  S.  C.  31  N.  E.  R.  480;    Rahm  r.  Deig, 

R.  187.     But  compare  Lake  Ontario  121   Ind.   283;     McCloskey    r.   Davis 

Nat.  Bank  v.  Judson,  122  N.  Y.  278;  (Ind.),  35  N.  E.  R.  187;    Sanders  v. 

Wigglesworth     v.    Atkins,    5     Cush.  Bridges,  67  Tex.   93;    McConnell    v. 

(Mass.)  212.  Kitchens,  20  S.  Car.  430,  S.  C.  47  Am. 

'Bradley    v.   Clark,    1    Cush.   293;  R.  845;    Goodpaster  v.  Vorris,  8  la. 

Rothrock   v.  Perkinson,   61    Ind.  39.  334,  S.  C.  74  Am.  Dec.  313;    Page  v. 

See,  also,  Kinney  v.  Dodge,  101  Ind.  Osgood,  2  Gray   (Mass.),  260;    Sey- 

573;     Robbins  v.   Spencer,   121   Ind.  mour  v.  Bailey,  76  Ga.338;  Tallmadge 

694,  S.  C.  22  N.  E.  R.  660.    Thus,  in  v.  Press  Pub.  Co.,  14  N.  Y.  Supp.  331 ; 

an  action  of  replevin,  an  answer  of  Lake  Ontario  Nat.  Bank  v.  Judson, 

property  in  tlie  defendant  amounts  to  122  N.  Y.  638,  S.  C.  25  N.  E.  R.  392. 

a  mere  argumentative  denial,  and  the  *  Hall  v.  Weare,  92  U.  S.  728,  738; 

plaintiff  is  entitled  to  the  open  and  Love  r.  Dickerson,  85  N.  Car.  5;  Viele 

close.     Turner  v.  Cool,  23  Ind.  56.  v.  Gerniaiiiu  Ins.  Co.,  26  la.  9,  S.  C. 
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§  543.  Effect  of  failure  to  offer  evidence — Waiver. — Failure 
on  the  part  of  the  defendant  to  offer  evidence  will  not  deprive 
the  plaintiff  of  the  right  to  open  and  close  the  argument.^  This 
rule  has  been  held  applicable  even  where  the  defendant  filed  an 
ajQ&rmative  answer,  under  which  he  would  have  been  entitled 
to  the  open  and  close  if  he  had  offered  any  evidence.^  The 
court,  in  the  case  just  referred  to,  placed  its  decision  upon  the 
ground  that  if  the  defendant  were  allowed  to  obtain  the  open 
and  close  by  merely  filing  an  affirmative  answer  without  at- 
tempting to  support  it  by  any  evidence,  he  might,  by  means 
of  a  sham  plea,  obtain  an  undue  advantage  and  acquire  a  right 
which  the  law  does  not  give  him.  But  where  the  defendant, 
after  plaintiff's  argument,  submits  the  cause  without  argument 
on  his  part,  the  plaintiff  can  make  no  further  argument.^  It 
would,  however,  give  the  plaintiff  an  undue  advantage  to  per- 
mit him  by  waiving  the  opening  argument,  to  deprive  the  de- 
fendant of  all  argument,  so  where  the  plaintiff  does  waive  the 
opening  argument  the  defendant  ought  to  have  the  right  to 
close,  and  if  the  plaintiff  be  permitted  to  close  he  should  at 
least  be  confined  to  a  strict  reply  to  the  defendant's  argument.^ 

§  544.  Special  proceedino;s — There  are  many  special  pro- 
ceedings where  it  is  difficult  to  determine  which  party  occupies 
the  position  of  plaintiff  and  which  that  of  defendant.  In  such 
cases,  unless  otherwise  provided  by  statute,  the  right  to  open 
and  close  belongs,  as  a  rule,  "to  the  party  who  seeks  to  alter 
the  existing  state  of  things. "  ^     Thus,  where  a  will  is  offered  for 

96  Am.  Dec.  83;    Mann  v.  Scott,  32  that  the  defendant  in  a  criminal  case 

Ark.  593,  596;    Richards  tK  Nixon,  20  can  not,  by  waiving  argument  after 

Pa.  St.  19;  Thornton  v.  West  Felici-  the  opening  argument  has  been  made, 

ana  R.  R.  Co.,  29  Miss.  143;  Edwards  deprive  the   State  of  the  right  to  a 

V.  Hushing,  31  111.  App.  223.  closing  argument  under  a  statute  giv- 

'  Worsham  v.  Goar,  4  Port.  (Ala.)  ing  it  that  right.  Vines  t?.  State, 31  Tex. 

441.     Compare  Guess  v.  Stone  Mount-  Crim.  R.  31,  S.  C.  19  S.  W.  Rep.  545, 

ain,  etc.,  Co.,  72  Ga.  320.  S.  C.  14  Crim.  L.  Mag.  758. 

'  Daviess  v.  Arbuckle,  1  Dana  (Ky.),  *  Brown  v.  Swineford,  44  Wis.  282, 

525.  290.     Compare  Cartright  v.  Clopton, 

'Tyre  v.  Morris,  5  Harr.   (Del.)  3.  25  Ga.  85. 

See,  also,  Creager  v.   Blank,  32  111.  *  See  "The  Right  to  Begin  and  Reply 

App.  615.    It  has  been  held,  however,  in  Special  Proceedings,"  25  Cent.  L.  J. 
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probate,  the  proponent  lias  the  right  to  open  and  close.'  Where, 
however,  the  will  has  once  been  probated,  the  right  to  open 
and  close  would  seem,  upon  principle,  to  be  with  the  party  w^ho 
attacks  its  validity.^  In  proceedings  to  condemn  land  and 
assess  damages  under  the  law  of  eminent  domain,  the  petitioner 
generally  has  the  right  to  open  and  close, -^  but  upon  appeal 
from  the  decision  of  the  board  of  commissioners  establishing  a 
highway,  where  the  remonstrance  goes  only  to  the  amount  of 
damages,  it  has  been  held  that  the  parties  remonstrating  have 
the  right  to  open  and  close.*  In  accordance  with  the  general 
rule  already  stated,  the  applicant  for  a  license  to  sell  liquor 


459^83,  where  many  illustrative  cases 
are  cited  and  reviewed  by  Judge  Sey- 
mour D.  Thompson. 

'  Mathews'  Adm'rv.  Forniss,91  Ala. 
157,  S.  C.  8  So.  Rep.  661;  Seebrock  v. 
Fedawa,  30  Neb.  424,  S.  C.  46  N.  W. 
Rep.  650;  McBee  v.  Bowman,  89 
Tonn.  132,  S.  C.  14  S.  W.  Rep.  481  ; 
McClintock  v.  Curd,  32  Mo.  411 ;  Ken- 
nedy V.  Upshaw,  66  Tex.  442;  Raude- 
baugh  )'.  Shelley,  6  Ohio  St.  307.  When 
the  sanity  of  the  testator  is  involved  a 
more  difficult  question  is  presented,  as 
sanity  is  presumed,  and  many  author- 
ities hold  that  this  presumption  throws 
the  burden  of  proof  upon  the  party 
opposed  to  the  probate  of  the  will. 
See  Whitenach  v.  Stryker,  2  N.  J.  Eq. 
8 ;  Delafield  v.  Parrish,  25  N.  Y.  9 ; 
Grabill  v.  Barr,  5  Pa.  St.  441,  S.  C. 
47  Am.  Dec.  418 ;  Grubb  v.  McDonald, 
91  Pa.  St.  236 ;  Cotton  v.  Ulmer,  45 
Ala.  378,  S.  C.  6  Am.  R.  703;  Taylor 
V.  Creswell,  45  Md.  422;  Hawkins  v. 
Grimes,  13  B.  Mon.  (Ky.)  257;  Dur- 
ham V.  Smith,  120  Ind.  463;  Rush  v. 
Megee,  36  Ind.  69;  Dunlop  v.  Peter, 
1  Cranch  C.  C.  (U.  S.)  403.  And  com- 
pare Ware  v.  Ware,  8  Me.  42;  Buck- 
minster  V.  Perry,  4  Mass.  593;  Syme 
V.  Broughton,  85  N.  Car.  367 ;  Williams 
V.  Robinson,  42  Vt.  658,  S.  C.  1  Am. 
R.359;  Hardy  V.  Merrill,  56 N.  H.  227, 


S.  C.  22  Am.  R.  441;  Perkins  v.  Per- 
kins, 39  N.  H.  161. 

*  Banning  v.  Banning,  12  Ohio  St. 
437 ;  Moore  v.  Allen,  5  Ind.  521 ;  Rog- 
ers V.  Diamond,  13  Ark.  474;  Tobinv. 
Jenkins,  29  Ark.  151,  153;  Edelen  w. 
Edelen,  6  Md.  288.  But  compare 
Phelps  V.  Hartwell,  1  ]\Iass.  71 ; 
Boardman  v.  Woodman, 47  N.  H.  120; 
Beaubien  v.  Cicotte,  8  Mich.  9 ;  Com- 
stock  V.  Hadlyme  Eccles.  Soc,  8  Conn. 
254,  S.  C.  20  Am.  Dec.  100;  Vancleave 
r.  Beam,  2  Dana  (Ky.),  155,  and  see 
authorities  cited  in  last  note,  .supra. 

^  South  Park  Comm'rs  v.  School 
Trustees,  107  111.489;  Streyer  v.  Geor- 
gia, etc.,  R.  R.  Co.,  90  Ga.  56,  S.  C.  15 
S.  E.  Rep.  637;  Neff  v.  Cincinnati,  32 
Ohio  St.  215 ;  McReynolds  v.  Burling- 
ton, etc.,  R.  R.  Co.,  106  111.  152;  Bal- 
timore &Ohio  R.  R.  Co.v.  Pittsburgh, 
W.  &  K.  R.  R.  Co.,  17  W.  Va.  812; 
Harrison  v.  Young,  9  Ga.  359.  But  it 
is  otherwise  where  the  land-owner  is 
the  real  actor.  Indiana,  B.  &  W.  R. 
R.  Co.  V.  Cook,  102  Ind.  133;  Spring- 
field &  M.  R.  R.  Co.  V.  Rhea,  44  Ark. 
258;  Connecticut  R.  R.  Co.  v.  Clapp, 
55  Mass.  559;  Oregon,  etc.,  R.  R.  Co. 
V.  Barlow,  3  Ore.  311 ;  Minnesota,  etc., 
R.  R.  Co.  V.  Doran,  17  Minn.  188. 

*  Peed  V.  Brenneman,  89  Ind.  252. 
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has  the  right  to  open  and  close, ^  and  so  does  one  who  has  filed 
a  claim  against  a  decedent's  estate,^  unless  the  administrator 
or  executor  admits  the  truth  of  the  complaint  and  sets  up  an 
affirmative  defense.^ 


'  Hill  V.  Perry,  82Ind.28;  Goodwin 
V.  Smith,  72  Ind.  113. 

» Yinglingv.  Hesson,  16  Md.  112, 121. 
See,  also,  James  v.  Kiser,  65  Ga.  515. 

'  McCloskey  v.  Davis  (Ind.  App.) ,  35 
N.E.R.187.    But  see  Alloway  V.Nash- 


ville, 88  Tenn.  510,  S.  C.  8  L.  R.  A.  123, 
and  compare  with  this  latter  case.  Col- 
orado Central  R.  R.  Co.  v.  Allen,  13 
Colo.  229,  S.  C.  22  Pac.  R.  605:  Fitz- 
gerald V.  Beers,  31  Mo.  App.  356 


CHAPTER   XXI. 

THE    STATEMENT    OF   THE    CASE. 

§545.  Importance  of  opening  state-     §554.  Attention  of  jury  must  be 

nient.  aroused. 

646.  Of  wliat  it  should  consist.  655.  Suggestive  statement. 

547.  Its  leading  purpose.  656.  Evidence  should  not  be  over- 

648.  Anticipating  the  defense.  stated. 

549.  Repetition.  557.  Presenting  a  tenable  theory. 

550.  Arguing  too  soon.  658.  Keeping  statement  within  prop- 
651.  Perspicuity  and  clearness.  erlimits — Discretion  of  court. 

552.  How  to  secure  clearness.  659.  Exceeding  proper  limits — Sav- 

553.  Virtue  of  plain  statement.  ing  and  curing  error. 

§  545.  Impoi'tanee  of  opening  statement. — First  impres- 
sions are  always  important.  Men  are  slow  to  yield  one  im- 
pression and  accept  another.  Where  an  impression  has  once 
been  made  another  can  find  an  abiding  place  only  by  dislodg- 
ing it.  If  the  one  impression  is  dislodged,  that  which  takes 
its  place  is  very  likely  to  be  confused  and  obscure,  for  the  first 
and  last  are  apt  to  blend.  A  photographer  who  should  attempt 
to  take  a  picture  upon  a  plate  on  which  traces  of  another  pict- 
ure still  remain,  even  though  in  shadowy  outline,  could  not 
secure  a  clear  and  distinct  likeness.  If  one  should  attempt  to 
imprint  a  seal  on  wax  already  impressed  by  another  seal,  he 
would  get,  at  best,  but  an  obscure  and  indistinct  impression. 
As  it  happens  in  such  cases,  so  often  it  happens  in  the  human 
mind;  hence,  it  is  reasonable  to  conclude  that,  where  an  im- 
pression is  to  be  made,  it  must  be  made  clear  and  strong  by  the 
earliest  words,  and  where  one  is  to  be  removed  it  must  be  done 
while  it  is  yet  fresh,  and  by  a  power  that  will  completely  dis- 
place it.  With  length  of  time,  impressions  which  ripen  into 
mental  judgments  strengthen  and  deepen;  their  roots  go  deeper 
and  take  stronger  hold  as  the  mind  dwells  upon  them.  It  is, 
therefore,  obvious  that  the  statement  of  the  case,  both  for  the 
plaintiff  and  for  the  defendant,  is  a  work  requiring  skill  and 
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power. ^  A  writer  in  one  of  our  law  periodicals  justly  says: 
"Generally  speaking,  a  case  well  opened  is  half  won.  It  is 
the  opening  speech  that  gives  the  cue  to  the  jury.  Through- 
out the  course  of  the  evidence,  they  follow  the  lines  then  given 
them."^  Justice  Miller,  of  the  Supreme  Court  of  the  United 
States,  regarded  the  opening  statement  as  of  greater  import- 
ance than  the  closing  argument,  for  his  opinion  is  that  it  is, 
in  effect,  "choosing  the  ground  where  the  battle  shall  be 
fought."'^  But  it  is  not  safe  to  assume  that  there  can  be 
such  a  choice,  for  a  wary  antagonist — and  such  it  must  be  pre- 
sumed will  be  encountered — may  stoutly  and  successfully  con- 
test the  choice,  so  that  it  is  necessary  to  be  prepared  to  fight 
on  any  ground  that  the  movements  of  the  conflict  may  make 
the  real  field  of  battle.  Much  may  be  done  in  every  case  to 
fix  the  battle-ground,  but  it  is  not  every  case,  by  any  means, 
where  one  party  alone  will  have  it  of  his  own  choosing.  If, 
however,  the  advocate  can  not  always  select  the  battle-field,  he 
can,  at  least,  prevent  his  adversary  from  having  his  free  choice. 
It  is,  therefore,  important  at  the  outset  to  carefully  mark  out 
the  lines  where  the  main  contest  shall  take  place,  and  to  keep 
as  nearly  within  them  as  it  is  possible  for  human  power  and 
will  to  do. 

§  546.  Of  what  it  should  consist. — The  opening  of  counsel 
should  ordinarily  consist  of  a  comparatively  brief  statement  of 
the  nature  of  the  action,  the  substance  of  the  pleadings,  the  is- 
sues to  be  tried,  and  the  facts  expected  to  be  established  by  the 
evidence.^  It  is  generally  proper  and  expedient  also  to  state 
the  law  supposed  to  govern  the  case,  especially  if  it  be  a  crim- 
inal case,  where  the  jury  are  the  judges  of  the  law  as  well  as 

'  Judge  Dillon  says :     "Not  one  law-  "Open ;"  3  Bouv.  Inst.,  333,  §  3049 ;  1 

yer  in  twenty  can  state  a  case  neatly,  Burrill's  Pr.,  234 ;  P.room's  Com.,  221 ; 

logically,  compactly."     Rhetoric  as  an  3   Chitty's   Gen.    Pr.,    880.      Counsel 

Art  of  Persuasion,  28.  may   exhibit   to  the  jury  a  diagram 

"  23  Central  Law  J.  223.  showing  the  place   where  the   injury 

'  Rhetoric  as  an  Art  of  Persuasion,40.  complained  of  was  received.  Battishill 

*  Ayrault  v.  Chamberlain,  33  Barb.  v.  Humphrey,  64  Mich.  494,  S.  C.  31 

229;    2  Abbott's  Law  Diet.,  210,  Tit.  N.W.  R.  894. 
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the  facts. ^  "While  the  statement  should  be  brief,  it  should  yet 
be  copious  enough  to  lay  before  the  jury  the  lines  of  the  the- 
ory.^ These  lines  are  the  highways  along  which  their  thoughts 
must  travel.  If  their  thoughts  can  be  drawn  into  highways 
laid  out  straight  and  plain,  they  will  leave  them  with  reluc- 
tance, but  continue  in  them  with  pleasure.  Men's  thoughts 
delight  in  smooth  roads,  and  dislike  rough  lines  as  much  as 
the  traveler  does  holes,  logs  and  stones  in  the  path  along  which 
he  must  make  his  way.  The  writer  from  whom  we  have  al- 
ready quoted  says:  "We  all  know  that  in  an  argument  upon 
any  subject  whatever,  if  we  first  start  off  with  the  theory,  and 
then  undertake  to  prove  it,  we  find  the  task  of  making  the 
proof  sufficient  a  comparatively  easy  one,  and  one  to  which  we 
are,  as  it  were,  cummittcd;  whilst  if  we  reverse  the  process, 
and,  beginning  with  the  proof,  endeavor  afterwards  to  con- 
struct the  theory,  we  are  very  likely  to  reject  the  theory  as  not 
sufficiently  proven.  In  the  latter  case,  our  critical  faculties 
are  first  excited,  and  it  is  more  congenial  to  our  minds  to  de- 
tect flaws  in  the  chain  of  proof  than  to  accept  it  as  complete; 
whilst  in  the  former  case  our  love  of  system  and  harmony  is 
first  called  into  play,  our  mental  powers  are  engaged  in  sup- 
port of  our  proposition,  and  we  are  not  easily  induced  to  ex- 
amine too  closely  the  evidence  upon  which  we  are  acting. 
This  is  exactly  the  feeling  of  the  average  juror,  and  if,  at  the 
very  beginning,  he  clearly  understands  what  is  the  litigant's 
case,  he  will  retain  to  the  end  of  the  trial  an  unconscious  bias 
in  favor  of  that  case  being  proved."^  Possibly  the  writer 
speaks  somewhat  more  strongly  than  experience  will  justify, 
but,  if  he  has  gone  astray  at  all,  he  is,  at  all  events,  not  far 
from  the  true  path.  If  to  his  premises  be  added  that  the 
minds  of  the  jurors  are  strongly  impressed  with  the  belief  that 
the  case  stated  to  them  is  a  just  one,  then  his  conclusion  will 

>"Whart.  Crim.  PI.  &  Pr.,  §§551,  562,  theorj^  around  which  lie  should  group 

563.  all  the  facts  which  he  admits  as  estab- 

»  "The  counsel  whose  duty  it  is  to  lished  for  the  other  side,  and   those 

make  the  opening  for  his  side  of  the  which  he  relies  on  as  proved  by  hia 

case,"   says   Justice   Miller,   "should-  own." 

have  a  clear  theory  of  that  case;    a  '23  Cent.  Law  J.  224. 
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be  unquestionably  the  correct  one.  If  the  jurors  can  be  made 
to  understand  the  case,  to  see  in  advance  the  lines  upon  which 
it  will  move,  and  that  it  is  just,  they  will  not  surrender  their 
preconceived  views  without  a  struggle.  What  agrees  with 
these  views  will  be  heartily  seized  as  true,  what  differs  will  be 
rejected  as  false,  unless  it  comes  with  such  force  that  convic- 
tion is  almost  inevitable.  The  great  judge  from  whom  we 
have  quoted  says  that,  "To  enable  the  judge  or  jury  to  under- 
stand fully,  and  appreciate  correctly,  the  force  and  value  of 
the  more  elaborate  argument  it  is  necessary,  in  the  first  in- 
stance, to  give  a  clear  view  of  the  aspect  of  the  case,  of  the 
matter  to  be  decided,  and  of  the  elements  of  which  that  decis- 
ion must  be  composed.  The  object  is  not  successfully  attained 
either  by  the  announcement  that  certain  abstract  questions  of 
law  are  necessary  to  be  decided  in  the  judgment  to  be  rendered, 
nor  that  certain  items  of  evidence  will  be  introduced. ' '  ^  There 
is  a  great  deal  of  practical  wisdom  in  this  advice,  for  the  state- 
ment must  be  something  more  than  a  mere  outline.  If  it  is 
not  full  and  clear  enough  to  inform  the  jury  of  the  case  which 
they  are  to  pass  upon,  it  will  fail  to  accomplish  its  purpose. 
It  is  not  necessary,  however,  that  all  the  details  of  the  case 
should  be  stated,  for  evil,  rather  than  good,  will  be  done  by 
overlaying  the  statement  with  details.  Justice  Miller,  from 
whom  we  again  borrow  thoughts,  as  well  as  words,  says:  "The 
propositions  of  law  and  fact  on  which  counsel  rely  must  be 
stated  so  as  to  show  clearly  their  relation  to  each  other,  and  be 
so  plainly  expressed  as  to  present  a  chart  of  the  road  to  be 
traveled,  without  a  map  in  detail  of  the  country  through  which 
that  road  is  to  go."  ''' 

§  547.  Its  leading  purpose. — Mr.  Chitty  and  other  authors 
caution  counsel  against  giving  any  hint  in  the  opening  state- 
ment that  may  suggest  to  the  court  or  to  the  opposing  counsel 
an  objection  to  his  case  which  did  not  occur  to  them.  This 
caution  is  well  enough,  but  if  counsel  in  stating  his  case  keeps 
fully  in  mind  the  great  object  of  the  statement  he  will  hardly 

*  Rhetoric  as  an  Art  of  Persuasion, 39.        '  Ibid,  40. 
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err  in  this  respect.  The  leading  purpose  of  the  statement  is  to 
create  in  the  minds  of  the  jury,  at  the  very  tlireshold,  a  favor- 
able opinion  of  the  cause.  It  is  not  expected  that  anything  of 
an  unfavorable  character  will  be  there  mentioned,  nor  is  there 
anything  unfair  in  this,  for  the  statement  professes  only  to 
state  one  side  of  the  case.  It  is,  indeed,  sometimes  expedient 
to  avow  that  it  is  the  statement  of  one  side  only  of  the  case, 
since  that  will  prevent  any  charge  of  want  of  fairness  or  can- 
dor. There  can  hardly  be  a  greater  mistake  than  that  of  cov- 
ering or  hiding  the  points  of  a  case  by  stating  points  favorable 
to  the  adversary.  From  first  to  last  the  complexion  of  the 
statement  should  be  favorable  to  the  client  in  whose  behalf  it 
is  made.  When,  however,  as  is  sometimes  tlie  case,  it  is  nec- 
essary to  state  matters  favorable  to  the  adverse  party,  it  should 
be  done  fairly  and  candidly,  but  these  matters  should  never  be 
allowed  to  hide  the  facts  favorable  to  the  client  in  whose  behalf 
the  advocate  pleads.  The  facts  of  that  side  must  always  be 
prominently  in  the  foreground,  and  so  displayed  that  they 
seem  naturally,  and  almost  as  a  matter  of  course,  to  entitle  the 
client  to  a  verdict. 

§  548.  Anticipating  the  defense. — In  England  it  is  common 
practice  to  anticipate  the  defense  and  attempt  to  show  why  it 
should  be  unavailing.^  It  is,  however,  better,  as  a  general 
rule,  to  state  only  the  case  the  advocate  represents,  leaving 
opposing  counsel  to  state  their  own  case,  although  there  are 
cases  where  defenses  must  be  anticipated  and  their  force  broken. 
This  course  is  especially  necessary  where  it  is  expected  that  the 
character  of  the  defense  will  be  such  as  to  appeal  to  the  sympa- 
thies or  to  the  passions  and  prejudices  of  the  jury.  But  even 
in  such  cases  great  care  should  be  taken  not  to  give  too  much 
prominence  to  the  principal  features  of  the  defense,  and  some 
of  our  courts  have  discountenanced  the  practice  altogether.^ 

§  549.    Repetition. — An  English  author  directs  the  advocate 

>3Chitty'sGen.  Pr.,880;  Meagoe  r.    611,  614;  Baker  v.  State,  69  Wis.  32, 
Simmons,  3  Car.  &  P.  75.  S.  C.  33  N.  W.  R.  52. 

»  See  Elwell  v.  Chamberliu,  31  N.  Y. 
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to  take  great  pains  to  state  each  question  of  law  and  of  fact 
fully,  and  to  repeat  it  whenever  the  evidence  bearing  upon  it 
is  stated.  This  advice  is  followed  by  this  language:  "Then, 
taking  each  of  these  questions  in  turn,  state  in  the  form  of 
narrative  the  proofs  you  propose  to  produce  in  order  to  its  estab- 
lishment; and  in  so  doing  be  very  careful  to  show  no  misgiv- 
ings about  it  by  anticipating  objections,  apologizing  for  defects, 
or  making  an  effort  to  give  weight  to  certain  witnesses,  for  you 
must  assume  that  they  are  unimpeachable  until  they  are  shaken 
by  your  opponents,  and  their  testimony  to  be  conclusive  until 
it  is  shown  to  be  otherwise."'  This  advice  is  of  more  value  to 
the  English  than  to  the  American  advocate,  but  it  is  by  no 
means  without  value  to  the  latter.  What  the  author  says  re- 
specting the  framing  of  questions  and  arranging  the  evidence 
under  them  in  due  order  will  apply  to  all  complex  cases,  but 
will  be  unnecessary  in  simple  ones.  Nor  do  we  think  it  ex- 
pedient to  repeat  the  questions,  for  this  not  only  adds  to  the 
length  of  the  statement,  but  it  also  gives  to  it  a  labored  appear- 
ance, which  is  very  likely  to  detract  from  its  effectiveness.  An 
opening  statement  ought  not  to  appear  to  be  an  elaborate  pro- 
duction; it  should  seem  to  be  a  plain  and  simple  narrative, 
constructed  for  the  purpose  of  conveying  information  to  the 
court  and  jury.  It  will,  no  doubt,  cost  much  labor  in  an  in- 
tricate case  to  construct  such  a  statement,  but  the  labor  should 
not  be  visible.  Nor  do  we  agree  that  it  is  best  to  assume,  in 
all  cases,  that  a  witness  is  unimpeachable,  for  there  are  many 
cases  where  it  is  better  to  frankly  concede  the  weakness  of  his 
reputation;  but  show  that  his  story  is  corroborated,  or  has 
such  strong  intrinsic  marks  of  truth  as  to  be  trustworthy.  It 
is  wiser  to  frankly  avow  the  infirmity  in  the  testimony  rather 
than  to  permit  the  jury  to  infer  that  you  were  deceived;  and  it 
would  be  sheer  folly  to  take  such  a  course  as  would  lead  them 
to  believe  that  you  had  attempted  to  impose  upon  them 'by 
bringing  an  unworthy  witness  before  them.  Of  course,  there 
will  be  no  such  avowal  unless  it  is  clear  that  the  reputation  of 
the  witness  can  be  successfully  assailed,  for,  unless  quite  sure 
'  Cox's  Advocate,  339;  Ramon  Facts  (3  Am.  ed.),  Appendix,  363. 
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of  this,  the  true  course  is  to  fight  for  him  until  the  last,  and 
this  one  may  hope  to  do,  since  there  are  comparatively  few 
men  who  can  not  find  some  one  to  testify  in  support  of  their 
reputation.  The  author  is,  in  our  opinion,  clearly  right  in 
advising  that  no  "misgivings"  be  shown,  and  for  this  reason 
no  argument  should  be  suffered  to  enter  into  the  opening  state- 
ment. 

§  550.  Arguing  too  soon. — Mr.  Harris  ^  cautions  the  advo- 
cate against  "arguing  too  soon,"  and  the  caution  should  be 
heeded,  because  an  argument  implies  that  the  case  needs  props 
and  supports  not  supplied  by  the  facts.  But,  while  a  formal 
argument  should  not  constitute  any  part  of  the  opening  state- 
ment, it  is  sometimes  expedient  to  suggest  one  by  a  question, 
or  to  insinuate  one  by  an  apparently  careless  statement,  made 
as  if  it  came  up  by  the  way.'^  Anything  that  indicates  a  lack 
of  confidence  is  mischievous;  but  while  there  sliould  be  no  be- 
trayal of  a  lack  of  confidence,  there  should,  on  the  other  hand, 
be  no  arrogance  or  effrontery.  "Confidence,"  as  Quintilian 
wisely  says,  "often  suffers  from  being  thought  to  partake  of 
presumption."^ 

§  551.  Perspicuity  and  clearness. — Perspicuity  and  plain- 
ness are  among  the  chief  virtues  of  the  opening  statement.  If 
the  advocate  can  not  make  clear  at  the  outset  the  main  features 
of  his  case,  he  is  likely  to  find  himself  in  a  sad  plight,  for  each 
movement  of  the  case  adds  a  new  complication,  and  the  con- 
fusion deepens  as  the  case  nears  the  end.  Speaking  of  the 
evil  likely  to  result  from  a  confused  statement,  Professor  Wash- 
burne  says:  "If  the  counsel  is  confused  at  the  start,  the  jury 
find  themselves  in  the  same  dilemma,  and  the  labor  of  unveil- 
ing and  explaining"  the  merits  of  the  case  "is  greatly  enhanced, 
if  not  rendered  impossible."  * 

'  Hints  on  Advocacy,  7.  gnment    occasionally."     Inst.,    Book 

'Quintilian  says:     "Continued  ar-  IV,  Chap,  ii,  §  103. 

gumentation,  as  I  observed,  we  must  'Inst.,  Book  V,  Chap,  i,  §  33. 

never  use  in  our  statement  of  facts,  *  Study  and  Practice  of  the  Law,  181. 

though  we  may  introduce  a  single  ar- 
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§  552.  How  to  secure  clearness. — In  order  to  secure  clear- 
ness, the  method  adopted  must  be  such  as  will  array  the  facts 
in  orderly  succession,  and  avoid  perplexing  partitions.^  Noth- 
ing so  much  impairs  the  perspicuity  of  a  statement  as  divisions 
and  subdivisions  crossing  and  recrossing  each  other  in  a  maze 
of  confusion.  The  method  must  lay  out  a  straight  road  to  a 
known  point,  and  not  a  winding  path  leading  hither  and  thither, 
without  any  known  destination  in  view.  A  straight  road  can 
be  secured  by  an  orderly  arrangement  of  facts,  and  of  this  ar- 
rangement the  basis  must  be  the  principle  of  unity. 

§  553.  Virtue  of  plain  statement. — Plainness  is  a  virtue, 
because  it  gives  the  statement  the  appearance  of  an  unlabored 
and  straightforward  story.  Ornament  and  embellishment  be- 
tray the  marks  of  labor,  and  their  presence  is  apt  to  impress 
the  hearers  with  the  belief  that  the  speaker  is  laying  before 
them  the  products  of  his  imagination,  and  not  the  facts  held  in 
his  memory.  It  is,  indeed,  a  violation  of  good  taste  to  mingle 
the  statements  of  cold  facts  with  the  ornaments  of  rhetoric,  but 
it  is  not  so  much  for  this  reason  that  mere  ornaments  are  to  be 
rigorously  excluded  from  the  opening  statement.  The  solid 
reason  is,  that  the  introduction  of  rhetorical  embellishments 
arouses  a  suspicion  that  the  case  is  too  weak  to  stand  upon  its 
own  facts.  The  nearer  the  statement  can  be  made  to  impress 
each  juror  with  the  belief  that  he  could  have  made  it  himself 
the  better  and  stronger  it  is.  It  is  no  easy  task  to  construct 
such  a  statement;  it  is,  indeed,  the  very  perfection  of  art. 
Quintilian  discusses  this  subject  with  great  acuteness,  and  de- 
clares that  "Some  advocates  consider  that  to  state  a  matter 
calmly  belongs  to  every-day  conversation,  and  is  in  the  power 
even  of  the  most  illiterate,  while,  in  truth,  it  is  uncertain 
whether  they  will  not  or  can  not  perform  that  of  which  they 
express  such  easy  contempt.  For  if  they  try  every  department 
of  eloquence,  they  will  find  nothing  more  difficult  than  to  say 
what  every  one,  when  he  has  heard  it,  thinks  he  himself  would 
have  said,  and  for  this  reason  he  does  not  contemplate  it  as 

^  Judge  Dillon  says:  "A  case  ought  to  be  opened  leaf  by  leaf,  as  a  rose  unfolds." 
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said  with  al)ility,  but  witli  truth;  l)ut  it  is  when  an  orator  is 
tliought  to  speak  with  truth  that  lie  sjjeaks  best."^  The  open- 
ing statement  has  in  it  no  place  for  di.splay,  and  any  attempt 
of  that  kind  is  a  positive  blemish,  not  merely  disfiguring  it  as 
a  work  of  art  and  offending  good  taste,  but  rendering  it  power- 
less to  accomplish  any  good  for  the  client.  Clear  words  and 
strong  words  must  be  its  texture.  Lord  Abinger  says  of  his 
own  practice  that  he  made  "it  his  business  to  open  the  case  in 
the  shortest  and  plainest  manner,  with  no  other  object  in  view 
than  that  to  make  the  jury  comprehend  the  evidence  which 
they  would  shortly  hear. ' '  But  plainness  by  no  means  requires 
the  use  of  familiar  or  worn  out  expressions,  nor  does  it  require 
that  the  statement  shall  be  dull  and  prosy;  on  the  contrary,  the 
brighter  and  more  vivacious  the  language,  the  keener  the  at- 
tention of  the  jurors;  and  the  more  forcible  the  diction,  the 
longer  is  that  attention  kept  from  flagging. 

§  554.  Attention  of  Jury  must  be  aroused.— The  thing  to  do, 
and  the  thing  that  must  be  done,  is  to  arouse  the  attention  of 
the  jury  and  excite  an  interest  in  the  case.  Cicero  says:  "We 
shall  render  our  hearers  willing  to  receive  information  if  we 
explain  the  sum  total  of  the  case  with  plainness  and  brevity, 
that  is  to  say,  the  point  on  which  the  dispute  hinges.  For 
when  you  wish  to  make  a  hearer  inclined  to  receive  informa- 
tion you  must  also  render  him  attentive.  For  he  is,  above  all 
men,  willing  to  receive  information  who  is  prepared  to  listen 
with  the  greatest  attention. ^  Quintilian,  in  not  very  different 
language,  gives  similar  advice,  "for,"  he  says,  "the  object  of 
the  statement  is  effected  principally  by  three  means:  by  secur- 
ing good  will  and  attention,  and  by  rendering  the  hearer  de- 
sirous of  further  information."-^  It  is  not  by  long  statements, 
giving  the  evidence  in  detail,  that  either  of  the  two  objects 
deemed  so  important  by  these  great  authors  is  to  be  attained; 
on  the  contrary,  a  long  and  overcrowded  statement  defeats  the 
purpose  it  is  intended  to  accomplish,  for  it  dulls  the  perceptive 

'  Inst.,  Book  IV,  Chap.  ii.  '  Inst.,  Book  IV,  Chap.  i. 

*  Rhetorical  Invention,  xvi. 
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faculties  and  wearies  the  attention.  It  is  not  to  be  expected 
that  at  the  outset  the  minds  of  jurors  are  aroused  and  eager  for 
the  details;  that  condition  of  the  mind  may  come  later,  but  at 
the  start  they  care  only  for  information  upon  the  general  feat- 
ures of  the  case  which  invokes  their  judgment.  If  the  state- 
ment can  arouse  their  minds,  and  make  them  desirous  of  hear- 
ing further  information,  it  will  do  far  more  good  than  one 
which  creates  the  impression  that  all  has  been  heard  that  is 
worth  the  hearing.  A  statement  that  makes  the  jurors  anxious 
and  expectant  will  do  effective  work,  but  a  statement  that  is  so 
overlaid  with  details  as  to  appear  to  leave  nothing  more  to  be 
learned  is  almost  as  bad  as  no  statement  at  all. 

§  555.  Suggestive  statement. — Aristotle  says:  "It  is  also 
pleasant  to  put  a  finish  to  what  is  deficient,  for  it  becomes  by 
that  time  one's  own  production."^  Not  very  different  is  the 
opinion  of  Pascal,  who  writes:  "We  are  more  forcibly  per- 
suaded in  general  by  the  reasons  we  ourselves  discover  than 
those  that  come  from  the  minds  of  others. "^  A  man  of  at 
least  equal  practical  sagacity,  if  a  less  acute  thinker,  Lord  Ab- 
inger,  says:  "All  men  are  more  or  less  vain,  and  every  man 
gives  himself  credit  for  a  great  deal  of  discernment.  He  loves 
to  find  out  things  for  himself;  to  guess  the  answer  to  a  riddle 
better  than  to  be  told  it."  This  tendency  of  the  human  mind 
makes  a  suggestive  statement  better  than  one  so  filled  with  de- 
tails as  to  leave  the  jurors  nothing  to  discover  for  themselves. 
A  statement  which  supplies  the  groundwork  for  the  jurors  to 
build  upon,  leaving  it  to  them  "to  finish  what  is  deficient," 
inspires  them  with  the  belief  that  the  completed  production  is 
their  own.  An  occurrence  so  described  as  to  seem  to  require 
an  explanation  impresses  itself  upon  the  minds  of  the  jurors, 
because  it  straightway  sets  them  to  work  to  find  some  satisfac- 
tory, or,  at  least,  some  plausible,  explanation.  An  impression 
thus  produced  will  stand  many  an  assault  before  it  will  yield, 
if,  indeed,  it  will  yield  at  all.     It  will  not  do,  however,  to  leave 

» Rhetoric   and   Poetics,   Chap,    xi,        « Pascal's  Thoughts,  Chap,  iv,  §  10 
p.  26.  See,  also,  Ram  on  Facts,  265. 
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the  matter  so  obscure  as  to  cause  the  jurors  to  turn  from  the 
task  of  finding  it  because  of  the  work  it  imposes,  nor,  on  the 
other  hand,  will  it  do  to  make  it  seem  too  obvious,  lest  the 
jurors  regard  it  as  trivial  and  treat  it  as  a  reflection  upon  their 
intelligence.  An  occurrence  or  a  fact,  thus  fixed  in  the  mind, 
should  have  grouped  about  it  other  material  facts  which  it  is 
important  for  the  jury  to  keep  in  memory,  for  one  fact  of  a 
train  rising  in  memory  will  cause  the  associated  facts  to  follow 
in  an  unbroken  procession, 

§  556.  Evidence  should  not  be  overstated. — A  caution  given 
by  authors  generally,  is,  never  to  overstate  the  evidence. 
Clearly  right  as  this  rule  is,  few  are  more  often  violated.  Ad- 
vocates very  frequently  exaggerate,  and  the  result  is  generally 
disastrous,  for  jurors  are  quick  to  resent  what  they  conceive  to 
be  an  attempt  to  deceive  them.  Not  only  this,  but  they  are 
very  apt  to  think  that  all  that  is  stated  must  be  proved  or  else 
no  case  can  be  made  out,  and  when  the  proof  falls  short  of  the 
statement  they  are  quite  likely  to  conclude  that  the  advocate 
has  no  case.  There  is  yet  another  reason  supporting  this 
rule,  and  that  is  this:  Where  the  evidence  is  stronger  than 
the  statement,  the  advocate  secures  credit  for  modesty  and  can- 
dor, and  these  are  great  virtues  in  the  eyes  of  the  jurors.  It 
is  never  to  be  forgotten  in  stating  the  facts  that  keen  and  hos- 
tile eyes  are  watching,  and  that  an  unrelenting  enemy  is  on 
the  alert  ready  and  eager  to  expose  the  least  misstatement  or 
mistake.  It  may  be  that  the  Roman  priests  were,  as  it  is  said 
they  were,  able  to  deceive  Jupiter  by  chalking  over  the  dark 
spots  of  the  sacrificial  bull;  but,  if  they  were,  he  was  not  so 
keen-eyed  as  an  opposing  counsel  is  likely  to  be,  for  chalking 
dark  spots  in  a  statement  of  facts  will  not  deceive  him.  Fic- 
tions will  not  supply  the  place  of  facts. 

§  557.    Presenting  a  tenable  theory. — As  we  have  already 

said,  the  opening  statement  should,  ordinarily  at  least,  indicate 
and  clearly  present  counsel's  theory  of  his  case  in  order  that 
the  evidence  may  be  fully  understood  and  properly   applied. 
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Then,  too,  it  is  no  more  than  fair  to  opposing  counsel  that  he 
should  be  informed  as  to  what  he  is  expected  to  meet.^  We 
have  heretofore  shown  the  importance  of  devising  and  adopting 
a  tenable  theory  at  the  first  opportunity,  and  counsel  should 
be  careful  to  make  his  theory  appear  tenable  in  his  opening 
statement.''^  In  some  jurisdictions,  if  the  theory  announced  in 
the  opening  is  clearly  untenable,  or  if  such  admissions  are 
made  as  would  justify  a  verdict  in  favor  of  the  opposite  party, 
the  court  may,  upon  motion,  dismiss  the  proceeding  or  direct 
a  verdict  without  hearing  the  evidence.^ 

§  558.  Keeping  statement  within  proper  limits — Discretion 
of  court. — The  limitation  and  regulation  of  the  opening  state- 
ment must  of  necessity  rest  largely  in  the  discretion  of  the  trial 
court;  but  this  discretion  is  not  entirely  unlimited  and  abso- 
lute, for  it  is  subject  to  the  revisory  power  of  the  higher  court 
in  case  of  abuse.*  Counsel  should  not  be  permitted  to  rehearse 
the  evidence  at  great  length  and  in  minute  detail,  but  should 
be  confined  to  a  statement  of  the  facts  which  he  expects  to 
prove,  and  those  facts  must  be  such  as  may  fairly  be  shown 
under  the  issues.^  Thus,  plaintiff's  counsel  is  not  entitled,  in 
a  criminal  case,  to  comment,  in  opening,  on  the  bad  character 
of  the  defendant,  because  he  can  not  show  the  defendant's  bad 
character  in  the  first  instance  when  the  defendant  has  not  put 
his  character  in  issue. ^ 

§  559.  Exceeding  proper  limits — Saving  and  curing  error. — 
Where  counsel  exceeds  the  proper  limits  in  opening,  an  objec- 

>  Barden  v.  Briscoe,  36  Mich.  254.  C.  11  N.  W.  R.  174;  Ayrault  v.  Cliam 

'  See  Penson  v.  Lee,  2  B.  &  P.  330;  berlain,  33  Barb.  229.     See,  also,  An- 

Oscanyan  v.  Arms  Co.,  103  U.  S.  261;  derson  v.  State,  104  Ind.  467,  S.  C.  4 

Nearing  v.  Bell,  5  Hill,  291 ;  Sawyer  N.  E.  Rep.  63,  and  note  68. 

V.  Chambers,  43  Barb.  622.  ^Scripps  v.  Reilly,  35  Mich.  371,  S. 

»Oscanyant).  ArmsCo.,103U.S.261;  C.  24  Am.  Rep.  575,  581;  Hennies  v. 

Ward  V.  Jewett,  4  Robt.  (N.Y.  Super.)  Vogel,  87  111.  242 ;  Darby  v.  Ouseley,  36 

714;  Clews  v.  Bank,  105  N.Y.  398,  S.  C.  Eng.  L.  &  Eq.  518,  525 ;  Duncombe  v. 

11N.E.R.814;  Crisup  V.  Grosslight,  79  Daniell,   8  Carr.   &  P.  222;  2  Best's 

Mich.  380,  S.  C.  44  N.  W.  Rep.  621.  Ev.,  §  640. 

Contra,   Smith  v.  Com.  Ins.  Co.,  49  «McLain  v.  State,  18  Neb.  154,  S.  C. 

Wis.  322,  S.  C.  5  N.  W.  R.  804.  24  N.  W.  R.  720,  724. 

*  Porter  v.  Throop,  47  Mich.  313,  S. 
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tioii  should  be  made,  and  an  exception  taken  to  the  ruling  of 
the  trial  court,  in  order  to  present  the  matter  on  appeal. '  If 
the  court  checks  counsel  when  the  objection  is  made  and  in- 
structs the  jury  to  disregard  his  improper  statements  there  can 
seldom,  if  ever,  be  any  available  error.  Indeed,  it  is  a  general 
rule  that  where  there  is  no  adverse  ruling  or  refusal  to  rule 
there  can  be  nothing  to  except  to,  and  where  there  is  no  ex- 
ception there  is  no  available  error.  If,  however,  counsel  is 
permitted  to  continue,  over  objection  and  exception,  the  error 
can  not  always  be  cured  by  merely  instructing  the  jury  to  dis- 
regard the  improper  statements."'^ 

'  Price  V.  Com.,  77  Va.  393 ;  McLain        »  Scripps  v.  Reilly,  35  Mich.  371,  S. 
V.  State,  18  Neb.  154,  S.  C.  24  N.  W.     C.  24  Am.  R.  575. 
R.  720;  Gillooley  v.  State,  58  Ind.  182. 
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§560.  "When  advisable  to  ask  for  a     §565.  Constitutionality  and  effect  of. 
separation  of  witnesses.  statutes  prescril)ing  number 

561.  Discretion   of    court  to    order  of  witnesses. 

separation.  566.  Limitation  must  be  reasonable 

562.  To  whom  the  order  applies.  — Right  of  parties  to  testify. 

563.  Effect  of  disobedience  of  order        567.  Objections    and    exceptions  — 

by  witness.  Waiver. 

564.  Right  to  limit  the  number  of 

witnesses. 

§  560.   When  advisable  to  ask  for  separation  of  witnesses. — 

Where  there  is  reason  to  suspect  collusion  among  the  witnesses 
of  the  adversary,  or  where  there  is  cause  for  believing  that 
their  evidence  is  fabricated,  it  is  well  to  secure  an  order  sepa- 
rating them,  so  that  they  may  not  hear  each  other's  testimony. 
If,  however,  there  is  reason  to  believe  that  there  is  no  collu- 
sion, and  that  the  testimony  is  not  fabricated,  it  is  better  not 
to  ask  an  order  for  the  separation  of  the  witnesses.  If  they 
are  honest,  and  their  testimony  agrees  on  material  points,  it 
will  have  all  the  more  force  because  they  have  not  heard  others 
testify.  There  is  also  another  matter  to  be  considered  before 
deciding  to  ask  the  order,  and  that  is  this:  the  party  who  asks 
the  order  is  very  likely  to  be  suspected  of  having  provided  in 
advance  for  such  a  course  by  drilling  his  own  witnesses.  It  is 
true  this  is  not  a  very  weighty  reason,  but  in  close  cases  all 
reasons  have  force. 

§  561.  Discretion  of  court  to  order  separation. — When 
collusion  among  witnesses  is  suspected,  or  there  is  reason  to 
believe  that  they  will  be  influenced  by  the  testimony  of  one 
another,  the  court  will,  propria  motu,  or  on  the  application  of 

(694) 
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either  party,  order  a  separation  of  the  witnesses,  so  that  but 
one  may  be  in  court  at  a  tinie.^  In  some  States  this  is  de- 
mandable  as  a  matter  of  right, '-^  but  in  the  absence  of  any 
statutory  provision  upon  the  subject,  the  weight  of  authority 
is  to  the  effect  that  it  is  a  matter  of  favor  to  be  granted  or 
withheld  within  the  sound  discretion  of  the  court. ^  It  tends, 
however,  to  promote  justice  and  should  be  granted  in  all  proper 
cases.* 

§  562.  To  whom  the  order  applies. — The  parties  in  a  cause, 
however,  have  a  rig^ht  to  be  present,  notwithstanding  they  are 
also  witnesses  and  an  order  has  been  made  for  the  witnesses  to 
be  examined  out  of  the  hearing  of  one  another.^     And  this,  it 

or  some  other  convenient  place,  and 
brought  into  court  when  and  as  they 
may  be  severally  needed  for  examina- 
tion." 

» State  V.  Zellers,  2  Halst.  (N.  J.) 
220 ;  Southey  v.  Nash,  7  Car.  &  P.  632 ; 
Johnson  v.  State,  14  Ga.  55;  "Watts  v. 
Holland,  56  Texas,  54 ;  Rainwater  r. 
Elmore,  1  Heisk.  (Tenn.)  363;  Smith 
V.  State,  4  Lea  (Tenn.),  428,  430. 

"  Zodolske  v.  State,  82  Wis.  580,  S. 
C.  52  N.  W\  Rep.  778;  State  r.  Davis, 
48  Kan.  1 ;  Com.  v.  FoUansbee,  155 
Mass.  274,  S.  C.  29  N.  E.  R.  471 ;  Pur- 
nell  V.  Purnell,  89  N.  Car.  42 ;  Johnson 
V.  Clem,  82  Ky.  84;  Porter  v.  State,  2 
Ind.  435  ;  Johnson  v.  State,  2  Ind.  652 ; 
Errissman  v.  P>rissman,  25  111.  136; 
McLean  v.  State,  16  Ala.  672;  Sar- 
torious  V.  State,  24  ]\Iiss.  602 ;  People 
V.  Sam  Lung,  70  Cal.  515,  S.  C.  11  Pac. 
R.  673. 

n  Greenl.  Ev.,  §  432;  2  Best's  Ev., 
§  636 ;  Reg.  v.  IVIurphy,  8  Car.  &  P.  297 ; 
Ryan  v.  Couch.  66  Ala.  244,  248;  Pow- 
ell V.  State,  13  Tex.  App.  244. 

*  Charnock  r.  Dewings,  3  Car.  it  K. 
378;  Constance  v.  Brain,  2  Jur.  N.  S. 
1145;  Larue  r.  Russell.  26  Ind.  386; 
Shew  r.  Hews,  126  Ind.  474;  French 
v.Sale,  63  Miss.386 ;  Garman  v.  State,66 


'2  Best's  Ev.,  636;  1  Greenl.  Ev., 
§  432;  1  Stark.  Ev.,  §  133;  Com.  v. 
Knapp,  9  Pick.  (Mass.)  496,  S.  C.  20 
Am.  Dec.  491 ;  Rapalje's  Law  of  Wit- 
nesses, §  237.  The  law  upon  this  sub- 
ject is  well  stated  by  Judge  Burks  in 
Hey  V.  Com.,  32  Gratt.  (Va.)  946,  948, 
where  he  says :  "In  the  trial  of  causes, 
both  civil  and  criminal,  it  is  a  rule  of 
practice,  devised  for  the  discovery  of 
truth  and  the  detection  and  exposure 
of  falsehood,  and  w'ell  adapted  to  the 
ends  designed,  for  the  presiding  judge, 
on  the  motion  of  either  party,  to  direct 
that  the  witnesses  shall  be  examined 
out  of  the  hearing  of  each  other.  Such 
an  order,  upon  the  motion  or  sugges- 
tion of  either  party,  it  is  said,  is  rarely 
withheld.  But,  by  the  weight  of  au- 
thority, the  party  does  not  seem  enti- 
tled to  it  as  a  matter  of  right.  To  effect 
this  object  generally,  the  respective 
parties  are  required  to  disclose  the 
names  of  the  witnesses  intended  to  be 
examined,  and  then  the  witnesses 
are  simply  ordered  to  withdraw  from 
the  court-room  and  directed  not  to  re- 
turn until  called ;  or,  as  is  sometimes 
the  case,  they  are  placed  undercharge 
of  an  officer  of  the  court,  to  be  kept  by 
him  out  of  hearing,  in  the  jury  room 
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seems,  is  true  of  a  party  in  interest,  even  though  he  may  not 
be  a  party  of  record.^  It  has  also  been  held  that  the  agent  of 
a  party,  whose  presence  is  necessary  to  direct  counsel  in  the 
trial  of  the  cause  is  exempt  from  the  "rule  of  exclusion.  "^ 
There  is  some  conflict  among  the  authorities  as  to  whether  ex- 
pert witnesses  are  subject  to  this  rule,  but  the  better  doctrine 
is  that  they  not  only  may  be  but  should  be  excluded  in  a  proper 
case,  in  the  exercise  of  a  sound  discretion.^ 

§  563.  Effect  of  disobedience  of  order  by  witness. — A  wit- 
ness who  disobeys  an  order  excluding  him  from  the  court-room 
is  guilty  of  contempt,  but  the  court  can  not,  ordinarily,  at 
least,  refuse  to  admit  his  testimony  on  that  ground  alone, 
where  the  party  calling  him  is  without  fault,*  although  it  is 
matter  that  may  be  commented  on  to  the  jury.^  A  right  to  ex- 
clude the  evidence  of  witnesses  who  have  heard  the  evidence 
of  other  witnesses  or  of  each  other  by  remaining  in  the  court- 
room in  disobedience  of  the  order  of  the  court,  seems  to  be 
recognized  in  several  American  cases,  in  which  it  is  held  to  be 
a  matter  resting  entirely  within  the  discretion  of  the  court;  ^ 
but  if  it  really  exists  it  is  a  right  seldom  exercised.  The  better 
doctrine  is  that  it  is  reversible  error  to  refuse  to  allow  a  diso- 

Miss.196 ;  Willis  v.  Nichols,  5Tex. Civil  Lassiter  v.  State,  67  Ga.  739 ;   2  Best's 

App.154,  S.C.  23  S.W.R.1025 ;  Richards  Ev.,  §  636 ;  Davis  v.  Byrd,  94  Ind.  525, 

V.  State,  91  Tenn.  723,  S.C.  30  Am.St.R.  and  authorities  there  cited. 
907;State?;.  Kelly,  97  N.  Car.  404,  S.C.        ^Chandler  v.  Home,  2  M.  &  Rob. 

2  Am.  St.  R.  299 ;  This  is  true,  even  in  423 ;  1  Bish.  Crim.  Pro.,  §§  1191, 1192 ; 

case  of  a  guardian,  who   is   a  party  Gregg  v.  State,  3  W.  Va.  705.     It  is  a 

merely  in  a  representative  capacity,  matter  that  goes  merely  to  the  credit 

Cottrell  V.  Cottrell,  81  Ind.  87.  of  the  witness.     Betts  v.  State,  66  Ga. 

'  Ryan  I'.  Couch,  66  Ala.  244;  Ches-  508;    Grimes  v.  Martin,   10  la.  347; 

ter  V.  Bower,  55  Cal.  46.  Pleasant  v.  State,  15  Ark.  624. 

2  Betts  V.  State,  66  Ga.  508 ;  Ryan  v.  «  Dyer  v.  Morris,  4  Mo.  214 ;  Bulliner 
Couch,  66  Ala.  244 ;  Indianapolis  Cabi-  r.  People,  95  111.394;  State  v.  Spar- 
net  Co.  V.  Herrmann  (Ind.  App.),  34  row,  3  Murph.  (N.  Car.)  487;  Ether- 
N.  E.  R.  579.  ige  v.  Hobbs,   77  Ga.  531 ;    Grant  v. 

^  Leache  v.  State,  22  Tex.  App.  279 ;  State,  89  Ga.  396,  S.  C.  15  S.  E.  R.  488 ; 

Webb  V.  State,  9  Tex.  App.  490.     But  Metropolitan  St.  R.  R.  Co.  v.  Johnson, 

compare  Johnson    v.  State,   10  Tex.  90  Ga.  500,  S.  C.  16  S.  E.  R.  49;  Rum- 

App.  571,  577.  mel  v.  State,   22  Texas  App.  558,   S. 

♦  Cook  r.  Nethercote,  6  C.  &  P.  741 ;  C.    3  S.  W.    Rep.   763;     Jackson   v. 
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bedient  witness  to  testify,  where  he  is  otherwise  couipetent  and 
the  party  calling  him  is  without  lault.'  Certain  it  is  tliat  llie 
opposite  party  is  not  entitled  to  have  his  testimony  excluded 
as  matter  of  right.  Any  other  rule  would  place  an  innocent 
party  at  the  mercy  of  a  recalcitrant  or  stubborn  witness. 

§  564.  RUy\it  to  limit  the  number  of  witnesses.— The  trial 
court  has  the  right,  within  reasonable  limiis,  to  restrict  or 
limit  the  number  of  witnesses,  and,  unless  this  discretion  is 
abused,  the  appellate  court  will  not  interfere  with  the  action 
of  the  trial  court  in  so  doing. -^  Thus,  where,  in  a  criminal 
prosecution  for  maintaining  a  nuisance,  the  court  gave  notice 
in  advance  that  it  would  limit  the  number  of  witnesses  upon 
the  question  as  to  whether  or  not  a  nuisance  existed  to  seven 
on  a  side,  it  was  held  that  there  was  no  abuse  of  its  discretion.-^ 
So,  the  court  may  reasonably  limit  the  number  of  expert  wit- 
nesses to  be  called  at  the  trial,'*  or  the  number  of  witnesses 
upon  the  question  of  credibility,  value,  or  the  like."''     It  is  ob- 


State,  14  Ind.  327.  But  this  last  case 
is  disapproved  in  the  hiter  case  of 
Davis  V.  Byrd,  94  Ind.  525. 

'  Taylor  v.  State,  130  Ind.  66,  S.  C. 
29  N.  E.  E.  415;  State  v.  Thomas,  111 
Ind.  515;  Burk  v.  Andis,  98  Ind.  59; 
O' Bryan  v.  Allen,  95  Mo.  68 ;  Keith  v. 
Wilson,  6  Mo.  435;  Hubbard  v.  Hub- 
bard, 7  Ore.  42;  State  v.  Gregory,  33 
La.  Ann.  737 ;  Davenport  v.  Ogg,  15 
Kan.  363;  Greggs  v.  State,  3  W\  Va. 
705 ;  Hey  v.  Comiponwealth,  32  Gratt. 
(Va.)  946;  People  v.  O'Laughlin,  3 
Utah,  133;  State  v.  Salge,  2  Nev.  321 ; 
People  V.  Boscovitch,  20  Cal.  436; 
Grimes  v.  Martin,  10  la.  347  ;  State  v. 
Flack,  48  Kan.146,  S.C.  29  Pac.R.  1023 ; 
Friedman  r.  Myers,  14  N.  Y.  Supp. 
142;  1  Bish.Crini.Proc,  §§1191,1192. 
But  compare  Purnell  v.  Purnell,  89  N. 
Car.  42,  and  cases  cited  in  last  note, 
supra. 

*  Butler  V.  State,  97  Ind.  378;  An- 
thony r.  Smith,  4  Bos.  503;    Gray  v. 


St.  John,  35  111.  222;  W^hite  r.  Her- 
mann, 51  111.  243;  Meier  v.  Morgan, 
82  Wis.  289,  S.  C.  33  Am.  St.  R.  39. 

'  Mergentheim  r.  State,  107  Ind.  567, 
S.  C.  8  N.  E.  R.  568.  But  in  an  action 
for  slander,  where  the  defendant,  to 
mitigate  damages,  offered  evidence  of 
the  bad  reputation  of  the  plaintiff  for 
honesty,  in  respect  to  which  he 
claimed  to  have  been  slandered,  it 
was  held  error  for  the  trial  court  to 
restrict  the  defendant  to  ten  witnesses. 
Ward  V.  Dick,  45  Conn.  235,  S.  C.  29 
Am.  R.  677.  See,  also,  Barhyte  v. 
Summers,  68  Mich.  341,  S.  C.  36  N.  W. 
R.  93 ;  Hubble  v.  Osborn,  31  Ind.  249; 
Gardner  r.  State,  4  Ind.  632. 

*  Hilliard  v.  Beattie,  59  N.  H.  462. 

^Bays  V.  Hunt,  60  la.  251;  Union, 
etc.,  R.  R.  Co.  V.  Moore,  80  Ind.  458; 
Everett  v.  Union  Pac.  R.  R.  Co.,  59 
la.  243.  Compare  Riggs  r.  Sterling, 
60  Mich.  643,  S.  C.  1  Am.  St.  R.  554. 


698  THE    WORK    IX    COURT.  §  565 

vious  that  the  court  must  have  some  discretion  in  the  matter, 
for,  if  it  had  not,  "the  case  might  be  indefinitely  delayed,  and 
an  unlimited  number  of  witnesses  called.  But  for  this  rule 
courts  would  be  subject  to  the  caprice  of  counsel,  and  public 
good  would  seriously  suffer."^ 

§  565.  Constitutionality  and  effect  of  statutes  prescribing 
number  of  witnesses. — In  some  States,  the  number  of  witnesses 
who  may  be  allowed  to  testify  upon  a  specified  point  or  subject 
is  fixed  by  statute,  and  such  a  provision  has  been  held  consti- 
tutional.''^ Its  object  is  to  prevent  the  squandering  of  the  pub- 
lic revenue  and  a  waste  of  the  time  of  the  courts  to  the  delay 
of  other  business.  This  is  an  appropriate  subject  of  legisla- 
tion. But  it  has  been  held  that  such  a  statute  is  merely  direc- 
tory in  its  nature  and  that  the  action  of  the  trial  court  in  per- 
mitting more  than  the  statutory  number  of  witnesses  to  testify 
is  not  cause  for  reversal  upon  appeal.^ 

§  566.  Limitation  must  be  reasonable — Ri^lit  of  parties  to 
testify. — While  the  trial  court  undoubtedly  has  the  right  to 
reasonably  limit  the  number  of  witnesses  upon  a  given  point, 
yet  it  can  not  lawfully  exercise  that  general  right  in  such  a 
manner  as  to  prevent  a  party  to  the  action  from  testifying  when 
he  is  by  law  made  a  competent  witness  in  his  own  behalf. 
Thus,  in  an  action  of  trespass,  where  the  court,  after  hearing 
several  witnesses  explain  the  circumstances  of  their  entry  upon 
the  land  of  the  plaintiff,  for  the  first  time  announced  that  no 
more  evidence  would  be  heard  upon  that  point  and  refused  to 
permit  one  of  the  defendants,  of  whom  there  were  eleven,  to 
testify  upon  the  same  matter,  it  was  held  error,  as  all  the  de- 
fendants had  a  right  to  tell  the  jury  what  they  knew  of  the 
transaction.*  This  is  in  accord  with  the  rule  that  a  party's 
right  to  be  present  can  not  be  defeated  by  an  order  for  the 
separation  of  witnesses. 

•  Butler  V.  State,  97  Ind.  378.  ^  Statet?.  Stout,  49  Ohio  St.  270,  S.  C. 

»  State  V.  Stout,  49  Ohio  St.  270,  S.  C.  30  N.  E.  R.  437. 

30  N.  E.  R.  437.     See,  also,  Browder  *  Fisher  v.  Conway,  21  Kan.  18,  S.  C. 

V.  State,  30  Tex.  App.  (514  30  Am.  R.  419. 
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§507.  Objections  and  exceptions — Waiver.  —  Objection 
should  be  made  and  exception  taken  at  the  time  the  court 
grants  or  denies  an  order  for  the  separation  of  witnesses,  or 
announces  that  they  will  be  limited  to  a  certain  number.  If 
the  parties  proceed  without  objection  they  will  be  deemed  to 
have  waived  any  question  as  to  the  right  of  the  court  to  make 
the  particular  order.  Thus,  where  the  court,  after  the  defend- 
ants had  testified  to  a  certain  fact,  ruled  that  he  would  only 
allow  three  more  witnesses  as  to  that  particular  fact,  making 
eight  in  all,  and  no  objection  or  exception  was  taken  at  the 
time,  the  Supreme  Court  held  that  it  was  not  sufficient  to  ex- 
cept to  the  ruling  of  the  trial  court  excluding  the  evidence  of 
another  witness  upon  the  same  point,  which  the  defendants 
sought  to  introduce  after  the  number  of  witnesses  originally 
allowed  by  the  court  had  been  examined.^  The  court  said  that 
the  time  to  take  the  exception  was  when  the  original  ruling 
was  made,  and  that  as  no  objection  was  made  at  the  time  it 
was  practically  assented  to  and  acquiesced  in. 

'  Meier  v.  Morgan,  82  Wis.  289,  S.  C.  33  Am.  St.  R.  39.     See,  also,  McCon- 
nell  V.  Osage,  80  la.  296. 
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§  568.    Importance  of  good  impression  in  beginning.— In  the 

delivery  of  evidence  two  things  are  essential;  one  is,  to  create 
a  decided  impression  in  the  minds  of  the  jurors,  the  other  is, 
to  effect  a  lodgment  in  their  memories.^  For  the  reason  that 
it  is  important  to  make  an  impression  not  easily  effaced,  it  is 
better  to  open,  when  it  can  be  done  without  violating  the  nat- 
ural order,  with  a  witness  who  will  testify  as  to  material  facts, 
and  do  it  with  clearness  and  strength.  A  dull  witness,  or  un- 
important testimony,  at  the  outset,   is  very  likely  to  cloud  the 

1  "The  chief  difficulty  in  arguing  prevent  them  from  too  rapidly  form- 
■with  most  men,  and  therefore  with  a  ing  an  opinion."  Scintillae  Juris.,  96. 
jury,  is  not  to  convince  them,  but  to 
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future  progress  of  the  case,  because  the  mental  vision  is  not 
fully  aroused.  When  the  attention  is  freshly  fastened  upon  a 
matter  it  takes  stronger  hold  than  at  any  other  time,  and,  if  it 
is  fully  aroused,  maintains  its  hold  without  weariness.  For 
this,  if  for  no  other  reason,  a  bright,  frank,  well-mannered  wit- 
ness should  first  go  upon  the  stand.  This,  we  know,  is  op- 
posed to  the  advice  of  so  eminent  an  authority  as  Mr.  Chitty, 
who  recommends  the  opening  of  the  evidence  with  merely  for- 
mal proofs;  but  experience  and  observation  have  satisfied  us 
that  the  true  course  is  that  which  we  have  indicated,  and,  cer- 
tainly, if  we  accept  as  our  guide  the  teachings  of  mental  phi- 
losophers, we  must  account  Mr.  Chitty  in  error.  The  first 
witness,  like  the  first  stroke  of  the  brush  on  clear  canvas, 
makes  the  first  traces  on  minds  comparatively  free  from  any 
impression.  The  traces  he  makes  will  remain  until  effaced  or 
hidden  by  the  testimony  of  succeeding  witnesses,  and  only 
strong  evidence  will  hide  or  efface  them.  The  same  process 
that  makes  a  strong  first  impression  lodges  the  matter  so  firmly 
in  the  memory  that  it  is  not  soon  lost  or  obliterated. 

§  569.  Orderly  arrangement  of  evidence. — Facts,  as  they 
emerge  from  the  testimony,  must  be  set  in  the  strongest  possi- 
ble light,  so  that  the  jury  may  get  the  very  best  attainable  view 
of  them.  This  view  they  can  not  get  if  the  facts  are  set  before 
them  in  disorder  and  confusion.  An  army  will  accomplish 
little  if  widely  dispersed  in  irregular  formations,  but  when 
massed  in  divisions,  brigades  and  battalions  it  is  formidable. 
It  is  scarcely  too  bold  a  figure  that  likens  the  facts  of  the  advo- 
cate's case  to  the  soldiers  of  the  general.  It  is  when  these  facts 
are  marshaled  in  compact  bodies,  each  in  its  appropriate  place, 
like  soldiers  in  companies  or  platoons,  that  they  do  most  exe- 
cution. Disorganized  stragglers  are  elements  of  \^eakness  in 
an  army,  and  straggling  facts  in  a  case  are  not  very  different. 
It  is,  therefore,  of  great  importance  to  so  arrange  the  evidence 
that  it  shall  fall  into  groups.  Each  group  must  take  its  appro- 
priate place  in  the  general  formation,  and  should  be  complete 
and  compact.     When  once  facts  belonging  to  a  group  are  given 
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in  evidence,  all  that  belong  in  the  same  group  should  follow  in 
orderly  succession. 

§  570.  Natural  order  should  be  adopted. — Groups  of  facts 
must  be  arranged  in  natural  order,  and  the  rules  of  logical  re- 
lation determine  their  respective  positions  with  relation  to  each 
other.  A  ragged,  straggling,  disorderly  body  of  facts  creates 
confusion;  one  treads  upon  another,  one  hides  another,  and 
one  pushes  another,  like  urchins  scrambling  in  a  rush  for  the 
playground.  Many  are  dimly  seen,  none  clearly  perceived. 
No  pains  should  be  spared  to  secure  an  orderly  grouping  of  the 
facts,  nor  should  any  labor  be  omitted  to  keep  each  group  in 
its  place  and  filled  with  its  full  complement  of  facts.  Until 
one  group  has  been  completed,  it  should  be  the  sole  object  of 
attention;  but,  when  completed,  it  should  be  allowed  to  stand 
in  its  place  until  another  compact  and  finished  group  rises  at 
its  side.  Facts  can  not  be  effectively  grouped  together  unless 
a  natural  method  is  adopted.  What  in  natural  order  is  entitled 
to  the  first  place  must  be  awarded  it.  The  thing  which  a  rea- 
sonable mind  would  naturally  expect  to  first  appear  must  lead 
off,  followed  in  natural  order  by  attendant  facts.  Obedience 
to  this  fundamental  principle  will  sometimes  prevent  the  ad- 
vocate from  putting  forward  his  brightest  witness  at  the  outset, 
but  it  is  safer  to  adhere  to  the  principle,  even  though  the  wit- 
ness who  is  chosen  to  lead  the  way  is  not  the  best.  This  fun- 
damental principle  of  arrangement  should  be  steadfastly  ad- 
hered to,  but  the  best  witness  of  the  group  which  stands  first 
in  natural  order  should  always  speak  the  opening  words.  In 
filling  out  the  groups  the  strongest  witness  should  be  first 
called,  and  after  him  should  come,  in  orderly  succession,  those 
whose  testimony  is  most  nearly  allied  to  his,  for  by  this  means 
the  jurors  start  with  quickened  attention  and  an  intelligent 
view  of  the  subject.  With  such  a  start  they  readily  follow^ 
without  perplexity  or  confusion,  the  testimony  as  it  falls  from 
the  witnesses.  If,  however,  the  connection  between  the  testi- 
mony of  the  witnesses  is  not  clearly  maintained,  the  minds  of 
the  jurors   will  be  distracted  by  the  introduction  of  new  sub- 
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jects,  and  the  force  of  the  testimony  will  be  much  weakened. 
Where  the  groups  are  not  filled  in  an  orderly  way  confusion 
and  obscurity  result,  burdening  the  memory  and  wearying  the 
understanding.  One  who  has  never  followed  an  intricate  case 
throughout  its  development  can  not  form  an  adequate  concep- 
tion of  the  strength  given  the  case  by  a  careful  assemblage  of 
the  facts  in  clusters,  with  each  cluster  filled  out  in  logical  order. 
The  assemblage  of  facts  in  groups  adds  greatly  to  their  strength 
upon  all  questions,  but  on  none,  probably,  so  much  as  on  ques- 
tions of  character  and  reputation.  Where  witness  follows  wit- 
ness, in  unbroken  succession,  in  an  assault  upon  the  reputation 
of  a  party  or  a  witness,  the  effect  of  the  attack  is  very  much 
greater  than  where  the  witnesses  straggle  along  throughout  the 
investigation  in  irregular  order.  What  is  true  of  the  attack  is 
true  of  the  defense.  An  attack  or  defense  by  a  solid  array  of 
witnesses  is  infinitely  more  formidable  than  an  irregular  and 
rambling  one.  A  massed  column  will  succeed  where  an  irreg- 
ular assemblage  of  stragglers  will  fail. 

§  571.  Attention  to  details. — There  is  not  a  moment  with- 
out some  duty  during  the  delivery  of  the  evidence,  and  the 
just  discharge  of  this  duty  demands  a  vigilant  eye  and  an  un- 
divided attention.  The  closest  attention  and  most  scrupulous 
care  are  required  of  the  advocate,  in  many  instances,  to  secure 
from  his  own  witnesses  full  and  clear  statements,  for  there  will 
be  stupid  witnesses  who  obscure  the  facts,  and  swift  ones  who 
hurry  over  them,  leaving  much  untold.  If  the  testimony  of 
the  one  class  be  not  cleared  of  obscurities,  and  that  of  the  other 
class  be  not  brought  out  so  slowly  and  fully  as  to  be  distinct, 
the  evidence  will  but  slightly,  if  at  all,  influence  the  jury.  If 
testimony  is  ^vorth  the  hearing,  it  is  worth  the  pains  it  will 
cost  to  so  bring  it  out  that  it  may  fall  upon  the  minds  of  hearers 
with  a  force  that  will  do  far  more  than  create  a  mere  transient 
impression.  General  statements  are  of  much  less  force  than 
specific  ones.  "The  more  general  the  terms,"  says  Dr.  Camp- 
bell, in  giving  expression  to  a  familiar  principle,  "the  picture 
is  the  fainter;  the  more  special,  the  brighter."     If  the  details 
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of  an  important  transaction  can  be  brought  out  with  such  dis- 
tinctness as  to  enable  the  leading  minds  of  the  jury  to  see 
the  place,  the  time,  the  actors  and  the  acts,  an  impression 
will  be  made  that  can  not  be  easily  removed.  It  is  for  this 
purpose  that  testimony  is  important,  and  it  should,  there- 
fore, go  to  the  jury  with  earnestness  and  force,  not  in  a  care- 
less, stupid  or  flippant  manner.  The  jurors  rightly  conceive 
that  they  are  in  the  box  for  an  important  purpose,  and  they,  as 
all  men  do  in  like  positions,  desire  that  what  comes  to  them 
shall  come  as  having  weight,  and  deserving  the  attention  of 
men  of  business.  He  will  not  err  who  keeps  his  case  as  clear 
as  possible  of  unimportant  matters,  but  he  will  err  who  con- 
tents himself  with  allowing  the  facts  to  go  to  the  jury  in  vague 
and  uncertain  form. 

§  572.   Discretion  as  to  order  of  introducing  evidence.— The 

order  in  which  evidence  shall  be  introduced  is  a  matter  resting 
largely  in  the  discretion  of  the  trial  court. ^  -  But  this  discre- 
tion must  be  exercised  at  the  right  time.'^  Subject  to  the  regu- 
lation of  the  trial  court  in  the  exercise  of  such  discretion,  a 
party  may,  as  a  rule,  introduce  his  evidence  in  any  order  he 
prefers.^  The  rule  applies  where  there  are  several  defendants, 
and  the  order  in  which  each  shall  present  his  case  is  generally 
left  to  the  discretion  of  the  trial  court. ^ 

§  573.   Proper  order  of  introducing  evidence— Departure 

from. — The  usual  and  proper  order  of  introducing  evidence  is 

1  Village    of    Ponca    v.    Crawford,  ling,  140  U.  S.  184,  S.  C.  11  Sup.  Ct. 

18  Neb.  551,  S.  C.  26  N.W.  R.  365;  Mc-  R.  803;  Blake  «.  Powell,  26  Kan.  320; 

Cleneghan  v.  Reid,  34  Neb.  472,  S.  C.  Goss  v.  Turner,  21  Vt.  437. 

51  N.  W.  R.  1037;  Johnston  v.  Jones,  '  French  v.  Hall,  119  U.  S.  152,  S.  C. 

1  Black  (U.  S.),  209 ;  3  Wait's  Pr.  210 ;  7  Sup.  Ct.  R.  170. 

Joslin  V.  Grand  Rapids,  etc.,  Co.,  53  ^  cja^son  v.  Lowry,  7  Blackf.  140; 

Mich.  322;  Marshall  v.  Davies,  78  N.  Ginn,  Exr.,  v.  Collins,  43  Ind.  271; 

Y.  414;  Chase  -y.  Lee,  59  Mich.  237,  S.  Burns  v.  Harris,  66  Ind.  536;    Hintz 

C.  26  N.  W.  R.  483;    Wells  v.  Kava-  v.  Graupner,  138  HI.  158,  S.  C.  27  N. 

nagh,  74  la.  372,  S.  C.  37  N.W.  R.  780;  E.  R.  935. 

Shahan  v.  Swan,  48  Ohio  St.  25,  S.  C.  *  Fletcher  v.  Crosbie,  2  M.  &  Rob. 

26N.E.R.222;    Bell  v.  Jamison,  102  417;  Chippendale  v.  Masson,  4  Camp. 

Mo.  71 ;  St.  Paul  Plow  Works  v.  Star-  174. 
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for  the  party  who  has  the  opening  to  first  introduce  all  the 
evidence  necessary  to  make,  at  least,  a  prima  facie  case  in  all 
respects;  then  the  evidence  of  the  adverse  party  should  he  in- 
troduced to  contradict,  if  necessary,  the  prima  facte  case  made 
by  the  evidence  first  introduced,  and  to  establish  his  own  cause 
of  action  or  defense;  after  which  the  party  who  has  the  open- 
ing may  introduce  rebutting  evidence  in  denial  or  limitation 
of  his  adversary's  case.^  The  court  may,  in  its  discretion,  de- 
part from  the  ordinary  rule,  and  allow  evidence  in  rebuttal 
that  might  have  been  given  in  chief  ."'^  But  this  can  not  be  de- 
manded as  a  matter  of  right,  especially  if  both  sides  have  once 
closed.^ 

§  574.  Evidence  in  anticipation  of  defense. — When  the  de- 
fendant's pleadings  show  that  he  relies  on  an  affirmative  de- 
fense, it  is  not  improper  for  the  plaintiff  to  give,  as  part  of 
his  case  in  chief,  anticipatory  evidence  in  rebuttal  thereof.^ 
While  this  course  seems  proper  under  the  authorities,  it  ought 
seldom  to  be  pursued;  for  it  may  deprive  the  party  so  doing  of 
the  right  to  give  further  evidence  on  the  same  point  in  re- 
buttal.^ 

§  575.  Evidence  in  rebnttal. — The  party  opening  the  case 
has  a  right,  in  rebuttal,  to  introduce  any  competent  evidence 

'  See  Dodge  v.  Dunham,  41  Ind.  18G,  '  Gilbert  v.  Gilbert,  22  Ala.  529,  S. 
192;  Silverman  v.  Foreman,  3  E.  D.  C.  58  Am.  Dec.  268;  Marshall  r.  Da- 
Smith  (N.Y.),  322;  Walker  U.Walker,  vies,  78  N.  Y.  414;  Agate  v.  .Morri- 
14  Ga.  242,  250 ;  Braydony.  Goulman,  son,  84  N.  Y.  672;  Stewart  v.  State, 
IT.  B.  Men.  (Ky.)  115,  118;  1  Greenl.  Ill  Ind.  526;  Rosquist  v.  Furniture 
Ev.,  §  74,  1  Stark.  Ev.,  382;  3  Bouv.  Co.,  50  Minn.  192,  S.  C.  52  N.  W.  R. 
Inst.,  §3224  (■<.sv(?.  385. 

*  Holmes   r.  Hinkle,   63    Ind.   518;  ♦  York  r.  Pease,  2  Gray,  282 ;    Will- 

Dane  v.  Treat,  35  Me.  198;    Harker  v.  iams  v.  Dewitt,  12  Ind.  309;    Ilintz  v 

State,   8   Blackf.   540;    Schumann   v.  Graupner,  138  111.158,  S.  C.  27  N.  E 

Pilcher,  36  111.  App.  43 ;  Humphrey  v.  R.  935 ;    Dimiok  v.  Downs,  82  111.  570 

State,  78  Wis    569,  S.  C.  47  N.  W.  R.  And  see  Dunn   v.   People,   29    N.  Y 

836,    Chicago,  B.  &  Q.  R.  R.  Co.  v.  523;  1  Greenl.  Ev.,  §  74. 

Goracke,  32  Neb.  90,  S.  C.  48  N.  W.  MVilliams  v.  Dewitt,  12  Ind.  309 

R.  879,  Jacksonville,  T.  &  K.  W.  R'y  Holbrook  v.  McBride,  4  Gray,  215 

Co.  V.  Peninsular,  etc.,  Co.,  27  Fla.  1,  Browne  v.  Murray,  21  Eng.  C.  L.  745 
S.  C.  9  So.  R.  661. 
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tending  to  deny  and  defeat  the  case  made  by  his  adversary,  al- 
though it  may  also  tend,  incidentally,  to  corroborate  his  case  in 
chief. ^  Where  rebutting  evidence  has  been  introduced,  if  any 
new  and  distinct  facts  are  thereby  developed  the  opposite  party 
may  be  permitted  to  introduce  proper  evidence  to  meet  it.^ 
And  it  has  been  held  that  the  defendant  is  entitled  to  intro- 
duce such  evidence  as  a  matter  of  right. ^ 

§  576.  Evidence  irrelevant  at  time  introduced  upon  prom- 
ise to  make  relevant. — If  evidence  is  incompetent  merely  be- 
cause it  appears  irrelevant  at  the  stage  at  which  it  is  offered, 
the  court  may  admit  it  conditionally  upon  a  promise  to  intro- 
duce the  connecting  evidence  necessary  to  make  it  relevant;* 
but  if  such  evidence  is  not  introduced  as  promised,  a  motion 
to  strike  out  the  evidence  admitted  on  the  faith  of  such  promise 
ought  to  be  sustained.^  Such  evidence  ought  to  be  rejected 
unless  the  party  offering  it  states  how  he  expects  to  render  it 
relevant,  and  promises  to  introduce  the  proper  evidence  to 
make  it  so.^ 

§  577.   Evidence  should  not  be  introduced  piecemeal.~A 

^Chadbourn   v.   Franklin,  5   Gray,        ^  People  v.   Millard,   53   Mich.   63; 

312;    Bancroft  v.  Sheehan,  21  Hun,  People  v.  Hall,  48  Mich.  482;  Hiick- 

550.     See,  also,  Bryan  v.  Watson,  20  ins  v.  Kapf,  4  Tex.  Ct.  of  App.  Civil 

Ga.  480.  Cases,   37,    S.    C.   14  S.  W.    R.    1016. 

"^  Kent  V.  Lincoln,  32  Vt.  591 ;  Clayes  See,  also,  4  Cent.  L.  Jour.  177.   In  the 

V.  Ferris,  10  Vt.  112;  Asay  v.  Hay,  89  case  of  People  v.  Millard,  svpra,  while 

Pa.  St.  77 ;    Walker  v.  Fields,  28  Ga.  it  is  conceded  that  the  trial  court  has 

237.  a  broad  discretion  in  admitting  evi- 

^  Asay  V.  Hay,  89  Pa.  St.  77 ;  Walker  dence  out  of  its  regular  order,  the  prac- 

V.  Fields,  28  Ga.  237.  tice  is  severely,  and,  as  we  think,  just- 

*  Davis  V.  Calvert,  5  Gill  &  J.  (Md.)  ly,  criticised,  especially  in  its  applica- 
269,  S.  C.  25  Am.  Dec.  282;  Place  v.  tion  to  criminal  cases.  See,  also.  Sweat 
Minster,  65  N.  Y.  89;  Williams  v.  u.  Rogers,  6  Heisk.  (Tenn.)  117;  Mar- 
Grand  Rapids,  53  Mich.  271 ;  Hamil-  shall  v.  State,  5  Tex.  App.  273. 
ton  V.  Summers,  12  B.  Mon.  (Ky.)  11,  ®  Abney  v.  Kingsland,  10  Ala.  355, 
S.  C.  54  Am.  Dec.  509;  Pittsburgh,  C.  S.  C.  44  Am.  Dec.  491;  McCurry  v. 
&  St.  L.  Ry.  Co.  V.  Conway,  57  Ind.  Hooper,  12  Ala.  823,  S.  C.  46  Am.  Dec. 
52;  First  Unitarian  Society  v.  Faulk-  280;  Mechelke  v.  Bramer,  59  Wis.  57, 
ner,  91  U.  S.  415;  Morse  v.  Wood-  S.  C.  17  N.W.  R.  682;  Piper  v.  White, 
worth,  155  Mass.  233,  S.  C.  29  N.  E.  56  Pa.  St.  90;  Van  Buren  v.  Wells,  19 
R.525.  Wend.  (N.Y.)  203. 
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party  ought  not  to  diviile  his  evidence  on  any  fact  material  to 
his  case  in  chief,  and  give  part  of  it  in  chief  and  jjait  in  re- 
buttal;^ nor  ought  he  to  partly  examine  one  witness  and  then 
call  another  before  completing  the  examination  of  the  first  wit- 
ness on  that  subject.'"^  But  here,  as  elsewhere,  the  trial  c(jurt 
has  a  wide  discretion,  and  may  permit  such  a  course  where  a 
party  has  acted  in  good  faith  and  the  circumstances  are  such 
that  justice  requires  it.  The  court  may,  in  the  exercise  of  its 
discretion,  require  a  party  to  give  all  his  evidence  on  one  sub- 
ject before  proceeding  to  another.^ 

§  578.  Re-opening  the  case. — It  is  in  the  sound  discretion  of 
the  trial  court  to  permit  a  case  to  be  re-opened  and  evidence  to 
be  introduced  even  after  both  sides  have  rested.^  This  has  been 
permitted  after  argument  had  begun, ^  and  even  later. *^  But  it 
will  not  be  permitted  where  it  would  work    injustice." 

§  579.  Keeping  incompetent  evidence  from  jury. — A  con- 
stant and  determined  guard  must  be  maintained  to  prevent  the 
introduction  of  incompetent  evidence  that  may  do  harm.  Such 
evidence  should  never  reach  the  ears  of  the  jurors  if  "skill  of 
fence"  can  prevent  it.  If  possible  it  should  not  be  heard  at 
all,  although  it  is  promised  that  on  future  consideration  it  may 

'Fitzpatrick  v.   Papa,    89   Ind.    17;  laney  v.  Mulligan,  148  Pa.  St.  157,  S. 

Ashworth  v.  Kittridge,  12  Cush.  193;  C.  23  Atl.  R.  1056. 

1  Greenl.  Ev.,  §  74.  ^Curme,  Dunn  &  Co.  r.  Rauh,  100 

''Beaulieu  v.  Parsons,  2  Minn.  37;  Ind.  247;  State  v.  Rash,  12  Ired.  Law, 

People  V.  Mather,  4  Wend.  229,  249;  382,  S.  C.  55  Am.  Dec.  420;  Jobbinsr. 

People  V.  Parton,  49  Cal.  632;  Girault  Gray,  34  111.  App.  208;  Wingo  r.  Cald- 

V.  Adams,  61  Md.  1,  9.     But  the  wit-  welf,  36  S.  Car.  598,  S.  C.  14  S.  E.  R. 

ness  may  be  recalled  to  testify  as  to  827.     But  an   exception  lies   for  the 

new  matters  on  rebuttal,  and  it  is  er-  abuse  of  such  discretion.     Meacham 

ror  to  refuse  this  right.  Jones  v.  Smith,  r.  Moore,  59  Miss.  561 ;  Meyer  v.  Cul- 

64  N.  Y.  180,  opinion,  184.  len,  54  N.  Y.  392. 

3  Rowe  V.  Brenton,  3  INIann.  &.  Ry.,  "  :Maynard  v.  Shorb,  85  Ind.  501. 

133,  139.  ^  Breedlove  J'.  Bundy,  96  Ind.  319; 

MVilliams  v.  Hayes,  20  N.  Y.  58;  George  r.  Pilcher,  28  Gratt.  (Va.)  299; 

Phila.,  etc.,  R.  R.  Co.  (\  Stimpson,  14  Clough    v.    State,    7    Neb.   320,   341; 

Pet.  448;  Commonwealth  r.  P^astraan,  Kirschbon  v.  Bonsel,  67  Wis.  178,  S, 

1  Cush.  189,  S.  C.  48  Am.  Dec.  596;  C.  29  N.  W.  R.  907. 
Tomer  1'.  Densmore,  8  Neb.  384;  De- 
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be  struck  out.  Evidence  once  heard,  if  important,  leaves  an 
impression.  An  impression  once  made  requires  evidence  to 
remove  it,  and  thus  makes  the  task  more  difficult  than  it  would 
be  if  minds  free  from  all  impressions  were  to  be  convinced. 
Quick  and  strong  should  be  the  interposition  to  prevent  the 
introduction  of  harmful  and  incompetent  evidence,  but  if  it 
gets  to  the  jury  let  the  subsequent  effort  to  reject  it  be  quiet 
and  mild,  rather  than  earnest  and  determined;  for  the  stronger 
the  effort  to  get  rid  of  it,  the  more  importance  jurors  will  attach 
to  it,  and  the  deeper  it  will  sink  into  their  minds.  The  better 
plan  is  to  put  the  motion  to  reject  in  writing,  stating  specific- 
ally the  grounds  of  objections,  and  hand  the  paper  to  the  court 
without  argument.  If,  however,  the  advocate  deems  it  expe- 
dient to  fasten  the  minds  of  the  jurors  upon  the  matter,  as 
sometimes  happens,  then  the  more  earnest  the  argument  the 
better. 

§  580.  Objections  should  be  made  only  to  harmful  evidence. 

— It  is  only  evidence  that  is  likely  to  do  harm  to  which  an  ob- 
jection should  be  made,  except,  perhaps,  where  the  purpose  is 
to  prevent  a  useless  waste  of  time,  or  the  concealment  of  im- 
portant facts  by  a  mass  of  immaterial  matter.  It  is  folly  to 
make  objections  where  there  is  no  reason  to  believe  that  the 
testimony  will  do  harm.  If  the  testimony  is  not  harmful  it  is 
far  better  to  let  it  go  in  than  to  be  thought  a  technical,  carping 
critic.  Those  who  fritter  away  time  in  unimportant  objections 
bring  upon  themselves  a  reproach  which  much  impairs  their 
power  with  the  jury.  A  man  who  abounds  in  objections  finds 
no  favor  with  court  or  jury.  "Never  object  to  a  question  from 
your  adversary,"  says  David  Paul  Brown,  "without  being 
able  and  disposed  to  enforce  your  objection."  The  reason  for 
this  rule  is  not  far  to  seek.  If  objections  are  fruitlessly  made, 
an  air  of  weakness  is  given  to  the  case,  for  jurors  are  apt  to 
infer  that  an  advocate  against  whom  the  court  often  rules  has 
•a  feeble  case,  which  he  is  attempting  to  prop  by  technical  ob- 
jections. So,  too,  they  are  apt  to  regard  it  as  an  effort  to  keep 
the  truth  from  them,  or  to  give  them  only  a  partial  view  of  it. 
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They,  l>e  sure,  know  of  the  charge  so  persistently,  and  most 
often  no  unjustly,  laid  against  lawyers,  of  attempting  by  tricks 
and  artifices  to  bewilder  courts  and  juries,  and  so  defeat  justice. 
It  is  but  reasonable,  therefore,  to  expect  them  to  look  with 
great  disfavor  on  anything  that  looks  like  a  professional  trick 
or  a  lawyer's  technicality.  What  they  want  is  full  informa- 
tion, and  they  resent  any  effort  to  keep  it  from  them. 

§  581.    Objections  should  be  supported.— If  an  objection  is 

worth  the  stating,  it  is  worth  supporting.  If  an  objection  is 
stated,  let  the  best  and  strongest  reasons  that  can  be  com- 
manded be  brought  to  its  support.  Once  it  is  made  the  true 
policy  is  to  stand  to  it,  earnestly,  but  courteously,  and  not  let 
it  pass  without  a  struggle.  Of  course,  no  struggle  will  be 
openly  made  after  the  court  has  announced  its  opinion,  for 
that  would  be  not  only  discourteous,  but  mischievous.  Un- 
less the  judge  is  clearly  in  the  wrong,  or  is  unfit  for  his  posi- 
tion, the  jury  will  sympathize  with  him,  since  they  wall  regard 
him  as  just  and  impartial,  and  look  upon  the  advocate  as  a 
prejudiced  man,  working  only  for  a  reward.  If  a  fight  is  to 
be  made,  let  it  be  made  as  vigorously  as  you  will  before  the 
ruling  is  announced.  A  hearing  courteously  requested  will 
seldom  be  denied.  There  are  cases  wliere  it  may  not  be  im- 
proper to  ask  leave  to  again  argue  an  objection,  and  when  this 
is  necessary  the  wise  advocate  will  ask  it  courteously  and  re- 
spectfully, but  openly  and  frankly,  and  will  not  seek  to  ac- 
complish his  object  by  indirection.  It  is  seldom  that  an  ob- 
jection should  be  witlidrawn,  but  it  may  happen  that  it  is  better 
to  withdraw  it,  and  when  this  does  happen,  let  it  be  withdrawn 
openly  and  candidly.  A  frank  acknowledgment  of  error  is 
better  than  a  covert  attempt  at  an  evasive  retreat. 

§  582.  Written  objections.— There  are  cases  in  which,  from 
rulings  on  the  pleadings  or  rulings  on  the  evidence,  the  advo- 
cate wdll  have  reason  to  expect  that  the  court  Avill  rule  ad- 
versely to  him  upon  objections  to  evidence,  and  where  there  is 
reason  to  expect  this  it  is  well  to  write  objections  in  advance, 
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and,  with  little  comment,  deliver  them  to  the  court.  Repeated 
statements  of  objections  serve  to  fasten  the  obnoxious  evidence 
in  the  minds  of  the  jurors,  and  prudence  dictates  that,  in  gen- 
eral, there  be  as  few  repetitions  as  possible.  There  are,  as  we 
have  hinted,  cases  where  it  is  desirable  to  state  and  argue  ob- 
jections, even  though  they  are  certain  to  be  overruled;  but 
these  are  exceptional  cases,  seldom  arising  in  actual  practice. 
When  the  advocate  is  quite  sure  that  the  evidence  he  assails 
can  be  overcome,  it  is  well  enough  to  persistently  object,  since 
that  will  make  it  seem  the  more  important,  and  wjien  it  falls 
the  greater  will  be  the  impression  produced  by  its  downfall. 

§  583.  Objections  to  leading  questions. — Where  a  willing 
witness  is  being  led  by  questions  plainly  objectionable,  because 
they  are  leading,  it  is  good  policy  to  do  no  more  than  say 
enough  to  attract  attention  to  the  fact  that  counsel  is  suggest- 
ing answers.  This  may  be  done  without  formal  objection,  as 
by  a  playful  remark,  or  a  suggestion  to  the  examiner;  but 
enough  must  be  done  to  bring  the  matter  to  the  attention  of 
the  jury.  If  once  they  can  be  made  to  believe  that  the  witness 
is  testifying  as  counsel  dictates,  little  weight  will  the  testimony 
of  that  witness  be  accorded.  In  argument,  the  manner  of 
counsel  and  witness  will  be  fair  matter  of  comment,  and  the 
man  who  can  not  profit  by  it  has  mistaken  his  vocation.  Nor 
is  this  the  only  reason  why  such  a  course  is  sometimes  expedi- 
ent. Another  reason  is,  that  a  witness  who  has  been  uttering 
the  answers  suggested  by  leading  questions  leans  entirely  on 
his  mentor,  and  when,  on  cross-examination,  that  prop  is 
pulled  from  under  him,  he  goes  down.  But  it  is  not  safe  to 
assume  in  every  case  that  the  jury  will  see  that  leading  ques- 
tions suggest  the  desired  answers,  for  they  are  often  so  adroitly 
framed  that  even  the  witness  is  unconscious  that  the  counsel 
is  suggesting  his  answers.  A  skillful  examiner  will  often  so 
frame  his  questions  as  to  suggest  the  answers  and  yet  conceal 
from  the  jurors  his  purpose;  and  when  this  is  the  case,  the 
only  course  is  to  expose  the  artifice  and  press  the  objection 
with  determination  and  vigor.     If  the  judge  declines  to  inter- 
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fere,  as  he  may  do  (for  the  matter  is  largely  one  of  discretion), 
the  jury,  if  the  advocate  has  done  his  duty  and  fully  exposed 
the  unfairness  of  such  an  examination,  will  not  be  prejudiced 
by  the  decision  of  the  judge  against  the  objecting  party;  on 
the  contrary,  they  will  be  very  apt  to  take  sides  with  him.  If, 
however,  the  matter  is  not  important,  or  the  witness  clearly  is 
an  unwilling  one,  it  is  not  expedient  to  object,  for  the  proba- 
bility is  that  the  objection  will  be  unavailing;  and  even  if  it  is 
sustained,  the  jury  are  not  unlikely  to  infer  that  a  fair  oppor- 
tunity was  not  allowed  opposing  counsel  to  get  all  the  facts 
from  the  witness.  More  often  than  one  not  acquainted  with 
judicial  trials  would  suppose,  witnesses  simulate  hostility  to 
the  party  calling  them,  and  where  there  is  reason  to  suspect 
that  the  appearance  of  hostility  is  assumed,  and  not  real,  ob- 
jections to  leading  questions  should  be  fully  stated  and  vigor- 
ously pressed.  If  the  advocate  can,  in  presenting  his  objec- 
tions, arouse  such  a  witness  to  anger,  the  disguise  he  has 
assumed  will,  in  most  cases,  drop  off,  and  when  this  result  can 
be  accomplished  it  breaks  down  the  witness,  unless  he  is 
strongly  supported  by  other  evidence.  If,  however,  the  wit- 
ness's hostility  is  real,  and  not  simulated,  then  no  objection  to 
leading  questions  should  be  interposed,  unless  there  is  some 
reason  for  it  peculiar  to  the  case;  and,  if  interposed,  the  wit- 
ness should  be  treated  with  the  utmost  kindness  in  all  that  is 
said  to  the  court  in  discussing  the  objection.  If  the  advocate 
can  impress  such  a  witness  with  the  belief  that  the  objection  is 
pressed  in  justice  to  him,  as  well  as  in  behalf  of  the  client,  a 
point  of  no  mean  importance  will  be  gained.  But,  unless  this 
can  be  done  without  blundering,  it  had  better  not  be  attempted. 
It  is  delicate  work,  not  to  be  done  by  open  avowals,  but  by 
adroit  hints  and  suggestions. 

§  584.    Objections  must  be  specific. — The  ground  of  the  ob- 
jection should  be  specifically  stated.^     All  objections  not  spec- 

>  Cunningham  v.  Cochran,   18  Ala.  Hamilton  v.  Pearson,  1  Ind.540,  S.  C. 

479,  S.  C.  52  Am.  Dec.  230;  United  oO  Am.  Deo.  480;  Louisville,  N.  A.  & 

States  V.   McMasters,   4    Wall.    (iSO;  C.  Ky.  Co.  r.  Jones,  108  Ind.  551,  S.  C. 

Whitman  v.  Foley,  125  N.  Y.  651,  660;  9  N.  E.  R.  476;  McCuUough  et  al.  v. 
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ified  will  be  considered  as  waived.^  It  seems,  however,  that 
such  particularity  of  objection  is  not  required  upon  strict  cross- 
examination,^  and  some  of  the  courts  have  also  relaxed  the  rule 
where  the  evidence  is  incompetent  and  inadmissible  upon  its 
face  so  as  to  clearly  disclose  the  grounds  of  objection.^  The 
particular  evidence  objected  to  should  be  pointed  out,  as  well 
as  the  specific  ground  of  objection  stated;  for  where  part  of  the 
evidence  is  admissible,  and  part  not,  a  mere  general  objection, 
not  distinguishing  between  the  legal  and  the  illegal,  will  be 
overruled.* 


Davis,  108  Ind.  292,  S.  C.  9  N.  E.  E. 
276;  Evansville  &  Richmond  R.  R. 
Co.  V.  Fettig,  130  Ind.  61 ;  People  v. 
Nelson,  85  Cal.  421,  S.  C.  24  Pac.  Rep. 
1006;  Abbott  v.  Chaffee,  83  Mich.  2.56, 
S.  C.  47  N.  W.  R.  216;  Kenosha  Stove 
Co.  V.  Shedd,  82  Iowa,  540,  S.  C.  48  N. 
W.  R.  933;  Smith  v.  Morrill,  39  Kan. 
665,  S.  C.  18  Pac.  Rep.  915;  Smith  v. 
McCarthy,  33  111.  App.  176;  Babb  v. 
Missouri  University,  40  Mo.  App.  173; 
Christian  v.  State,  86  Ga.  430,  S.  C.  12 
S.  E.  Rep.  645;  Bulwinkle  v.  Cramer, 
30  So.  Car.  153,  S.  C.  8  S.  E.  R.  689; 
Henr\'  v.  Dean,  6  Dak.  78;  Ward  v. 
Wilms,  16  Colo.  86,  S.  C.  27  Pac.  R.  247 ; 
Helena  v.  Albertose,  8  Mont.  499;  St. 
Louis,  etc.,  Co.  v.  Henson,  58  Fed. 
Rep.  531,  citing  Elliott's  App.  Proc, 
§§  770,  771.  Thus  it  is  insufficient  to 
merely  state  as  the  ground  of  objection 
that  the  evidence  is  "immaterial,  ir- 
relevant and  inadmissible."  Lake 
Erie,  etc.,  Co.  v.  Parker,  94  Ind.  91; 
Louisville,  etc.,  R.  R.  Co.  v.  Falvey, 
104  Ind.  409;  Leet  v.  Wilson,  24  Cal. 
398;  Voorman  v.  Voight,  46  Cal.  392; 
Cornell  v.  Barnes,  26  Wis.  473.  The 
reasons  for  the  rule  are  well  stated  in 
Rush  ».  French,  1  Ariz.  99;  City  of 
Delphi  V.  Lowery,  74  Ind.  520,  and 
Camden  v.  Doremus,  3  How.  (U.  S.) 
515. 
>Evanston  v.  Gunn,  99  U.  S.  660; 


Toplitz  V.  Hedden,  146  U.  S.  252,  S.  C. 
13  Sup.  Ct.  R.  70;  Ohio,  etc.,  R.  R.  Co. 
V.  Walker,  113  Ind.  196;  Bennett  v. 
Gibbons,  55  Conn.  450,  S.  C.  12  Atl.  R. 
99;  People  v.  Manning,  48  Cal.  335; 
Kansas  Pacific  R.  R.  Co.  v.  Pointer,  9 
Kan.  620. 

2  Stanton  Co.  v.  Canfield,  10  Neb. 
389,  S.  C.  6  N.W.  R.  466 ;  O'Donnell  v. 
Segar,  25  Mich.  367,  372.  Nor  is  an 
offer  usually  required  in  such  a  case. 
Harness  v.  State,  57  Ind.  1 ;  Bedgood 
V.  State,  115  Ind.  275 ;  Martin  v.  Elden, 
32  Ohio  St.  282. 

^  This  qualification  of  the  rule  is  crit- 
icised in  Elliott's  App.  Proc,  §  779. 

*  Pettigrew  v.  Barnum,  11  Md.  434, 
S.  C.  69  Am.  Dec.  212,  and  note,  226 
Beebe  v.  Bull,  12  Wend.  (N.  Y.)  504 
Wallis  V.  Randall,  81  N.  Y.  164 
Smoot  V.  Eslava,  23  Ala.  659,  S.  C.  58 
Am.  Dec.  310;  Day  v.  Henry,  104  Ind. 
324,  S.  C.  4N.  E.  R.  44;  City  v.  Hud- 
nut,  112  Ind.  542;  Jones  v.  State,  118 
Ind.  39;  Richmond  &  D.  R.  R.  Co.  v. 
Jones,  92  Ala.  218,  S.  C.  9  So.  R.  276; 
Holmes  v.  Turners  Falls  Co.,  150  Mass. 
535,  S.  C.  23  N.  E.  Rep.  305 ;  Hammond 
V.  Schiff,  100  N.  Car.  161,  S.  C.  6  S.  E. 
R.  753 ;  Powell  v.  Augusta,  etc.,  Co.,  77 
Ga.  192,  S.  C.  3  S.  E.  R.  757 ;  St.  Louis, 
etc.,  Co.  V.  Hendricks,  48  Ark.  177,  S. 
C.  3  Am.  St.  R.  220. 
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§  585.  Objection  where  question  is  proper  but  answer  in- 
competent.— An  objection  to  a  legitimate  question  does  not 
/each  an  incompetent  answer.  Tlie  objection,  where  the  ques- 
tion appears  to  be  proper  but  the  answer  is  incompetent  or  ir- 
relevant and  inadmissible,  should  be  made  to  the  answer.^ 
The  proper  practice  in  such  a  case  is  to  move  to  strike  the  an- 
iwer  out.'"^  If  part  of  it  is  competent  and  part  incompetent  the 
/notion  should,  of  course,  be  limited  to  so  much  of  the  answer 
AS  is  incompetent. 

§  58G.  Objections  where  there  are  several  parties. — Where 
)here  are  several  parties,  and  the  evidence  is  admissible  against 
my  of  them,  the  objection  and  exception  must  be  by  the  party 
rXggrieved,  and  not  by  all.'^  If  admitted  against  the  others,  he 
should  ask  an  instruction  limiting  its  effect  to  them.*  This  is 
in  accordance  with  the  general  rule  that  an  objection  by  a  party 
rtot  entitled  to  interpose  it  is  of  no  avail.'"*  It  must  be  good  as 
1^0  all  who  join  in  it,  or  it  will  be  good  as  to  none.*' 

§  587.  Offer  of  evidence  after  objection. — If  a  question  be 
objected  to,  or  a  witness  challenged  as  incompetent,  a  statement 
of  the  evidence  expected  to  be  elicited  may  be  offered,  if  the 
court,  in  its  discretion,  sees  fit  to  permit  it,  notwithstanding 
the  presence  of  the  jury;''  but  documentary  evidence,  if  objected 
to,  ought  first  to  be  presented  to  the  judge  for  his  ruling  before 

•  Gould  ('.  Day,  94  IT.  S.  405;  Barnes    Co.  v.  Keifer,  134  111.  481,  S.  C.  25  N. 
V.  Ingalls,  39  Ala.  193.  E.  R.  799. 

*  Jones  V.  State,  118  Ind.  39;  Con-        *Carr  i'.  Boone,  108  Ind.  241. 

way  r.  State,  118  Ind.  482,  485;  Bige-  *  Where  evidence   is  competent  as 

low  V.  Sickles,  80  W^is.  98,  S.  C.  49  N.  against  one  of  the  co-parties  it  can  not 

^y.  R.  106;  People  v.  Wilkinson,  14  N.  be  entirely  excluded,  although  it  may 

Y.  Supp.  827,  S.  C.  60  Hun  (X.  Y.),  be  ineffective  or  incompetent  as  to  oth- 

582.  ers.     Taylor  v.  Deverell,  43  Kan.  469, 

^  Black  V.  Foster,  28  Barb.  387 ;  Con-  S.  C.  23  Pac.  R.  628 ;  Bond  v.  Nave,  62 

solidated  Ice  Co.  v.  Keifer,  134  111.  481,  Ind.  505 ;   Cowan  v.  Kinney,  33  Ohio 

S.  C.  25  N.  E.  Rep.  799;  Keesling  v.  St.  422;  Edwards  v.  Tracy,  62  Pa.  St. 

Doyle  (Ind.),  35  N.  E.  R.  126.  374;  Whitney  r.  Ferris,  10  Johns.  (X. 

♦Goodman  r.  Walker,  30  Ala.  482,  Y.)  66. 

S.   C.   68  Am.    Dec.    134;    Yannoy  r.  '  Scripps  u.  Reilly,  38  Mich.  10. 
Klein,  122  Ind.  416;  Consolidated  Ice 
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it  is  read  in  the  presence  of  the  jury/  and  it  is  customary  and 
proper  for  the  trial  court  to  require  all  offers  of  evidence  after 
objection  to  be  made  out  of  the  hearing  of  the  jury.^  The  offer 
should  specitically  state  the  facts  which  counsel  expects  to  show- 
in  answer  to  the  question  propounded  to  the  witness.-^  This  is  nec- 
essary, where  the  objection  is  sustained,  in  order  to  enable  the 
court  to  determine  whether  the  testimony  is  competent,  and  to 
present  any  question  on  appeal.^  It  is  not  error,  however,  to  re- 
fuse an  offer  of  oral  evidence  where  the  witness  is  not  present, 
especially  if  other  circumstances  indicate  that  the  offer  is  not 
made  in  good  faith. ^  Where  a  document  is  offered  generally, 
without  objection,  and  admitted,  the  whole  instrument,  includ- 
ing indorsements  thereon  properly  connected  therewith,  is 
deemed  in  evidence  for  all  proper  purposes.*^  In  stating  offers 
to  prove,  counsel  often  get  a  matter  before  the  jury  in  a  stronger 
and  more  harmful  form  than  they  could  if  allowed  to  elicit  the 
facts  from  the  witness.  The  effort  to  keep  out  the  evidence 
arouses  the  attention  of  the  jury,  and  they  give  heed  to  all  that 
passes  with  lively  interest,  so  that  the  offered  evidence  is  al- 
most sure  to  find  a  lodgment  in  their  minds,  notwithstanding 
the  fact  that  they  may  be  instructed  to  disregard  the  state- 
ments, and  consider  only  the  evidence  delivered  to  them. 
These  statements  blend  themselves  with  the  legitimate  facts, 

iPhilpot  V.  Taylor,  75  111.  309,  312;  State  v.  Lewis,  20  Nev.  333,  S.  C.  22 

Keedy  v.  Newcomer,  1  Md.  241.  Pac.  R.  241 ;  State  v.  Barker,  43  Kan. 

2  Omaha,  etc.,  Co.  v.  Fay  (Neb.),  55  262,  S.  C.  23  Pac.  Rep.  575;  Smith  v. 

N.  W.  R.  211.  Niagara,  etc.,  Co.,  60  Vt.  682. 

'Over  V.   Schiffling,    102  Ind.   191;  ^  ^schbach  r.  Hurtt,  47  Md.  61,  66; 

Kern  v.  Bridwell,   119  Ind.  226;  Car-  Scotland  Co.  v.  Hill,  112  U.  S.  183, 186; 

skadden  v.  Poorman,  10  Watts  (Pa.),  Mills  v.  Winter,  94  Ind.  329;  Smith  v. 

82,  S.  C.  36  Am.  Dec.  145;  Halley  v.  Gorham,  119  Ind.  436. 

Folsom,  1  N.  Dak.  325,  S.  C.  48  N."  W.  «  Miles  v.  Loomis,  75  N.  Y.  288,  S.  C. 

R.  219;  Palmerr.  McMaster,  10  Mont.  31  Am.  Rep.  470;  Brown  v.  Eaton,  98 

390,  S.  C.  25  Pac.  Rep.  1056;  Johnson  Ind.  591,  595;  Bell  v.  Keefe,    12  La. 

V.  Merry  Mount  Granite  Co.,  53  Fed.  Ann.  340.     But  this  rule  may  not  ap- 

R.  569.  jdy  to  a  complex  document  where  only 

*  Mills  V. Winter,  94  Ind.  329 ;  Smith  a  part  is  offered  complete  in  itself,  al- 

r.  Gorham,  119  Ind.  436;  Scotland  Co.  though  the  opposite  party  may  gen- 

V.  Hill,  112  U.  S.  183,  186;  Smethurst  erally  introduce  the  remaining  part. 

V.  Independent,  etc.,Church,  148 Mass.  Marchand  v.  Coffee,  23  La.  Ann.  442. 
261 ;  Shillito  v.  Sampson,  61  Iowa,  40; 
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and  influence  the  minds  of  the  jurors  in  spite  of  all  that  can 
be  done.  An  impressive  statement  of  an  offer  to  prove  is  a 
very  dangerous  thing.  It  is,  therefore,  sometimes  a  matter  of 
serious  doubt  whether  it  is  better  to  object  or  let  the  evidence 
go  in  without  objection.  If,  however,  the  evidence  is  upon  a 
turning  point  in  the  case  it  is  generally  better  to  keep  it  out, 
and  in  the  argument  strongly  enforce  upon  the  minds  of  the 
jury  that  they  will  be  guilty  of  a  great  wrong  if  they  give  heed 
to-any  evidence  not  legitimately  before  them.  This  is  not  to 
be  done  in  direct  terms,  since  to  speak  of  it  in  express  terms 
would,  in  many  cases,  be  improper,  and,  in  all,  unwise  and 
inexpedient;  but  by  pressing  upon  the  attention  of  the  jury 
the  evidence  actuall}''  before  them,  and  by  insisting  that  their 
sworn  duty  binds  them  not  to  look  outside  of  it  for  any  pur- 
pose. If  adverse  counsel  attempt  to  speak  of  the  rejected  offer, 
there  should  be  a  prompt  and  determined  interposition,  and  an 
instruction  should  also  be  asked  advising  the  jury  as  to  their 
duty,  and  indirectly  rebuking  counsel  for  adverting  to  matters 
which  the  jury  have  no  right  to  consider. 

§  588.  Trial  of  competency  of  witnesses — Preliminary  ex- 
amination.— It  is  for  the  court  to  determine  the  admissibility 
of  evidence,'  and  incidental  questions  necessary  to  such  deter- 
mination are,  also,  for  the  court. "^  But  it  is  the  right  of  coun- 
sel to  examine  witnesses  called  by  his  adversary,  to  ascertain 
their  competency,  and  this  right,  for  the  obvious  reasons  al- 
ready suggested,  should,  whenever  it  is  possible,  be  exercised 
before  the  witness  is  permitted  to  give  testimony  to  the  jury.-"* 
The  ordinary  mode  of  ascertaining  whether  the  witness  is  com- 

'  Davis  V.  Charles  River,  etc.,  R.  Co.,  Tabor  v.  Staniels,  2  Cal.  240;  Bartlett 
11  Cush.  50();  Scott  v.  Coxe,  20  Ala.  v.  Smith,  11  Mees  &  W.  483.  But  see. 
294;  Currier  y.  Bank,  5  Cold\v.(Tenn.)  for  exceptional  cases  where  the  very 
460;  Columbia  Ins.  Co.  v.  Lawrence,  2  question  in  issue  is  thus  raised,  Swear- 
Pet.  25;  Allen  v.  State,  21  Ga.  217,  S.  ingen  v.  Leach,  7  B.  Mon.  (Ky.)  285; 
C.  08  Am.  Dec.  457 ;  Chandler  v.  Von  Day  v.  Sharp,  4  Whart.  339.  S.  C.  34 
Roeder,  24  How.  (U.  S.)  224;  Carter  Am.  Dec.  509;  Stowe  v.  Querner,  L. 
V.  Bennett,  6  Fla.  214.  R.  5  Exch.  155. 

'  Currier  v.  Bank,  5  Coldw.  (Tenn.)  '  Trussell  r.  Scarlett,  18  Fed.  R.  214. 

460;  Robinson  c.  Ferry,  11  Conn.  460;  and  note;  Maurice  v.  Worden,54  Md. 
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petent  is  by  examining  him  on  what  is  called  the  voir  dire} 
This  is  a  preliminary  examination,  conducted  with  a  view  to 
enable  the  court  to  determine  the  competency  of  the  witness, 
and  not  for  the  purpose  of  eliciting  facts  for  the  consideration 
of  the  jury. 

§  589 .   Extent  and  method  of  preliminary  examination. — The 

preliminary  examination,  in  strictness,  extends  only  to  the 
question  of  the  competency  of  the  witness  to  testify  at  all,  but 
it  is  sometimes  loosely  said  to  apply  to  his  competency  to  testify 
as  to  particular  facts.  It  is  true  that  a  witness  may  sometimes 
be  competent  as  to  one  branch  of  a  case,  and  not  as  to  another, 
and  in  such  a  case  it  would  be  proper  to  object  to  his  compe- 
tency; but  where  the  incompetency  is  in  the  evidence,  and  not 
in  the  witness,  the  objection  must  be  to  the  evidence.  Thus, 
if  the  objection  is  that  the  witness  is  speaking  as  to  the  con- 
tents of  a  written  instrument,  the  infirmity  is  in  the  evidence, 
and  not  in  the  witness.  In  conducting  the  preliminary  exam- 
ination as  to  the  competency  of  the  witness,  the  point  sought 
to  be  reached  is,  that  he  shall  not  be  heard  at  all,  or  that  he 
shall  not  be  heard  upon  a  particular  branch  of  the  case.  To 
illustrate,  the  witness  testifies  that  he  saw  the  accused  kill  the 
deceased,  and  is  then  asked  as  to  the  mental  capacity  of  the 
former.  Here  an  objection  as  to  the  competency  of  the  witness 
to  testify  on  the  question  of  mental  capacity  would  be  proper, 
although  he  was  competent  to  testify  as  to  the  fact  of  the  kill- 
ing. The  examination  on  the  voir  dire  usually  precedes  the 
examination-in-chief;  but  if  anything  occurs  during  the  trial 
to  induce  the  advocate  to  suspect  that  the  witness  is  incompe- 
tent, he  may  ask  leave  to  examine  on  the  question  of  compe- 
tency. The  matter  is,  however,  very  much  within  the  discre- 
tion of  the  court,  and  if  it  is  satisfied  that  the  witness  is  'prima 

233.     And  see  City  of  Ft.  "Wayne  v.  mit  the  introduction  of  other  evidence 

Coombs,  107  Ind.  75.     Compare  Finch  material  to  such  determination.  Maur- 

t).  Chicago,  etc.,  Ry.  Co.,  46  Minn.  250,  ice  v.  Worden,  54  Md.  233;    Com.  v. 

S.  C.  48  N.  W.  R.  915.  Howe,  9  Gray,  110.    Contra,  Crenshaw 

'  It  is  also  within  the  sound  discre-  v.  .Jackson,  6  Ga.  509,  S.  C.  50  Am. 

tion  of  the  court,  in  such  case,  to  per-  Dec.  361. 
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facie  competent,  the  evidence  may  bu  heard;  but  if  heard,  and 
subsequently  shown  to  be  incompetent,  the  proper  cour^^e  is  to 
move  to  reject  it,  and  to  repeat  tiiis  motion,  in  effect,  although 
not  in  form,  by  requesting  the  court  in  its  instructions  to 
charge  the  jury  that  it  is  their  duty  to  wholly  disregard  sucii 
evidence,  and  not  suffer  it  to  influence  them  in  their  consider- 
ation of  the  case. 

§  590.  Interposino^  questions  to  determine  competency  of 
evidence. — It  is  proper  for  counsel  to  interpose  questions  for 
the  purpose  of  ascertaining  whether  the  testimony  is  compe- 
tent. In  doing  this  the  purpose  is  not  to  show  that  the  wit- 
ness is  incompetent,  but  to  show  the  incompetency  of  the  testi- 
mony. It  is  often  expedient  to  ascertain  whether  the  matters 
of  which  the  witness  speaks  are  contained  in  documents,  letters, 
deeds,  written  agreements,  or  the  like,  and,  for  this  purpose, 
it  is  proper  to  make  inquiry  whether  the  matters  are  contained 
in  any  written  instrument.  It  is,  also,  sometimes  quite  im- 
portant to  stop  a  witness  and  inquire  whether  he  is  relating 
facts  within  his  own  knowledge,  or  is  merely  rehearsing  what 
he  has  heard  from  others.  Promptness  and  decision  are  es- 
sential to  prevent  what  Mr.  Chitty  calls  "the  inception  of  an 
irregular  question."  But  these  qualities  are  not  inconsistent 
with  the  quality  of  courtesy,  and  courtesy  requires  that  the 
objections  should  always  be  respectfully  stated  to  the  court. 
It  is,  indeed,  the  wiser  course  to  ask  leave  of  the  court  to  in- 
terpose preliminary  questions,  and  when  a  witness  needs  check- 
ing to  ask  the  court  to  do  it.  So,  where  a  rebuke  is  needed  it 
is  much  better  that  the  court  be  asked  to  administer  it  than 
for  the  counsel  to  take  that  office  upon  himself.  It  is  well 
enough  to  sting  a  swift  and  unscrupulous  witness  by  allusions, 
couched  in  courteous  and  not  coarse  terms,  in  addressing  the 
the  court;  but  the  advocate  who  arbitrarily  assumes  the  duty 
of  rebuking  the  witness  is  not  likely  to  win  the  favor  of  jurors, 
for  they  are  slow  to  side  with  an  arrogant  or  tyrannical  lawyer. 
A  sagacious  advocate  never  assumes  the  functions  of  a  judge, 
although  he  may  drop  many  a  hint,  in  asking  the  interposi- 


718 


THE    WORK    IN    COURT. 


§591 


tion  of  the  court,  that  will  find  a  ready  entrance  into  the  ears 
of  the  listening  jurors.  These  hints  will  only  be  given  where 
there  is  cause,  for  an  undeserved  reproach,  whether  directly  or 
indirectly  given,  arouses  a  feeling  of  hostility  that  bodes  no 
good  to  its  author.  Cunning  is  not  always  wisdom,  and  a 
course  indicative  of  an  effort  to  obtain  an  unfair  advantage, 
where  the  witness  is  free  from  fault,  will  almost  invariably 
work  evil  to  him  who  pursues  it. 

§  591.  Exception  to  ruling  on  objection.  —  The  party  to 
whom  the  ruling  of  the  court  on  an  objection  is  adverse  should 
save  an  exception  at  the  time.^  This  is  necessary  in  order  to 
present  the  question  upon  appeal,'^  and  the  record  should  show 
the  specific  objection  and  its  grounds,  the  ruling  and  the  ex- 
ception.^ An  exception  taken  by  a  party  to  incompetent  evi- 
dence is  not,  it  seems,  waived  or  cured  by  his  afterwards  in- 
troducing evidence  to  the  same  effect.^ 

'  3  Bouv.  Inst.  475,  §  3234 ;  3  Wait's 
Pr.,  202.  And  see  Stewart  v.  Hunt- 
ington Bank,  11  S.  &  R.  267,  S.  C.  14 
Am.  Dec.  628;  Eeid  v.  Hawkins,  46 
Ind.  222;  McKnight  v.  Dunlop,  5  N. 
Y.  537,  S.  C.  50  Am.  Dec.  370. 

*  Letton  V.  Graves,  26  Mo.  250;  Jen- 
nings V.  Prentice,  39  Mich.  421,  423; 
Kleinschmidt  v.  McAndrews,  117  U. 
S.  282;  United  States  v.  Breitling,  20 
How.  (U.  S.)  252. 

*  Gates  V.  Scott,  123  Ind.  459 ;  Law- 
rence V.  Commonwealth,  86  Va.  573,  S. 
C.  10  S.  E.  R.  840 ;  Steffy  v.  People,  130 
111.  98,  S.  C.  22  N.  E.  R.  861 ;  Estate  of 
Page,  57  Cal.  238 ;  Elliott's  App.  Proc, 
§§783,807.  It  should  also  show  the 
question  and  the  answer  or  offer,  with 
enough  of  the  evidence,  where  neces- 
sary, to  show  the  application  of  the  ob- 
jection. Rush  V.French,  1  Ariz.  99,121 ; 
Cecconi  v.  Rodden,  147  Mass.  164,  S.  C. 
16  N.  E.  R.  749.  The  ruling  should 
also  be  made  a  ground  of  the  motion 
for  a  new  trial  in  most  jurisdictions, 
and  the  evidence  particularly  pointed 


out.  Harvey  v.  Osborn,  55  Ind.  535 ; 
Lake  Erie,  etc.,  R.  R.  Co.  v.  Parker, 
94  Ind.  91. 

*  Worrall  v.  Parmelee,  1  N.  Y.  519,  S. 
C.  49  Am.  Dec.  350.  And  see  Flanigan 
V.  Lampman,  12  Mich.58,  S.C.  3  Am.  L. 
Reg.  (N.S.)  183.  But  compare  Gale  v. 
Shillock  (Dak.),  29  N.  W.  R.  661 ;  Gaff 
V.  Greer,  88  Ind.  122.  See,  also,  Elli- 
ott's App.  Proc,  §628.  It  has  been 
held  that  a  party,  upon  whose  objec- 
tion evidence  admissible  for  either 
party  has  been  excluded,  will  not  be 
heard  to  complain  of  the  subsequent 
exclusion  of  like  evidence  offered  by 
himself.  Hinton  v.  Whittaker,  101 
Ind.  344.  But  where  other  undisputed 
evidence  is  given,  clearly  proving  the 
same  fact,  error  in  admitting  incom- 
petent evidence  may  be  harmless. 
Naugle  V.  State,  101  Ind.  284;  Mor- 
ris V.  Wells,  7  N.  Y.  Supp.  61,  S.  C. 
54  Hun  (N.  Y.) ,  634 ;  McKay  v.  Riley, 
135  111.  586,  S.  C.  26  N.E.R.  525 ;  Beard 
V.  First  Nat.  Bank,  41  Minn.  153,  S.  C. 
43  N.  W.  R.  7;    Blake  v.  Broughton. 
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§  592.  Effect  of  irrelevant  evidence — Opening  door  for  ad- 
versary.— Where  inconipetent  evidence  is  received  witliout  ob- 
jection, it  is  not  error  to  admit  evidence  otlierwise  irrelevant  to 
meet  it/  altliough  tliis  can  not  generally  be  demanded  as  a 
matter  of  right."'*  As  was  said  in  a  recent  case:  "If  a  party 
opens  the  door  to  the  admission  of  incompetent  evidence,  he  is 
in  no  plight  to  complain  that  his  adversary  followed  through 
the  door  thus  opened."^  This  is  a  different  thing,  however, 
from  the  case  of  a  party  first  objecting  to  the  opening  of  the  door 
by  his  adversary  and  afterwards  opening  it,  without  objection  by 
the  latter,  for  the  admission  of  evidence  to  the  same  effect  as 
that  to  which  he  had  first  unsuccessfully  objected  as  irrelevant 
and  incompetent  when  it  was  offered  by  his  adversary.  As 
stated  in  the  last  preceding  section,  it  has  been  held  that  by  so 
doing  he  does  not  waive  his  original  objection,  and  this  would 
seem  to  be  the  better  rule,  although  the  question  is  not  free  from 
doubt.  But  where  he  has  first  opened  the  door  himself  he  has  no 
right  to  insist  that  it  shall  remain  open  for  his  own  benefit. 

§  593.    Withdrawing  evidence. — Where  a  party  introduces 

107  N.  Car.  220,  S.  C.  12  S.  E.  R.  127;  '  Scattergood  v.  AVood,  79  N.  Y.  263, 

Bradley  v.  Palen,  78  la.  126,  S.  C.  42  S.  C.  35  Am.  R.  515;    People  v.  Dow- 

N.  W.  R.  623;  Cameron  v.  White,  74  ling,  84  N.  Y.  478,  opinion,  486;  Davis 

Wis.  425,  S.  C.  43  N.  W.  R.  155.     But  v.  Keyes,  112  Mass.  436;    Stringer  r. 

this  is  not  always  true.      Anderson  r.  Young,  3  Pet.  320 ;  Walkup  r.  Pratt,  5 

Rome,  54  N.  Y.  384;    Elliott's    App.  Har.  &  J.  (Md.)  51 ;    Manning  r.  Bur- 

Proc,  §  699,  where  the  authorities  are  lington,  etc.,  R.  R.  Co.,  64  la.  240,  S.  C. 

reviewed.  20N.W.R.  169.    Failure  to objet-t  to in- 

'  Sherwood  v.  Titman,  55  Pa.  St.  77;  competent  evidence  does  not  give  the 

Blossom  V.  Barrett,  37  N.  Y.  434,  438;  right  to  follow  it  up  with  other  incom- 

Lewis  V.  Merritt,  98  N.  Y.  206;   Peck  petent  evidence  even  to  explain  it. 

V.  Goodberlett,  109  N.  Y.  180,  S.  C.  16  Brand  v.  Longstreet,  4  N.  J.  L.  325; 

N.E.R.  350;   Hogan  c.  Northfield,  56  Trenton,  etc.,  Co.  v.  Johnson,  24  N. 

Yt.  721 ;    Gibson  v.  Lacy,  87  Ind.  202;  J.  L.  576;  Wilkinson  v.  Jett,  7  Leigh 

Dinwiddle  v.  State,  103  Ind.  101 ;  Lowe  (Va.),  115 ;  Lyons  v.  Teal,  28  La.  Ann. 

V.  Ryan,  94  Ind.  450.     See,  also,  Min-  592.     Compare  Thomson  r.  Brothers, 

ton  V.  Underwood,  etc.,  Co.,  79  AVis.  5  La.  277;    Scales  v.  Shackelford,  64 

646,S.C.48N.W.R.857;  Little  Rock,  Ga.  170;  WalHs  v.  Kandall,  81  N.  Y. 

etc.,  Co.  V.  Tankersly,  54  Ark.  25,  S.  C.  164 ;  Ward  v.  Washington  Ins.  Co.,  6 

14S.W.R.  1099.    But  compare  Mitchell  Bosw.  229. 

V.  Selhnan,  5  Md.  376;    McCartny  v.  'Perkins  v.  Hay  ward,  124  Ind.  445, 

Nebraska,  1  Neb.  121.  449. 
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evidence  over  objection  and  exception  he  can  not,  as  matter  of 
right,  have  it  withdrawn  or  struck  out  against  the  will  of  the 
other  party;  ^  but  the  court,  in  the  exercise  of  a  sound  discre- 
tion, may  permit  such  evidence  to  be  withdrawn  or  struck  out, 
at  least  where  such  a  course  appears  to  be  harmless.^  The 
withdrawal  may  not,  however,  cure  the  original  error  in  ad- 
mitting incompetent  evidence.  It  will  often  do  so,^  but  it  is 
usually  necessary  for  the  court  to  also  instruct  the  jury  to  dis- 
regard such  evidence,^  and  even  then  the  error  may  be  fatal 
where  it  appears  that  the  objecting  party  was  prejudiced  thereby 
notwithstanding  the  instructions  of  the  court. "^ 


§  594.  Striking:  out  evidence. — One  who  has  permitted  evi- 
dence incompetent  on  its  face  to  be  received  without  objection 
is  not  entitled  as  of  right  to  have  it  struck  out  on  motion/'  but 
the  matter  is  largely  in  the  discretion  of  the  trial  judge,  who 
may  instruct  the  jury  to  disregard   it.'     Where  incompetent 


'  Furst  V.  Second  Ave.  R.  R.  Co.,  72 
N.  Y.  542;  Decker  v.  Bryant,  7  Barb. 
(N.  Y.)  182.  And  see  Erben  v.  Loril- 
lard,  19  N.  Y.  299. 

''State  of  R.  I.  v.  Towler,  13  R.  I. 
661 ;  Boone  v.  Purnell,  28  Md.  607,  S. 
C.  92  Am.  Dec.  713;  Boyd  v.  State,  17 
Ga.  194;  Gray  v.  Gray,  3  Litt.  (Ky.) 
465. 

3  Du  Raut  V.  Du  Rant,  36  S.Car.  49,  S. 
C.  14  S.E.R.  929 ;  State  v.  Towler,  13  R. 
I.  661 ;  Wright  v.  Gillespie,  43  Mo.  App. 
244;  Hillistad  v.  Hostetter,  46  Minn. 
393,  S.  C.  49  N.  W.  R.  192;  State  v. 
Cummins,  76  la.  133,  S.  C.  40  N.  W.  R. 
124;  Indianapolis,  etc.,  Co.  v.  Bush, 
101  Ind.  582 ;  Dillingham  v.  Russell, 
73  Tex.  47,  S.  C.  3  L.  R.  A.  634;  Elli- 
ott's App.  Proc,  §  700. 

*  Pennsylvania  Co.  v.  Roy,  102  U.  S. 
451 ;  Blum  v.  Jones  (Tex.),  23  S.W.  R. 
844 ;  Waterman  v.  Chicago,  etc.,  R.  R. 
Co.,  82  Wis.  613,  S.  C.  52  N.  W.  R.  247 ; 
Tolbert  v.  Burke,  89  Mich.  132,  S.  C. 
50  N.  W.  R.  803;  Rooney  v.  Milwau- 
kee, etc.,  Co.,  65  Wis.  397,  399 ;  People 


V.  Wallace,  89  Cal.  158,  S.  C.  26  Pac. 
R.  650;  Glenn  v.  Glore,  42  Ind.  60. 

^  McAllister  v.  Detroit  Free  Press,  85 
Mich.  453,  S.  C.  48  N.  W.  R.  612; 
Meyer  v.  Lewis,  43  Mo.  App.  417; 
Erbin  v.  Lorillard,  19  N.  Y.  299; 
Pringle  v.  Leverich,  97  N.  Y.  181,  186; 
Howe,  etc.,  Co.  v.  Rosine,  87  111.  105; 
Elliott's  App.  Proc,  §699,  n.  2. 

« Simons  v.  Vulcan  Oil  Co.,  61  Pa. 
St.  202,  S.  C.  100  Am.  Dec.  628 ;  Levin 
V.  Russell,  42  N.  Y.  (Hand)  251 ;  Quin 
V.  Lloyd,  41  N.  Y.  (Hand)  349 ;  Brock- 
ett  V.  N.  J.  Steamboat  Co.,  18  Fed.  R. 
156 ;  Le  Coulteux  De  Caumont  v.  Mor- 
gan (N.  Y.),  9  N.  E.  R.  861,  865,  S.  C. 
sub  nom.  Matter  of  Morgan,  104  N.  Y. 
74;  Gurley  V.Park  (Ind.),  35  N.E.R. 
279 ;  Newlon  v.  Tvner,  128  Ind.  466,  S. 
C.  27  N.  E.  R.  168. 

'Pontius  V.  People,  82  N.  Y.  339; 
Platner  v.  Platner,  78  N.  Y.  90.  See, 
also,  Gilmore  v.  Pittsburgh,  etc.,  R.  R. 
Co.,  104  Pa.  St.  275;  In  re  Lasak's 
Will,  131  N.  Y.  624,  S.  C.  30  N.  E.  R. 
112. 
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evidence  of  a  character  likely  to  injure  a  party  is  admitted  over 
his  objection,  on  promise  to  connect,  or  because  apparently 
competent  at  the  time,  a  motion  to  strike  it  out  afterward  in- 
terposed by  him  should  be  sustained.^  It  is  the  proper  way  to 
reach  an  objectionable  answer  to  a  question  which  is  unobjec- 
tionable.^ The  motion  must,  however,  where  part  of  the  an- 
swer is  relevant  and  competent,  be  confined  to  the  part  that  is 
incompetent,'^  and  it  will  not  lie  where  the  evidence  is  relevant 
and  competent  as  far  as  it  goes,  but  is  insufficient  to  warrant  a 
recovery.*  It  seems  to  be  within  the  discretion  of  the  trial 
court  to  permit  one  who  has  drawn  out  incompetent  evidence 
from  his  own  witness,  without  objection,  to  have  it  struck  out.-'^ 

'  Anderson  v.  Rome,  etc.,  R.  R.  Co., 
54  N.  Y.  334;  Gilbert  v.  Cherry,  57 
Ga.  128;  Landa  v.  Obert,  78  Tex.  33. 
But  where  capable  of  being  rendered 
harmless  by  instructions,  it  has  been 
held  surticient  to  instruct  the  jury  to 
disregard  the  evidence,  and  not  error 
to  overrule  the  motion  to  strike  out. 
Marks  v.  King,  64  N.  Y.  628;  Gawtry 
V.  Doane,  51  N.  Y.  84;  Northampton 
Bank  v.  Bulliet,  8  Watts  &  S.  311,  S. 
C.  42  Am.  Dec.  297;  Cadwallader  v. 
Brodie  (Pa.),  13  Atl.  R.  483.  See, 
also,  Blackburn  v.  Beall,  21  Md.  208; 
Dillin  V.  People,  8  Mich.  357. 

^  Kansas  Farmers'  Ins.  Co.  v.  Haw- 
ley,  46  Kan.  746,  S.  C.  27  Pac.  R.  176; 


"Motions  to  strike  out  evidence  that 
has  been  introduced  in  a  cause,  as  we 
understand  the  practice,  must  be  pred- 
icated upon  some  feature  of  irrele- 
vancy, incompetency,  legal  inadmissi- 
bility, or  impertinency  in  the  evidence 
itself  that  is  struck  at.  None  of  these 
objections  are  urged  against  this  evi- 
dence by  this  motion,  because  it  is 
open  to  none  of  these  objections,  be- 
ing entirely  relevant  to  the  issues  and 
competent  in  every  respect  so  far  as 
it  went  towards  sustaining  the  plaint- 
iff's claim,  but  the  motion  was  predi- 
cated solely  upon  the  ground  that 
though  entirely  proper,  relevant  so 
far  as  it  went,  yet  it  did  not  go  far 


Conway  v.  State,  118  Ind.  482;   Jones    enough  to  warrant  a  recovery."     The 


V.  State,  118  Ind.  39;  Bigeiow  v.  Sick- 
les, 80  AVis.  98,  S.  C.  49  N.  W.  R.  106; 
Roquest  v.  Boutin,  14  La.  Ann.  44. 
Compare  Roberts  v.  Johnson,  37  N.  Y. 
Super.  157  ;  Gibson  r.  Hatchett,  24  Ala. 
201 ;  Gould  v.  Day,  94  U.  S.  405,  414. 

3  Davis  V.  Hopkins,  18  Colo.  153,  S.  C. 
32  Pac.  Rep.  70;  Tuomey  v.  O'Reilly, 
etc.,  Co.,  22  N.  Y.  Supp.  930;  Miller  v. 
Windsor  Water  Co.,  148  Pa.  St.  429, 
S.  C.  23  Atl.  R.  1132;  Buford  v.  Shan- 
non, 95  Ala.  205,  S.  C.  10  So.  R.  263. 

*  In  Wilcox  I'.  Stephenson, 30  Fla.377, 
S.  C.  11  So.  R.  659,  661,  the  court  said: 
46 


principle  declared  is  in  effect  the  same 
as  that  asserted  and  enforced  in  the 
cases  of  Harbor  r.  Morgan,  4  Ind.  158 ; 
Pedigo  V.  Grimes,  113  Ind.  148.  See 
and  compare  Carrico  xk  West  Virginia, 
etc.,  R'y  Co.,  35  AV.  Va.  389,  S.  C.  14 
S.  E.  R.  12. 

» Carpenter  v.  AVard,  30  N.  Y.  243, 
246;  Farmers'  Bank  v.  Cowan,  2  Abb. 
Ct.  App.  Dec.  88.  It  certainly  can 
not  be  demanded  as  a  matter  of  right. 
East  Tennessee,  etc.,  Co.  i'.  Turvaville 
(Ala.),  12  So.  R.  63. 
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The  court  may,  sometimes,  of  its  own  motion,  strike  out  irrele- 
vant evidence  at  any  proper  stage  of  the  trial. ^  Where  evi- 
dence received  over  objection  and  exception  is  afterward  struck 
out  on  motion,  the  first  ruling  is  generally  regarded  as  harm- 
less. 

§  595.  Quantity  of  evidence. — "Have  too  much  rather  than 
too  little  evidence,"  is  Mr.  Warren's  advice,  and  the  same  ad- 
vice is  given  by  others  in  a  different  form,  for  they  say,  ''Over- 
prove  rather  than  underprove."  This  caution  is  not  to  be  dis- 
regarded, but  yet  the  fault  of  overproving  on  minor  points 
must  be  avoided.  Too  much  evidence  on  subordinate  ques- 
tions sometimes  weakens  the  case,  because  it  obscures  the  strong 
points,  and  because  it  creates  a  suspicion  that  it  is  only  on  the 
minor  points  that  the  case  is  strong.  On  important  points, 
where. there  is  conflict  to  be  expected,  the  evidence  can  not  be 
made  too  strong,  for  there  is  no  danger  of  overproving  on  such 
points.  The  fact  that  the  proof  will  be  attacked  in  the  strongest 
possible  manner  must  be  kept  in  mind,  since  the  presumption 
must  be  that  the  opposing  counsel  is  not  wanting  in  ability, 
nor  his  case  in  strength.  It  is  a  mistake  to  undervalue  an 
opponent  or  his  case.  The  only  safe  course  is  to  prepare  to 
meet  as  strong  a  case  as  talent  and  industry  can  construct. 

'  Monford  v.  Rowland,  11  Stew.  (N.  sequently  offers  to  sustain  the  motion, 

J.)  181 ;    Maurice  v.  Worden,  54  Md.  which  offer  is  refused  and  the  motion 

233,251;  Price  w.  Brown,  98  N.Y.  388;  withdrawn,   the    defendant   can    not 

Louisville,    N.  A.  &    C.  R'y    Co.  v.  complain  on  appeal  of  the  first  ruling 

Falvey,  104  Ind.  409,  S.  C.  3  N.  E.  R.  upon  his  motion.     Louisville,  N.  A.  & 

389.     But  see  Gasper  v.   Heimbach  C.  R'y  Co.  v.  Falvey,  104  Ind.  409,  S. 

(Minn.) ,  55  N.  W.  R.  559.     And  where  C.  3  N.  E.  R.  389.     See,  also,  Norfolk, 

a  defendant  unsuccessfully  moves  to  etc.,  R.  R.  Co.  v.  Anderson  (Va.),  17 

strike  out  evidence,  but  the  court  sub-  S.  E.  R.  757. 
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§  596.  Tho  oath  or  affirmation.— Before  a  witness  is  exam- 
ined in  chief  lie  must  take  an  oath  or  affirmation  that  he  will 
speak  "the  truth,  the  whole  truth,  and  nothing  but  the  truth," 
and  it  is  the  duty  of  the  party  calling  him  to  see  that  the  same 
is  administered;^  but  the  inadvertent  omission  of  the  oath  or 
affirmation  will  not  be  fatal  after  verdict, ^  and  objection  must 
be  made  as  soon  as  it  is  discovered,  or  it  will  be  deemed  to  have 
been  waived.^  The  form  of  the  oath  is  usually  prescribed  by 
statute,  but  it  will  not  be  invalid  merely  because  it  is  more 
comprehensive  than  the  statute  requires."'     After  a  witness  has 


'  Hawks  V.  Baker,  6  Me.  72 ;  Davis 
V.  Melvin,  1  Ind.  136 ;  Rapalje  on  Wit- 
nesses, §  235. 

'  Cady  V.  Norton,  14  Pick.  (Mass.) 
236;  Nesbitt  v.  Dallam,  7  Gill  &.  J. 
(Md.)  494;  Sells  v.  Hoare,  3  Brod.  & 
Bing.  232;  Goldsmith  v.  State  (Tex.), 
22  S.  W.  R.  405.  See,  also,  Com.  v. 
Keck,  148  Pa.  St.  639,  S.  C.  24  Atl.  R. 
161. 


»  Slauter  v.  Whitelock,  12  Ind.  338; 
Blanchard  v.  Richly,  7  Johns.  (N. 
Y.)  198;  Trammell  r.  Mount,  68  Tex. 
210,  S.  C.  2  Am.  St.  R.  479. 

*  Ballance  v.  Underbill,  4  111.  453. 
An  oath  is  usually  required  unless  the 
witness  is  a  Quaker  or  is  conscien- 
tiously opposed  to  taking  an  oath,  in 
which  case  he  is  generally  allowed  to 
affirm.     United  States  v.  Coolidge.  2 


(723) 
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once  been  sworn  to  testify  in  a  cause,  he  need  not  be  re-sworn 
even  though  he  may  be  examined  on  a  different  day.^ 

§  597.  Inspiring  witness  with  confidence. — The  counsel  who 
conducts  the  examination-in-chief  must  be  cool,  self-possessed, 
resolute,  and  deliberate.  If  he  is  alarmed,  agitated,  or  nerv- 
ous, he  will  embarrass  and  disquiet  the  witness,  for,  by  a  well- 
known  psychological  law,  mind  communicates  to  mind  its  feel- 
ings and  emotions.  The  witness,  indeed,  is  in  a  strange  place, 
and  as  he  takes  the  stand  he  sees  many  eyes  bent  upon  him, 
some  with  no  friendly  meaning,  and  all  with  eager  curiosity, 
and  it  is  not  to  be  wondered  that  he  proceeds  with  embarrass- 
ment and  trepidation.  The  oldest  advocates,  as  they  rise  to 
address  a  jury,  even  in  a  place  where  they  have  spoken  scores 
of  times,  are,  for  the  first  few  minutes,  not  free  from  embar- 
rassment, and  it  is  not  to  be  expected  that  a  witness,  however 
intelligent  and  truthful  he  may  be,  will  take  his  place  on  the 
stand  without  a  feeling  near  akin  to  fear.  This  feeling,  too,  is 
heightened  by  the  fact  that  he  knows  a  cross-examination  must 
come,  in  which  a  hostile  and  trained  examiner  will  endeavor 
to  bring  him  into  ridicule  or  subject  him  to  censure.^  The 
witness  from  the  very  start  must  be  made  to  feel  confidence  in 
his  examiner  and  in  himself.  The  books  contain  many  exam- 
ples of  men  of  intelligence  and  integrity  becoming  so  confused 

Gall.  (U.  S.  C.  C.)  364;  Williamsons.  *  A  man  who  had  presided  over  many- 
Carroll,  1  Harr.  (N.  J.)  217.  As  to  the  trials,  Chief-Justice  Bushe,  having 
customary  formalities,  see  31  Cent,  been  summoned  as  a  witness,  said  to 
Law  Journal,  93;  Doss  v.  Birks,  11  one  of  his  friends :  "The  character  of 
Humph.  (Tenn.)  430;  Gill  v.  Cald-  a  witness  is  new  to  me,  Phillips.  I 
well,  1  111.  53;  Reg.  v.  Moore,  61  L.  J.  am  familiar  with  nothing  here.  The 
Mag.  Cas.  80,  S.  C.  17  Cox's  C.  C.  matter  on  which  I  come  is  most  impor- 
458.  Where  the  witness  is  a  foreigner  tant.  I  need  all  my  self-possession, 
or  a  believer  in  some  other  than  the  and  yet  I  protest  to  you  I  have  only 
Christian  religion,  or  the  like,  he  may  one  idea,  and  that  is  Lord  Brougham 
be  sworn  or  affirmed  according  to  the  cross-examining  me."  CurranandHis 
custom  of  his  native  country  or  of  the  Contemporaries(4thed.),443.  A  great- 
church  or  sect  to  which  he  belongs,  er  man  than  Chief-Justice  Bushe  apol- 
Omychund  v.  Barker,  1  Atk.  21, 40,  42 ;  ogized  for  his  hesitancy  in  answering 
Rapalje  on  Witnesses,  §  2.35.  the  questions  of  cross-examining  coun. 

'  Bullock  V.  Koon,  9  Cow.  (N.  Y.)  sel  by  saying,  "I  am  afraid  of  you." 
30;  State  v.  Webber,  22  Mo.  321. 
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as  to  be  unable  to  testify  coherently,  or  even  intelligently. 
This  must  not  be  allowed  to  happen  to  any  witness  of  reason- 
able mental  capacity  on  the  direct  examination.  It  is  to  be 
prevented  by  conveying  to  the  witness  the  impression  that  his 
examiner  is  strong  enough  to  keep  him  from  stumbling  or  fall- 
ing. This  strength  the  examiner  may  possess  if  he  knows  the 
witness,  knows  what  the  testimony  of  the  witness  will  be,  and 
knows  the  case  and  has  confidence  in  it.  This  knowledge  a 
previous  thorough  preparation  will  give,  but  without  it  there 
is  little  likelihood  of  the  examiner  being  strong  enough  to  give 
his  witness  the  support  he  will  so  much  need.  The  impression 
of  strength  can  not,  of  course,  be  created  by  direct  means,  but 
it  may  be  created  by  the  demeanor  of  counsel,  by  the  form  of 
his  questions  and  by  the  manner  in  which  they  are  asked.  It 
is  not  difficult,  therefore,  to  perceive  how  important  it  is  to 
proceed  calmly,  deliberately  and  clearly  with  the  examination. 

§  598.  Introductory  questions.— It  is  always  best  to  ask  the 
witness,  in  a  deliberate  manner,  a  few  simple  and  clear  intro- 
ductory questions.^  This  will  give  him  time  to  collect  his 
thoughts,  and,  in  some  measure  at  least,  to  shake  off  his  em- 
barrassment. These  questions  must  be  clear  in  form,  and  asked 
in  a  quiet,  easy  manner,  but  in  a  distinct  tone,  free  from  af- 
fectation and  from  indications  of  embarrassment.  On  no  ac- 
count must  there  be  any  flurry  or  excitement.  It  is,  indeed, 
bad  work  to  hurry  the  direct  examination  at  any  stage;  from 
first  to  last  it  should,  as  a  general  rule,  be  deliberate,  even 
slow  rather  than  rapid,  but  especially  at  the  outset  must  all 
appearance  of  haste  or  confusion  be  avoided.  If  the  young 
advocate  distrusts  his  command  over  himself,  he  will  be  wise 
to  write  out  in  advance  a  few  introductory  questions  for  each 
witness;  but  if  he  has  prepared  himself  thoroughly,  and  be- 
lieves in  his  case,  he  need  not  fear  that  he  can  not,  at  least,  get 
a  good  start.     Confidence  and  resolution  come  from  a  knowl- 

'  These  introductory  questions  may  ly  introductory  matters.  See  note  to 
be  direct  and  susrgestive,  for  leading  Turney  v.  State,  47  Am.  Dec.  84;  also 
questions  are  not  forbidden  upon  mere-     §  613,  post. 
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edge  of  the  witness  and  the  case,  and  it  ought  not  to  require 
any  written  questions  to  enable  the  examiner  to  do  his  work 
well.  In  no  event  should  the  advocate  write  out  anything 
more  than  a  few  introductory  questions,  for  if  many  questions 
are  written  they  will  confuse  and  embarrass  him  throughout 
the  entire  examination. 

§  599.  Manner  of  asking  questions.— In  dealing  with  his 
own  witnesses  the  advocate  should,  both  in  manner  and  in 
form,  ask  his  questions  in  an  unaffected  and  natural  way,  con- 
forming, of  course,  to  the  rules  of  evidence,  but  yet  employing 
neither  set  phrases,  nor  technical  terms,  nor  fine,  high-sounding 
words.  Some  advocates,  the  moment  they  enter  a  trial,  put  on 
a  professional  air— which,  by  the  way,  in  general,  fits  them  as 
ill  as  a  borrowed  suit  of  clothes  can  fit  the  borrower  and  still  be 
kept  on— and  this,  as  affectation  always  does,  detracts  greatly 
from  their  power.  In  no  part  of  the  work  of  a  trial  does  af- 
fectation so  much  impair  the  advocate's  usefulness  as  in  the 
examination  of  his  own  well-disposed  witnesses.  Naturalness 
in  the  demeanor  of  counsel,  and  in  the  language  in  which  the 
questions  are  expressed,  is  always  effective,  while  affectation  is 
almost  always  harmful.  Naturalness,  however,  does  not  imply 
familiarity,  or  lack  of  dignity  and  gravity.  Dignity  and  grav- 
ity are  natural  and  unaffected  in  a  court-room,  and  a  witness 
would  expect  to  find  these  things  in  the  conduct  of  counsel. 
But  dignity  and  gravity  are  by  no  means  incompatible  with 
simplicity.  Familiarity  and  flippancy  are  unnatural  in  a  court- 
room, and  a  flippant  method  of  conducting  an  examination-in- 
chief  is  about  as  bad  a  method  as  human  ingenuity  can  devise. 
The  witness  rightly  presumes,  unless  he  is  a  daft  or  stupid  one, 
that  he  is  called  to  the  witness  stand  to  take  part  in  a  business 
of  serious  import,  and  if  his  examination  be  flippantly  con- 
ducted he  will  be  disconcerted  and  confused,  or  else  become  as 
foolish  as  his  examiner. 

§  600.   Witness  should  be  permitted  to  testify  in  his  own 

-yyay. — After  the  introductory  questions  have  been  asked  and 
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answered,  then,  directing  the  attention  of  the  witness  to  the 
main  fact  upon  which  he  is  asked  to  testify,  but  not  suggesting 
the  answers,  leave  him,  as  far  as  practicable,  to  give  his  testi- 
mony in  his  own  way.  It  is,  however,  essential  that  the  ques- 
tion which  directs  his  attention  to  the  principal  matter  should 
be  so  framed  as  to  induce  him  to  start  in  due  order  of  time,  and 
at  the  beginning;  for  if  this  be  not  done  confusion,  if  not 
something  worse,  will  most  likely  result.  Once  the  witness  is 
started  on  the  right  course,  the  fewer  the  interruptions  the  bet- 
ter. It  is  a  mistake  of  many  advocates,  old  as  well  as  young, 
to  ply  a  witness  with  questions,  since  that  process  tends  to  con- 
fuse the  witness,  as  well  as  to  create  distrust  in  the  minds  of 
the  jurors,  for  they  are  not  unlikely  to  regard  it  as  a  sort  of 
pumping  process  to  draw  out  matters  not  actually  known  to 
the  witness  but  created  by  him  because  he  believes  the  advo- 
cate expects  them  from  him.  Mr.  Chitty,  in  discussing  this 
subject,  says,  speaking  of  the  witness:  "It  is  difficult,  there- 
fore, to  extract  the  important  parts  of  the  evidence  piecemeal, 
but  if  his  attention  be  first  drawn  to  the  transaction  by  asking 
him  when  and  where  it  happened,  he  be  told  to  describe  it  from 
the  beginning,  he  will  generally  proceed  in  his  own  way  to  de- 
tail all  the  facts  in  due  order  of  time."  ^  This  is  substantially 
the  opinion  of  other  authors.^ 

§  601.  Leave  to  ask  leading  questions. — It  is  by  no  means 
every  case,  however,  in  which  the  witness  will  clearly  and 
fully  state  the  facts  within  his  knowledge.  In  some  instances 
his  statements  will  be  confused,  and  when  this  occurs  the  con- 
fusion must  be  cleared  away  by  appropriate  questions.  In 
other  instances  important  details  will  be  omitted,  and  ques- 
tions which  will  call  out  facts  supplying  the  omissions  must 
be  addressed  to  him.  The  effective  examiner  registers  in  his 
mind  all  the  important  facts,  and  is  careful  that  none  shall 
escape  attention.  This  requires  a  strong  and  clear  conception 
of  all  the  facts  which  it  is  expected  the  witness  will  prove,  and 

*  3  Chitty's  Gen.  Practice,  894.  on  Advocacy,  31 ;  Ram  on  Facts,  330 ; 

*1  Starkie's  Ev.,  151  (n.  i) ;    Hints    2  Best's  Ev.  (Morgan's  Ed.),  1109,  n. 
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no  man  is  equipped  for  conducting  an  examination-in-chief 
without  such  a  conception.  In  order  to  avoid  asking  a  leading 
question  it  is  sometimes  difficult  to  frame  a  question  that  will 
direct  the  attention  of  the  witness  to  the  omission  or  enable 
him  to  remove  the  obscurity.  But  it  can  generally  be  success- 
fully done  by  asking  him  to  repeat  what  he  has  said  respecting 
a  particular  part  of  the  transaction.  If,  however,  this  course 
proves  unsuccessful,  it  is  better  to  ask  leave  of  the  court  to 
propound  a  leading  question,  and  if  the  judge  perceives  that 
the  witness  is  an  honest  and  candid  one,  and  that  the-  course 
of  the  examiner  has  been  frank  and  fair,  permission  will  often 
be  granted.^  Leave  must  not,  however,  be  demanded  as  a 
matter  of  right,  but  must  be  prayed  as  a  matter  of  favor.  If 
denied,  then  again  ask  a  repetition,  but  the  form  of  the  ques- 
tion should  be  somewhat  changed. 

§602.  Calling  attention  to  omissions.  —  An  omitted  fact 
may  often  be  called  to  the  mind  of  the  witness  by  asking  him 
to  specifically  describe  a  particular  part  of  the  place  where  the 
transaction  occurred,  or  to  name  the  persons  who  were  pres- 
ent, and  supplementing  the  question  by  asking  the  witness 
what  was  said  and  done.  As  direct  questions,  suggestive  of 
the  answers  desired,  can  not  be  asked,  the  attention  of  the  wit- 
ness must  be  directed  in  general  terms  to  th'e  persons  and 
place.  This  may  be  done  without  violating  the  general  rule 
forbidding  leading  questions,  as  it  is  not  improper  to  direct 
attention  in  non-suggestive  terms  to  a  place,  person,  thing  or 
subject."'^  As  Lord  Langdale  said,  in  a  case  already  cited:^  "It 
is  impossible  to  examine  a  witness  without  referring  to  or  sug- 
gesting the  subject  on  which  he  is  to  answer." 

§  603.  Rebuking  a  witness.— Witnesses  are  apt,  when  left 
entirely  to  their  own  course,  to  repeat  what  has  been  said  to 
them,  and  thus  subject  themselves  to  censure.     If  censured,  it 

'Vrooman  v.    Griffiths,    40  N.    Y.  Lincoln   v.   Wright,   4   Beavan,    166; 

(lKeyes)53;  Doran  v.  Mullen,  78111.  DeHaven  v.  DeHaven,  77  Ind.  236; 

342.  Harvey  v.  Osborn,  55  Ind.  535. 

»1  Best  on  Ev.,  641  (n.  i),  §  1075;  ^  Lincoln  «.  Wright,  4  Beavan,  166. 
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is  likely  to  confuse  and  bewilder  them,  and  it  is  the  part  of 
prudence  for  the  advocate  conducting  an  examination-in-chief 
to  restrain  his  witness,  unless  he  be  an  adverse  one,  to  matters 
which  it  is  competent  for  him  to  state,  rather  than  to  permit  a 
rebuke  to  come  from  the  court  or  the  opposing  counsel.  If 
the  witness  is  well  disposed  toward  the  examiner,  he  should 
be  cautioned  in  a  mild  and  friendly  way,  and  never  in  terms 
of  reproach.  It  is  a  good  plan  to  preface  a  caution  by  a  hint 
that  the  rules  of  law  require  him  to  state  only  facts  within  his 
own  knowledge,  and  that  every  one  must  yield  to  those  rules. 
But,  whatever  may  be  the  method  adopted,  care  must  be  ex- 
ercised not  to  create  in  the  mind  of  the  witness  the  belief  that 
he  has  been  guilty  of  a  positive  wrong.  If  the  rebuke  or  the 
check  disconcerts  him,  then  a  few  simple,  commonplace  ques- 
tions should  be  asked  in  order  that  he  may  recover  from  his 
embarrassment  and  regain  his  composure.  Where  opposing 
counsel  rebuke  when  rebuke  is  undeserved,  it  is  politic,  as 
well  as  just,  to  stoutly  defend  the  witness. 

§  604.  Errors  to  bo  avoided. — Facts  should  come  from  the 
witness.  It  is,  therefore,  clumsy  work  to  frame  questions, 
even  if  allowed,  so  that  the  answers  shall  be  a  mere  affirmative 
or  negative.  If,  for  instance,  the  advocate  asks,  "Did  the  ac- 
cused kill  the  deceased  by  a  pistol  shot?"  and  the  witness  an- 
swers, "Yes,"  the  testimony  is  not  so  effective  as  if  the  killing 
is  described  in  detail.  Nearly  allied  to  the  error  of  which  we 
have  just  spoken  is  that  of  checking  a  witness  so  that  onlv  a 
partial  answer  is  given.  In  general  it  is  much  better  to  per- 
mit a  witness  to  complete  his  answer  before  asking  another 
question.^  If  he  is  not  allowed  to  finish  his  statement  his 
testimony  will  probably  be  disjointed  and  disconnected,  giving 
it  an  appearance  of  incoherency  that  impairs  its  force.  Nor 
is  this  the  only  evil;  for,  if  a  witness  is  cut  off  before  he  has 
finished  his  statement,  jurors  may  infer  that  the  purpose  in 
cutting  the  statement  off  was  to  keep  it  out  bet-ause  it  was 
known  to  be  unfavorable  to  the  examining  counsel. 

'  He  luis  ;i  right  to  do  so.     State  v.  Si'ott,  80  N.  Car.  365. 
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§  605.  Repetition. — When  a  statement  has  once  been  fully 
and  clearly  made  it  is  not,  as  a  general  rule,  prudent  to  ask 
its  repetition.  In  asking  that  it  be  repeated  there  is  danger  of 
creating  a  fear  in  the  mind  of  the  witness  that  his  former  state- 
ment was  incorrect,  and  this  will  do  much  to  confuse  him  if 
he  be  at  all  timid  and  cautious.  Besides  this,  there  is  the  risk 
of  a  change  in  the  form  of  words,  leading  to  the  belief  that 
there  is  a  discrepancy  between  the  two  statements.  Again,  by 
calling  out  two  statements  there  is  the  hazard  of  supplying 
grounds  for  cross-examining  counsel  to  assume  that  there  is 
an  inconsistency  between  them,  and  thus  enabling  him  to  im- 
pair the  force  of  the  testimony. 

§  606.  Cross-examining  one's  own  witness. — A  rule  given 
by  Mr.  Harris  is:  "Never  cross-examine  your  own  witness."  ^ 
This  is  a  good  general  rule,  but,  like  most  general  rules,  is 
subject  to  many  exceptions.  The  chief  reason,  perhaps,  for 
the  rule  is  that  the  tendency  of  such  a  cross-examination  is  to 
create  doubt  in  the  mind  of  the  witness,  for  he  will  be  very 
apt  to  infer  that  he  is  cross-examined  by  his  own  side  because 
his  examiner  himself  doubts  the  accuracy  or  truth  of  his  testi- 
mony. Where  the  reason  of  the  rule  fails  so  does  the  rule, 
and  there  are  many  cases  in  which  it  does  fail.  If  the  witness 
is  an  adverse  one,  or  a  stupid  one,  it  is  advisable  to  cross-ex- 
amine provided  no  objection  is  made,  for  if  one  is  made  it  will 
ordinarily  be  sustained;  and  if  not  sustained,  the  statement  of 
the  objection  may  induce  the  belief  that  the  witness  is  not 
truthfully  stating  facts  actually  known  to  him,  but  is  endeav- 
oring to  oblige  counsel  by  fabricating  facts,  or  by  corruptly 
coloring  them.  Where,  however,  the  answer  obtained  is  not 
clearly  an  inadequate  or  imperfect  one,  abstain  from  a  cross- 
examination.  Thus  qualified  the  rule  is  as  nearly  without  ex- 
ception as  a  general  rule  can  be. 

§  607.    Fixing  dates. — Time   is    generally  more    accurately 
fixed  by  events  than  by  dates.     Men  forget  dates,  but  remem- 
'  Hints  on  Advocacy,  37. 
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ber  occurrences.  A  man  may  readily  recall  an  event,  as,  for 
instance,  the  death  of  President  Garfield,  and  yet  not  be  able 
to  give  the  date  of  his  death.  True,  something  may  occur  to 
fix  the  precise  date  in  memory,  but,  in  general,  dates  are  for- 
gotten and  only  the  occurrences  remembered.  It  sometimes 
perplexes  a  witness  to  ask  him  as  to  a  date,  and  unless  the  ex- 
aminer is  quite  sure  that  the  date  is  fixed  in  memory,  or  it  is 
indispensably  necessary  to  get  the  date,  it  is  much  better  to 
ask  for  the  occurrence  and  not  for  the  date.  Where  a  date  is 
required,  it  is  better  to  lead  up  to  the  question  which  asks  for 
it  by  questions  calling  out  occurrences  that  will  bring  the  date 
to  memory.^  Asking  directly  and  without  prefatory  questions 
for  a  date  will  set  many  witnesses  off  on  a  crooked  and  per- 
plexing train  of  thought,  for,  if  the  witness  is  not  a  very  cool 
and  strong  one,  he  will  think  he  has  forgotten  a  thing  he  ought 
to  remember,  or  he  will  confuse  liimself  by  the  effort  to  ascer- 
tain whether  he  does  really  remember  the  date  or  not.  Time, 
in  many  cases,  becomes  a  question  of  grave  importance,  yet 
men  ordinarily  measure  and  reiiiember  time  with  less  precision 
than  almost  any  other  tiling.-^  Where  time  becomes  a  question 
of  importance,  it  is  unsafe  to  call  out  a  mere  general  estimate 
or  statement,  since  on  cross-examination  a  few  adroit  questions 
may  completely  destroy  the  estimate  or  effectually  overturn  the 
statement.  In  the  direct  examination,  all  the  facts  which  give 
the  estimate  force  and  the  statement  precision  must  be  clearly 
brought  out.  Nothing  on  this  point  should  be  left  untouched. 
This  rule  applies,  not,  however,  with  so  much  strength,  to  all 
estimates  of  amount,  of  the  speed  of  a  moving  object,  of  the 
force  of  a  blow  or  the  like,  and  also  to  estimates  of  size,  space 
and  distance.  These  estimates  are,  in  most  cases,  mere  mat- 
ters of  inference,  and,  unless  the  grounds  for  the  inference  are 
exhibited,  the  inference  may  be  made,  on  cross-examination, 
to  seem  ridiculous.  If  the  things  which  supply  the  foundation 
for  the  inference  are  first  brought  out  the  witness  is  much  more 
likely  to  give  a  just  estimate  than  if  the  bare  inference,  with- 

'See  Davie  v.  Terrill,  63  Tex.  105;        'Ram  on  Facts,  Chap,  vi,  §  1. 
Harris  r.  Rosenberg,  43  Conn.  227,  231. 
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out  the  ground  on  which  it  rests,  is  given.  Witnesses,  even 
honest  ones,  are  prone  to  exaggerate  in  matters  like  these,  and 
a  skillful  cross-examiner  will,  by  a  merciless  dissection,  so  ex- 
pose the  exaggerations  as  to  overthrow  the  testimony.  It  is 
important  in  all  cases  for  the  counsel  conducting  the  examina- 
tion-in-chief to  bear  in  mind  the  coming  cross-examination,  but 
this  is  especially  important  in  cases  where  the  testimony  is  of 
matters  of  estimates  and  inferences.  There  are  cases  where 
time,  distance,  space,  size,  speed,  amounts,  and  the  like,  are 
matters  of  positive  knowledge,  so  far,  at  least,  as  such  things 
can  be  positively  known,  and  when  this  is  so  the  direct  exam- 
ination must  bring  it  out  fully  and  distinctly. 

§  608.  Witnesses  who  prove  too  much. — An  English  author 
says  of  witnesses  who  prove  too  much:  "They  usually  try  to 
look  wonderfully  easy  and  confident,  and  to  answer  off-hand 
with  extraordinary  glibness,  and  give  twice  as  much  informa- 
tion as  you  have  asked  for."^  It  is,  however,  not  always  true 
that  witnesses  of  this  class  wear  the  guise  of  ease  and  confi- 
dence. There  is  another  and  more  difficult  class  to  deal  with, 
and  that  is  the  class  composed  of  persons  who  assume  to  be 
possessed  of  a  sort  of  oracular  wisdom,  and  come  upon  the 
stand  with  an  assumed  air  of  sullenness  and  reticence.  In 
dealing  with  the  first  class  the  advice  given  by  the  author 
referred  to  may  well  be  followed  when  it  is  practicable.  His 
advice  is:  "To  check  them  at  the  very  outset  by  kindly,  but 
gravely  and  peremptorily,  requiring  them  to  do  no  more  than 
simply  answer  the  questions  you  may  put  to  them,  and  then 
to  so  frame  your  questions  that  their  answers  shall  be  a 
plain  'yes,'  or  'no,'  giving  them  no  opportunity  for  expatiat- 
ing." But  it  is  no  easy  task  to  frame  the  questions  as  this 
author  suggests  without  violating  the  rules  forbidding  leading 
questions,  and  the  advocate  will  sometimes  be  driven  to  adopt 
some  other  method.  It  will  be  found,  where  the  form  of  the 
questions  can  not  be  made  successful,  that  it  will  be  well  to 
draw  from  the  court  an  admonition  to  the  witness  to  make  his 
'  Ram  on  Facts   (3d  Am.  ed.),  Appendix,  326. 
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answers  responsive  to  the  questions.  Tliis  can  be  done  with- 
out arousing  the  ire  of  the  witness  by  a  suggestion  to  the  court 
that  it  is  desired  that  the  answers  be  taken  down  only  so  far  as 
they  are  responsive,  and  this  will,  in  general,  draw  out  the 
desired  caution.  If,  however,  it  is  apparent  that  the  witness 
is  not  likely  to  be  so  offended  as  to  take  sides  against  his  ex- 
aminer, there  is  no  great  need  of  delicacy  or  caution.  The 
oracular  witness  requires  more  delicate  handling,  for  his  vanity 
is  generally  very  great  and  easily  wounded,  and  if  offended  he 
will  become  sullen  and  perverse.  Rebukes  and  checks  to  such  a 
witness,  if  counsel  is  compelled  to  give  them,  must  be  given  in 
a  mild  and  apologetic  manner.  Your  wise  but  willing  witness 
is  a  very  difficult  one  to  handle,  unless  he  has  been  well  warned 
in  advance  not  to  volunteer  unasked  statements. 

§  609.  Hostile  witnesses. — An  adverse  witness  is  to  be  stern- 
ly kept  to  the  point,  and  with  a  strong  will  compelled  to  give 
only  such  answers  as  the  questions  call  for.  No  fear  of  pro- 
voking him  to  anger  need  restrain  checks  and  rebukes.  If  it 
is  manifest  that  he  is  biased  or  prejudiced,  the  more  plainly 
that  fact  can  be  made  to  appear  the  better.  Brought  out  and 
exposed,  it  will  do  much  to  neutralize  the  effect  of  any  unfa- 
vorable answer  that  he  may  give.  "Make,"  says  Mr.  Cox, 
"no  secret  of  his  enmity;  on  the  contrary,  you  have  most  to 
dread  when  his  manner  and  tone  do  not  discover  his  feelings. 
If  you  are  satisfied  beyond  doubt  of  his  hostility,  and  he  should, 
as  is  often  seen,  assume  a  frank  and  friendly  mien  in  the  wit- 
ness-box, instead  of  accepting  his  approaches  reject  them  with 
indignation,  let  him  see  that  you  are  not  to  be  imposed  upon, 
and  endeavor  to  provoke  him  to  the  exhibition  of  his  true  feel- 
ings." This  advice,  in  the  main,  is  excellent,  but  yet  it  is 
somewhat  misleading,  because  too  strongly  expressed.  Unless 
the  case  is  an  extreme  one,  indignation  will  seem  a  mere  pre- 
tense. There  are,  perhaps,  cases  where  indignation  may  be 
exhibited,  but  they  are  very  rare.  The  fact  that  the  witness 
is  called  by  the  advocate  himself  will,  except  in  very  unusual 
cases,  make  an  exhibition  of  indignation  seem  far-fetched  and 
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theatrical,  since  the  natural  presumption  is  that  he  knew  in 
advance  that  the  witness  was  adverse,  and  knowing  this  he 
could  not  reasonably  assume  that  the  witness  was  seeking  to 
impose  on  him.  If,  however,  it  can  be  unmistakably  made  to 
appear  that  the  hostility  or  prejudice  of  the  witness  has  been 
concealed,  and  is  first  revealed  on  the  trial,  then  the  indigna- 
tion is  natural,  and  may  be  given  plain  and  energetic  expres- 
sion. But  even  in  such  a  case  there  should  be  neither  indeco- 
rous conduct  nor  discourteous  language.  Bitter,  biting  words 
may  be  courteous,  and  scorn  and  indignation  may  be  decor- 
ously exhibited.  The  great  actors  are  not  turbulent  or  bois- 
terous, but  they  are  effective.  What  has  been  said  respecting 
ing  adverse  witnesses  directly  aj^plies  to  those  whose  liostility 
or  prejudice  is  not  known  until  after  their  examination  has 
begun,  but  it  is  also  in  a  great  measure  applicable  to  those 
whose  animosity  is  known  at  the  time  they  are  called.  When 
compelled  to  call  a  witness  whose  hostility  is  known,  it  is  ad- 
visable to  bring  it  into  full  view  at  the  earliest  practicable  mo- 
ment, and  to  treat  him  from  the  beginning  as  though  it  was 
known.  It  will  serve  no  useful  purpose  to  beat  about  the  bush 
with  him,  for  the  sooner  both  he  and  the  jury  can  be  made  to 
understand  his  position  the  better.  But  in  dealing  with  such 
a  witness  the  advice  of  David  Paul  Brown  is  as  good  as  can  be 
given — ''Get  rid  of  him  as  soon  as  possible."  Examine  him 
only  as  to  the  matters  on  which  you  are  compelled  to  call  him, 
and  far  enough  to  fully  disclose  his  prejudice  or  enmity  against 
your  client.  It  will  sometiixies  happen  that  a  witness  will  make 
a  statement  unfavorable  to  the  examining  counsel,  but  this,  of 
itself,  will  not  justify  an  inference  that  he  is  an  adverse  wit- 
ness, and  if  not  an  adverse  witness  he  should  be  neither  an- 
gered nor  offended.  Mr.  Brown,  in  his  Golden  Rules  for  the 
Examination  of  Witnesses,^  says:  "If  the  evidence  of  your 
own  witnesses  be  unfavorable  to  you  (which  is  to  be  carefully 
guarded  against),  exliibit  no  want  of  composure,  for  there  are 
many  minds  that  form  opinions  of  the  nature  or  character  of 
testimony  chiefly  from  the  effect  which  it  may  appear  to  pro- 

'  1  Forum,  Ixxiv. 
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duce  upon  counsel."  This  is  excellent  advice  as  far  as  it  goes, 
but  it  should  be  added  that  the  examination  of  the  witness  must 
be  turned  as  quickly  as  can  be  done  to  some  other  point,  and 
everything  that  is  relevant  and  not  unfavorable  be  drawn  from 
him,  even  though  it  be  of  very  little  importance.  If  much  can 
be  secured  that  seems  important,  together  with  a  few  things 
that  are  really  favorable,  then,  by  a  little  dexterity,  the  favor- 
able can  be  made  so  jiromiuent  as  to  diminish  the  force  of  the 
adverse  statement,  even  if  it  does  not  entirely  neutralize  it. 

§  610.   Unfavorable  answer — How  to  avoid  its  effect. — An 

unfavorable  answer  ought  not  to  put  an  end  to  the  examina- 
tion, unless  it  be  impossible  to  proceed  without  increasing  the 
mischief,  for  an  abrupt  stop  leads  to  the  conclusion  that  the 
discomfiture  of  counsel  is  utter  and  irretrievable.  This  con- 
clusion may  be  avoided  by  calmly  receiving  the  statement,  and 
cleverly  turning  the  course  of  the  testimony  in  another  direc- 
tion without  precipitately  retreating.  If  nothing  more  can  be 
done  than  to  tone  down  and  soften  the  statement,  better  do  that 
than  to  abruptly  close  the  examination.  But  if  the  prepara- 
tory work  has  been  thoroughly  done,  the  advocate  ought  not 
to  be  surprised  by  such  a  statement;  still,  as  there  is  not  al- 
ways an  opportunity  to  examine  witnesses  in  advance  of  the 
trial,  and  as  witnesses  do  not  always  state  the  facts  fully,  it  is 
wise  to  be  prepared  for  action  in  the  event  of  a  surprise.  One 
thing  is  especially  important  in  such  a  case  as  that  under  im- 
mediate mention,  and  that  is,  never  suffer  the  witness  on  the 
stand,  or  your  other  witnesses,  to  suppose  that  the  surpri.se 
has  impaired  your  confidence,  or  weakened  your  self-posses- 
sion. Avoid,  if  possible,  any  discomposure;  but  if  this  is  not 
possible,  let  it  be  known  onl}^  to  yourself.  If  you  lose  your 
temper,  then  you  will  be  quite  sure  to  betray  your  loss  of  con- 
fidence, and  evil  will  be  very  likely  to  come  of  it. 

§  611.  Questions  should  be  pertinent  and  relevant. — The 
evidence  must  correspond  with  the  allegations  of  the  pleadings, 
and  be  confined  to  the  point  in  issue;  hence,  impertinent  and 
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irrelevant  questions  should  not  be  asked  in  the  examination  of 
a  witness.^  As  elsewhere  shown,  however,  evidence  appar- 
ently irrelevant  at  the  time  may  be  admitted  under  a  promise 
to  introduce  other  competent  evidence  to  show  its  relevancy.^ 
And  a  question  is  relevant  and  may  be  asked  in  proper  form  if 
the  answer  to  it  will  tend  to  prove  a  material  link  in  the  chain 
of  proof  necessary  to  establish  or  disprove  a  fact  in  issue. ^ 

§  612.  Compound  questions. — A  question  should,  ordinarily, 
be  single  and  not  compound,  and  a  witness  should  be  allowed 
to  complete  his  answer  as  to  a  single  fact,  with  any  proper  ex- 
planation he  may  desire  to  make,  before  being  pressed  with 
another  question.*  If  a  compound  question  is  asked,  part  of 
which  is  relevant  and  admissible  and  part  of  which  is  irrele- 
vant and  inadmissible,  it  may  be  rightfully  excluded  as  an  en- 
tirety.^ 

§  613.  Leading  questions. — Leading  questions  should  not, 
as  a  rule,  be  asked  on  examination-in-chief. "^  There  are,  how- 
ever, four  well  defined  exceptions  to  this  rule:  1.  Leading 
questions  are  permissible,  and,  indeed,  proper,  as  to  points  not 
material  but  merely  introductory  or  preliminary.  2.  They  may 
be  allowed  where  the  witness  appears  unwilling  and  hostile  to 
the  party  calling  him.  3.  They  may  be  admissible  to  assist  the 
memory  of  a  witness  where  it  appears  defective,  especially  if 
the  subject  is  a  complicated  one.     4.   For  the  purpose  of  identi- 

'Schofield  V.  Walrath,.35Minn.356;  Whiteford    v.    Burckmeyer,    1    Gill. 

In  re  MacKnight,  11  Mont.  126;  Lyon  (Md.)  127;    George  v.  Norris,  23  Ark. 

V.  Tallmadge,  14  Johns.  (N.  Y.)  501;  121. 

Votaw  V.  Diehl,  62  la.  676 ;  In  re  Hill,  ^  j  Greenl.  Ev.,  §  434 ;    2  Best's  Ev., 

6  Ct.  of  CI.  83 ;  1  Greenl.  Ev.,  §  50,  et  §  641 ;  Clingman  v.  Irvine,  40  111.  App. 

seq. ;  2  Best's  Ev.,  §  644.  606 ;  Ducker  y. Whitson,  112  N.  Car.  44, 

^Antp,  §576.     See,  also,  Wyngert  v.  S.  C.  16  S.  E.  R.  854;  State  v.  Brown 

Norton,  4  Mich.  286.  (la.),  53  N.  W.  R.  92;  Klock  v.  State, 

^  Schuchardt  v.  Aliens,  1  Wall.  (U.  60  Wis.  574 ;  Rangel  v.  State,  22  Tex. 

S.)  359;    Pedigo  v.  Grimes,  113  Ind.  App.  642,  S.  C.3S.  W.  R.  788;  Tiirney 

148;  Grand  Rapids,  etc.,  Co.-y.  Diller,  v.  State,  SSmedes&Marsh  (Miss.), 104, 

110  Ind.  223;    Seller  v.  Jenkins,  97  S.  C.  47  Am.  Dec.  74,  and  note  82,  et 

Ind.  430;  Steph.  Ev.,  Arts.  1  and  3.  seq.,  where  the  subject  is  thoroughly 

*  State  V.  Scott,  80  N.  Car.  365.  discussed    and  many  authoritiea  are 

'Wyman    v.    Gould,    47    Me.   159;  cited. 
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fying  persons  or  things,  the  attention  of  the  witness  may  be 
directly  called  to  them.'  But  the  entire  matter  is  largely 
within  the  discretion  of  the  trial  court. '^ 

§  614.  Assumino:  facts.— It  is  generally  improper,  except, 
perhaps,  in  stating  liypothetical  questions,  to  assume  material 
facts  which  are  neither  proved  nor  admitted.'^  Ordinarily, 
therefore,  counsel  has  no  right  to  ask  a  question  based  upon 
such  an  assumption.  The  reason  for  this  rule  "does  not  rest 
merely  upon  the  consideration  that  such  assumption  of  facts 
might  mislead  the  witnesses,  but  upon  the  liability  of  such  as- 
sumption or  assertion  of  facts  by  counsel  becoming  a  substi- 
tute in  the  minds  of  the  jurors  for  evidence,  and  thus  calcu- 
lated to  mislead  them."*  Such  a  question  is  also  objection- 
able as  tending  to  lead  the  witness.'' 

§  615.  Examination  should  be  confined  to  known  facts  — 
Memoranda. — As  a  general  rule  a  witness  should  be  examined 
and  allowed  to  testify  only  as  to  such  facts  as  are  within  his 
personal  knowledge  and  recollection.*^  But  memoranda  may 
often  be  resorted  to  for  the  purpose  of  refreshing  the  memory; 
and  even  where  the  witness  has  no  recollection  of  the  matter 
aside  from  the  writing,  if  he  is  so  satisfied  from  his  signature, 
or  otherwise,  that  he  can  swear  positively  to  the  document  or 

'  See  note  to  Turney  v.  State,  47  Am.  People  v.  Graham,  21  Cal.  261 ;  San- 
Dec.  84,  85;  2  Best's  Ev.,  §  642.  derlin  v.  Sanderlin,  24  Ga.  583;  State 

'  Clarke  u.  Saffery,  Ry.  &  M.  126,  S.  v.  Smith,  49  Conn.   376;    Bassett   r. 

C.  21  Eng.  Com.  L.  715;    People  v.  Shares,  63  Conn.  39,  S.  C.  27  Atl.  R. 

Mather,  4  Wend.  229,  S.  C.  21   Am.  421. 

Dec.  122;  Whiting  v.  Mississippi,  etc.,  *  Haish  v.  Munday,  12  Bradw.  (111.) 

Co.,  76  Wis.  592,  S.  C.  45  N.W.  R.  672 ;  539,  545. 

Bundv  r.  Hyde,  50  N.  H.  116 ;    Ober-  ^  Klock  v.  State,  60  Wis.  574,  S.  C.  19 

nalte  V.  Edgar,  28  Neb.  70,  S.  C.  44  N.  N.  W.  R.  543. 

W.  R.  82;    Addison  v.  State,  48  Ala.  «  Donnell  v.  Jones,  13  Ala.  490,  S.  C. 

478;  Walker  v.  Dunspaugh,  20  N.  Y.  48  Am.  Dec.  59;  Carpenter  r.  Andjro- 

170;    Farmers',  etc.,  Co.  v.  Groff,  87  son,  20  111.  170;    Rounds   r.   McCor- 

Pa.  St.  124;    Parker  v.  Georgia,  etc.,  mick,  11  Bradw.  (111.)   220;    Wolf  v. 

Co.,  83  Ga.  539,  S.  C.  10  S.  E.  R.  233;  Arthur,  112  N.  Car.  691,  S.  C.  16  S.  E. 

Goudy  V.  Werbe,  117  Ind.   154,   157;  R.  843;  Clark  v.  Bigelow,  16  Me.  246; 

Hunsinger  v.  Hofer,  110  Ind.  390.  Boyd  v.  Bank,  25  la.  255. 
'  Carpenter  v.  Ambroson,  20  111.  170 ; 
47 
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to  the  facts  therein  stated,  his  evidence,  it  seems,  is  admissible 
to  that  extent.^  Some  of  the  courts,  however,  limit  the  use  of 
memoranda  strictly  to  the  sole  purpose  of  refreshing  the  mem- 
ory and  require  the  witness  to  speak  from  his  own  recollection 
of  the  facts  after  his  memory  has  been  thus  refreshed.  ^ 

§  616.  Matters  of  opinion. — A  witness  who  is  not  an  expert 
may  not,  as  a  rule,  be  examined,  nor  testify,  as  to  matters  of 
opinion,^  especially  when  it  embraces  the  merits  of  the  case  and 
the  very  matter  in  issue.*  But  a  witness  may  testify  as  to  any 
facts,  otherwise  proper,^  that  he  thinks  or  believes  to  be  true, 
although  he  may  not  be  absolutely  certain.^  So,  where  a  par- 
ty's intent,  motive,  or  belief  is  material  to  the  issue  he  may 
generally  testify  as  to  what  it  was  as  a  fact.*^     There  is  also  an 

3  Donnell  v.  Jones,  13  Ala.  490,  S.  C. 
48  Am.  Dec.  59 ;  People  v.  Sharp,  107 
N.  Y.  427,  S.  C.  1  Am.  St.  R.  851 ;  Jef- 
ferson Ins.  Co.  V.  Cotheal,  7  Wend.  72, 
S.   C.  22  Am.  Dec.  567;    Brunker  v. 


'Pearson  v.  Wightman,  1  Mill  (S. 
Car.),  336,  S.  C.  12  Am.  Dec.  636;  1 
Greenl.  Ev.,  §437;  1  Stark.  Ev.,  154, 
155;  Russell  r.  Coffin,  8  Pick.  143 
Costello  V.  Crowell.  133  INIass.  352 
Acklen  v.  Hickman,  63  Ala.  494,  498 
Cole  V.  Jessup,  10  N.  Y.  96 ;  Howard 
V.  McDonough,  77  N.  Y.  592 ;  Downer 
V.  Rowell,  24  Yt.  343;  Davis  v.  Field, 
56  Vt.  426;  State  v.  Rawls,  2  Nott  & 
McCord  (S.  Car.),  331;  Shiedley  v. 
State,  23  Ohio  St.  130;  Lipscomb  v. 
Lyons,  19  Neb.  511.  And  see  Dunlap 
V.  Berry,  39  Am.  Dec.  413,  and  State 
V.  Bacon,  98  Am.  Dec.  616,  note  619, 
where  the  authorities  are  collected. 

*Erie,  etc.,  Co.  v.  Miller,  52  Conn. 
444,  S.  C.  52  Am.  R.  607;  Watts  v. 
Sawyer,  55  N.  H.  38 ;  Harrison  v.  Mid- 
dleton,  11  Gratt  (Va.),527;  Redden 
V.  Spruance,  4  Harr.  (Del.)  217;  State 
V.  Rhodes,  1  Houst.  (Del.)  Crim.  Cas. 
470;  Key  v.  Lynn,  4  Litt.  (Ky.)  338; 
Holmes  v.  Gayle,  1  Ala.  517 ;  Acklen 
V.  Hickman,  63  Ala.  494;  Howrie  v. 
Rea,  75  N.  Car.  326;  Clark  v.  State,  4 
Ind.  156;  .Johnson  v.  Culver,  116  Ind. 
278,  See,  also,  Maxwell's  Ex'rs  v. 
Wilkinson,  113  U.  S.  656,  S.  C.  5  Sup. 
Ct.  R.  691. 


Cummins,  133  Ind.  443;  Ferguson  v. 
Hubbeli;  97  N.  Y.  507;  Nat.  Bank  v. 
Isham,  48  Vt.  590;  Reid  v.  Ladue,  66 
Mich.  22,  S.  C.  11  Am.  St.  R.  462,  and 
note;  2  Best's  Ev.,  §  511;  Reed  v. 
McConnell,  101  N.  Y.  270,  S.  C.  4  N. 
E.  Rep.  718;  Rogers'  Exp.  Test.,  §  3. 

*  White  V.  Stoner,  18  Mo.  App.  540; 
Caspar  v.  O'Brien,  15  Abb.  Pr.  (N.  Y.) 
N.  S.  402;  Wall  v.  Williams,  11  Ala. 
826;  Tomlin  v.  Hilyard,  43  111.300; 
Loshbaugh  v.  Birdsell,  90  Ind.  466; 
Yost  V.  Conroy,  92  Ind.  464;  Hughes 
V.  Beggs,  114  Ind.  427;  Fremont,  etc., 
Co.  V.  Marley,  13  Am.  St.  R.  482. 

5  Blake  v.  People,  73  N.  Y.  586 ;  Clark 
V.  Regelow,  16  Maine,  246;  1  Greenl. 
Ev.,  §440;  Boyer  v.  Teague,  19  Am. 
St.  R.  547;  Long  v.  State,  95  Ind.  481. 
But  see  Rounds  v.  McCormick,  11 
Bradw.  (111.)  220. 

"Conway  v.  Clinton,  1  Utah,  215; 
Bidinger  ri.  Bishop,  76  Ind.  244;  Ker- 
rains  v.  People,  60  N.  Y.  221 ;  People 
V.   Baker,   96  N.  Y.  340;   Thacher  v^ 
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exception  to  the  general  rule  in  cases  where  the  facts  and  cir- 
cumstances are  such  that  no  adequate  idea  of  them  can  be  con- 
veyed to  the  jury  by  the  testimony  of  witnesses;  and  in  such 
cases  the  witnesses  may  often  give  their  opinion  formed  from 
special  observation  or  knowledge  of  all  such  facts  and  circum- 
stances.^ 

§  617.  Examination  of  experts. — On  questions  of  science, 
skill,  trade,  or  the  like,  where  the  jurors  can  not  well  decide 
for  themselves,  persons  of  known  experience  or  skill  in  such 
matters  may  be  examined  and  testify  as  to  their  opinions.^ 


Phinney,  7  Allen  (Mass.),  1-16;  Greer 
V.  State,  53  Ind.  420 ;  Homans  v.  Corn- 
ing, 60  N.  H.  418;  Gardom  v.  Wood- 
ward, 44  Kan.  758,  S.  C.  21  Am.  St.  R. 
310,  and  note,  314.  Compare  Green 
V.  Akers,  55  Ga.  159;  Whizenant  v. 
State,  71  Ala.  383 ;  Dove  v.  Ro}hi1  Ins. 
Co.,  98  Mich.  — ,  S.  C.57N.  W.  R.30. 
'  Com.  V.  Sturtivant,  117  Mass.  122, 


etc.,  Co.,  5  Am.  St.  R.  867;  or  as  to 
wliether  a  person  was  intoxicated, 
People  V.  Eastwood,  14  N.  Y.  562;  or 
as  to  the  value  of  property,  Printz  i\ 
People,  42  Mich.  144;  llangen  r. 
Hachemeister,  11  Am.  St.  Rep.  691 ; 
Gulf,  etc.,  Ry.  Co.  v.  Calhoun  (Tex.), 
24  S.  W.  Rep.  362;  Yost  v.  Conroy,  92 
Ind.  464;  1  Whart.  Ev.,  §  447;  or  as 


S.  C.  19  Am.  Rep.  401,  and  note,  410,    to  the  relative  capacity  of  a  sewer,  and 


where  many  authorities  are  reviewed ; 
2  Best's  Ev.,  §  517 ;  Clark  Civil  Tp.  v. 
Brookshire,  114  Ind.  437 ;  State  v.  Par- 
ker, 96  Mo.  382;  Bennett  v.  Meehan, 
83  Ind.  56(),  and  authorities  cited  in 
opinion,  569;  1  Whart.  Ev.,  §  512.  So, 
it  is  held,  the  subscribing  witness  to 


many  other  like  matters  of  personal 
knowledge  or  oVjservation,  Indianap- 
olis v.  Huffer,  30  Ind.  235;  Alabama 
R.  R.  Co.  V.  Burkett,  42  Ala.  83.  And 
see  instances  given  in  note  to  Com.  v. 
Sturtivant,  19  Am.  Rep.  410,  et  seq., 
and  Lawson's  Exp.  Ev.  3.     But,  as  a 


a  will  may  testify  as  to  the  sanity  of  rule,  he  ought  first  to  state  the  facts 
the  testator  at  the  time  of  executing  on  which  his  opinion  is  based.  Car- 
it.     Hewlett  tJ.  Wood,  55  N.  Y.  634;     thageTp.  Co.  t>.  Andrews,  102  Ind.  138. 


Clapp  V.  FuUerton,  34  N.  Y.  190.  See, 
also.  Meeker  v.  Meeker,  74  la.  352,  S. 
C.  37  N.W.  R.  773;  Connecticut  Mut. 
Life  Ins.  Co.  v.  Lathrop,  111  U.  S.  612 ; 
Williams  v.  Spencer,  15  Am.  St.  R.  206. 
And  there  are  many  other  cases  in 
which  opinions  of  non-expert  witness- 
es have  been  admitted.  Thus,  opinions 
have  been  admitted  as  to  the  compara- 
tive health  of  another.  Parker  r.  Steam- 
boat Co.,  109  :\Iass.  449;  State  v. 
Knapp,  45  N.  H.  148 ;  or  his  pecuniary 
standing.  Bank  of  Middlebury  r.  Rut- 
land, 33  Vt.  414;  Phelps  v.  Winona, 


^  1  Smith's  Lead.  Cas.  (5th  ed.),  491 ; 
2  Best's  Ev.,  §  513;  1  Greenl.  Ev., 
§  440;  Lawson's  Exp.  Ev.,  2.  See, 
also,  as  to  who  are  experts,  and  when 
they  may  or  may  not  testify,  Taylor 
V.  Town  of  Monroe,  43  Conn.  36 ;  Stu- 
more  v.  Shaw,  68  Md.  11,  S.  C.  6  Am. 
St.  R.  412,  and  note,  417 ;  Butterfield 
V.  Gilchrist,  63  Mich.  155 ;  Ferguson  v. 
Hubbell,  97  N.  Y.  507 ;  Buchanan  r. 
Chicago,  etc.,  Ry.  Co.,  75  Iowa,  393; 
Overby  r.  Chesapeake,  etc.,  Ry.  Co., 
37  W.  Va.  524.  S.  C.  16  S.  E.  R.  813; 
Pennsylvania  R.  R.  Co.  v.  Connell, 
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The  court,  of  course,  determines  the  competency  of  the  witness/ 
and,  in  order  to  admit  his  opinion  as  an  expert,  the  foundation 
therefor  should  be  laid  by  preliminary  or  introductory  ques- 
tions calling  for  answers  as  to  his  skill,  knowledge  and  expe- 
rience upon  the  particular  branch  of  science  or  art,  or  upon 
the  special  subject,  concerning  some  phase  of  which  his  opin- 
ion is  desired.^  An  expert  can  not  be  asked,  as  such,  to  give 
an  opinion  as  to  the  merits  of  a  case,  especially  if  based  on  facts 
personally  known  to  him  but  not  in  evidence.^  Nor  should  he 
be  called  upon  to  give  an  opinion  from  what  he  recollects  of 
the  evidence.*     The  proper  mode  in  which  to  examine  an  ex- 


127  111.  420;  McNamara  v.  Logan 
(Ala.),  14  So.  R.  175  (opinion  of  miner 
as  to  proper  and  safe  construction  of 
cross  entry  in  mine,  held  competent)  ; 
Schlaff  V.  Louisville,  etc.,  R.  R.  Co. 
(Ala.),  14  So.  R.  105  (opinion  of  ex- 
perienced railroader  as  to  place  where 
brakeman  should  be  and  greater  dan- 
ger of  being  elsewhere,  held  admissi- 
ble. See,  also,  Goins  v.  Chicago,  etc., 
R.  R.  Co.,  47  Mo.  App.  173;  Prendi- 
ble  V.  Connecticut  River  Mfg.  Co. 
(Mass.),  35  N.  E.  R.  675  (opinion  of 
expert  on  strength  of  materials  held 
admissible  as  to  whether  staging  erect- 
ed in  a  certain  way  would  safely  hold 
a  certain  load) ;  Donahoeu.  New  York, 
etc.,  Co.  (Mass.),  34  N.  E.  R.  87  (opin- 
ion of  expert  in  dumping  car  that  ac- 
cident could  have  happened  from  other 
cause  than  defect  in  car)  ;  First  Cong. 
Church  u.HolyokeMutualFirelns. Co., 
158  Mass.  475,  S.  C.  33  N.  E.  R.  572  (evi- 
dence of  expert  as  to  actual  effect  of  use 
of  naphtha  held  inadmissible).  As  to 
handwriting,  see  Fuller  v.  Fox,  9  Am. 
St.  R.  27,  and  note;  Moore  v.  United 
States,  91  U.  S.  270.  As  to  physicians 
and  surgeons,  see  Griswold  v.  N.  Y., 
etc.,  R.  R.  Co.,  12  Am.  St.  R.  775,  and 
note;  Louisville,  etc.,  Co.  v.  Snyder, 
10  Am.  St.  R.  60,  63,  and  note. 
'  State  V.  Cole,  94  N.  Car.  958;  Ives 


V.  Leonard,  50  Mich.  296;  City  of  Ft. 
Wayne  v.  Coombs,  107  Ind.  75;  Dole 
V.  Johnson,  50  N.  H.  452;  Castner  v. 
Sliker,  33  N.  J.  L.  95 ;  Perkins  v.  Stick- 
ney,  132  Mass.  217;  Wright  v.  Will- 
iams, 47  Vt.  222 ;  Sarle  v.  Arnold,  7 
R.  I.  582. 

^  Jones  V.  Tucker,  41  N.  H.  546 ;  Chi- 
cago, etc.,  R.  R.  Co.  V.  Lambert,  119 
111.  255,  S.  C.  10  N.  E.  Rep.  219.  The 
court  may  also  examine  him  as  to  his 
competency  to  testify  as  an  expert,  or 
permit  the  opposite  counsel  to  do  so, 
before  admitting  his  testimony.  City 
of  Ft.  Wayne  v.  Coombs,  107  Ind.  75. 
s  Burns  v.  Barenfield,  84  Ind.  43; 
Louisville,  E.  &  St.  L.,  etc.,  R.  R.  Co. 
V.  Berry  (Ind.),  35  N.  E.  Rep.  565; 
Briggs  V.Minneapolis  Street  Ry. Co.,  52 
Minn.  36,  S.C.  53  N.W.R.  1019 ;  Fuller 
V.  City  of  Jackson,  92  Mich.  197,  S.  C.  52 
N.  W.  R.  1075;  Rouch  v.  Zehring,  59 
Pa.  St.  74;  Hitchcock  v.  Burgett,  38 
Mich.  501.  But  proper  facts  person- 
ally known  and  testified  to  by  him 
may  be  incorporated  in  questions  and 
he  may  consider  them  in  forming  his 
opinion.  L.,  N.  A.  &  C.  Ry.  Co.  v. 
Falvey,  104  Ind.  409,  S.  C.  3  N.  E.  R. 
389 ;  State  v.  Stickley,  41  Iowa,  232 ; 
Boardman  v.  Woodman,  47  N.  H.  120, 
135. 
*  People  V.  Lake,  12  N.Y.  358 ;  Craig, 
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pert  is  to  state  an  hypothetical  case,  and  question  him  as  to 
his  opinion  upon  that.^  In  framing  the  hypothetical  question, 
counsel  may  assume  and  state  the  facts,  within  the  limits  of 
the  evidence,  in  accordance  with  his  theory,  no  matter  whether 
they  are  proved  by  a  preponderance  of  the  evidence  or  not.^ 

§  618.  Examination  of  deaf  and  dumb  witnesses. — Deaf  and 
dumb  witnesses  are  usually  examined  by  means  of  a  sworn  in- 
terpreter."^  But  this  is  not  the  only  way  in  which  the  exam- 
ination may  be  carried  on.  The  manner  of  conducting  it  is 
much  within  the  discretion  of  the  trial  court, ^  and  where  the 
witness  can  read  and  write  the  court  may  elicit  his  testimony 
by  means  of  a  written  examination.^ 

§  619.  Interpreters. — It  is  not  only  in  the  case  of  a  deaf  and 
dumb  witness  that  an  interpreter  may  be  employed.  It  more 
frequently  happens  that  the  witness,  instead  of  being  deaf  and 
dumb,  can  not  understand  or  speak  the  English  language,  and 
in  such  a  case  also  the  court  may  employ  a  sworn  interpreter.*^ 
This  is  usually  provided  by  statute.     The  interpreter  should 

Admr.,  v.  Noblesville,  etc.,  G.  R.  Co.,  153 ;  Rogers'  Exp.Test.,39 ;  Goodwin  v. 

98Ind.  109;  McMecheni;.  McMechen,  State,  96  Ind.  550;  Cowley  v.  People, 

17  W.  Va.  683,  694;    Manufacturers,  83N.  Y.  464;    Meeker  v.  Meeker,  74 

etc.,  Co.  V.  Dorgan,  58  Fed.  Rep.  945 ;  Iowa,  352,  S.  C.  7  Am.  St.  R.  489;  Ba- 

People  V.  McElvaine,  121  N.  Y.  250,  S.  ker  v.  State,  30  Fla.  41,  S.  C.  11  So, 

C.  18  Am.  St.  R.  820;  In  re  Snelling's  R.  492.     But  it  is  not  proper  to  incor- 

Will,  136  N.  Y.  515,  S.  C.  32  N.  E.  R.  porate  in  the  hypothetical  question  an 

1006.  opinion   of  another    expert   witness, 

'  Rogers'  Exp.  Test.,  §  25.    And  see,  L.,  N.  A.  &  C.  Ry.  Co.  v.  Falvey,  supra; 

as  to  the  form  and  nature  of  the  ques-  Link  v.  Sheldon,  136  N.  Y.  1,  S.  C.  32 

tion  generally,  Turnbull  v.  Richard-  N.  E.  R.  696. 

son,  69  Mich.  400,  S.  C.  37  N.  W.  R.  'State  v.  De  AVolf,  8  Conn.  93;  Sny- 

499,    and   Kelley    v.   Richardson,    69  der  v.  Nations,  5  Blackf.   (Ind.)  295; 

Mich.  430,  S,  C.  37  N.  W.  R.  514,  to-  Com.  v.  Hill,  14  Mass.  207.     See,  also, 

gether  with  the  authorities  cited  and  State  v.  Weldon  (So.   Car.),  17  S.  E, 

reviewed  in  both  majority  and  dissent-  R.  688. 

ing  opinions  in  each  of  those  cases,  *  Skaggs  v.  State,  108  Ind.  53. 

See,  also,  People  v.  McElvaine,  121  N.  "State  v.  Howard  (Mo.),  24  S.  W. 

Y.  250,  S.  C.  18  Am.  St.  R.  820.  R.  41 ;  Morrison  v.  Lennard,  3  Car,  & 

» Louisxille,  N,  A,  &  C.  Ry.  Co.  v.  P.  127. 

Falvey,  104  Ind.  409,  S.  C.  3  N.  E.  R.  «  Hone  v.  State  (Ala.),  13  So.  R.  329; 

389;  Quinn  v.  Higgins,  63  Wis.  664,  S.  Norberg's  Case,  4  Mass.  81  ;  State  v. 

C.  24  N.  W.  R.  482 ;  Lawson's  Exp.  Ev.,  Hamilton,  42  La.  Ann.  1204 ;  Chicago 
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be  sworn  to  interpret  truthfully,  and  the  ordinary  oath  is  then 
pronounced  in  English  by  the  clerk  and  administered  to  the 
witness  through  the  interpreter/  who  should  be  instructed  to 
interpret  and  report  every  statement  of  the  witness. ^  The  in- 
terpretation is  not  necessarily  conclusive,  but  may  be  impeached 
for  error  in  the  translation.^ 


&  A.  R.  R.  Co.  V.  Shenk,  131  111.  283; 
Schall  V.  Eisner,  58  Ga.  190;  State  v. 
Severson,  78  Iowa,  653.  Another  wit- 
ness may  act  as  interpreter  where  no 
other  is  offered.  People  v.  Ramirez, 
56  Cal.  533,  S.  C.  38  Am.  R.  73;  Chi- 
cago, etc.,  R.  R.  Co.  V.  Shenk,  131  111. 


283.  See,  also,  note  to  Com.  v.  Vose, 
17  L.  R.  A.  813. 

'  Rapalje  on  Witnesses,  §  236. 

*  People  V.  Wong  Ah  Bang,  3  West 
Coast  Rep.  58,  S.  C.  65  Cal.  305. 

3  Schnieru.  People,  23  111.  17 ;  United 
States  V,  Gilbert,  2  Sumn.  (U.  S.)  19. 
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§  620.   Object  of  cross-examination. — After  a  witness  has 
been  examined  in  chief  he  may  be  cross-examined  by  the  op- 
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posing  counsel.  If  he  has  simply  been  sworn  ana  not  exam- 
ined by  the  party  calling  him  he  can  not  be  cross-examined, 
but  the  opposite  party  may  make  him  his  own  witness.^  The 
object  of  a  cross-examination  is  to  sift  the  evidence  and  try  the 
credibility  of  the  witness,  and,  as  a  general  rule,  the  extent  of 
his  knowledge,  means  of  knowledge,  and  memory  of  the  facts 
testified  to  in  chief,  his  motives,  his  interest  in  the  matter,  and 
other  facts  affecting  his  credibility,  may  be  inquired  into.^ 

§  621.  Cross-examiner's  position.— The  cross-examiner  en- 
ters upon  his  work  from  a  point  almost  opposite  that  at  which 
the  counsel  by  whom  the  examination-in-chief  is  conducted 
begins  his  work.  The  latter  begins  with  the  presumption  that 
his  witness  knows  the  facts  and  will  state  them  truthfully,  and 
without  error  or  mistake;  the  former  starts  upon  the  presump- 
tion that  the  adverse  witness  is  untruthful,  or  is  in  error 
through  mistake,  prejudice  or  ignorance.  But  the  cross-ex- 
aminer is  not  to  presume  that  in  every  case  the  witness  who 
testifies  against  him  does  so  corruptly.  This  assumption  in 
many  cases  leads  to  a  cross-examination  that  does  an  infinite 
deal  of  harm.  It  is,  however,  necessary  that  in  every  case  the 
cross-examiner  should  feel  the  influence  of  the  presumption 
that  the  witness  is,  at  some  material  point,  at  fault,  or  is  mis- 
taken; for,  unless  there  is  something  in  the  testimony  of  the 
witness,  or  in  the  other  testimony  or  circumstances,  that  justi- 
fies or  supports  this  presumption,  there  should  be  no  actual 
cross-examination,  though  there  may  be  the  pretense  of  one. 

§  622.  Actual  and  apparent  cross-examination. — A  study  of 
the  work  done  by  the  great  cross-examiners  shows  very  clearly 
that  there  are  two  kinds  of  cross-examination,  as  well  as  two 
methods  of  conducting  a  cross-examination,  and  that  it  is  not 
only  in  manner,  but  also  in  kind,  that  cross-examinations  dif- 

'  3  Chitty's  Gen.  Pr.,  897  ;  1  Greenl.  Butler  v.  Flanders,  12  Jones  &  S.  531 ; 

Ev.,  §  445.  Baird  v.  Daly,  (58  N.  Y.  547 ;    Interna- 

'  1  Greenl.  Ev.,  §  44G;    Stevens  v.  tional,  etc.,  R.  R.  Co.  v.  Dyer,  76  Tex. 

Beach,  12  Vt.  585,  S.  C.  36  Am.  Dec.  156. 
359;    Hyland  v.  Milner,  99  Ind.  308; 
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fer.  There  are,  we  assume,  two  kinds  of  cross-examination, 
and  we  tliink  we  are  not  too  bold  in  naming  one  actual  cross- 
examination,  and  the  other  apparent  cross-examination.  An 
actual  cross-exciinination  goes  into  all  the  facts  with  determina- 
tion and  energy,  is  persistent  and  minute,  while  an  apparent 
cross-examination  is  one  that  avoids  the  material  points  of  the 
testimony,  and  is  in  reality  an  evasive  examination  designed 
to  escape  the  dangers  of  an  actual  one.  An  apparent  cross- 
examination  keeps  off  on  the  edges  and  fringes  of  the  case, 
while  an  actual  cross-examination  goes  into  the  strongest  parts. 
The  one  is  employed  where  there  is  danger  in  attacking  the 
strongholds,  and  a  feint  that  will  draw  attention  to  other  points 
is  the  object  designed  to  be  accomplished.  The  other  is  em- 
ployed where  there  is  a  real  assault  upon  the  veracity  of  the 
witness  as  well  as  where  it  is  the  object  of  the  examiner  to 
show  that  the  witness  is  mistaken,  or  to  reveal  his  motives, 
show  his  ignorance,  or  bring  out  his  statements  for  contradic- 
tion. 

§  623.   When  apparent  cross-examination   is  advisable. — 

Where  there  is  danger  of  doing  harm  by  examining  on  really 
important  matters,  and  yet  it  is  felt  that  there  must  be  some- 
thing like  an  examination,  lest  it  be  concluded  by  the  jury 
that  the  testimony  is  confessedly  too  strong  to  be  met,  an  ap- 
parent cross-examination  is  proper  and  expedient.  Such  an 
examination  should  keep  away  from  the  points  of  danger  as 
much  as  possible,  and  yet  it  must  not  appear  to  be  an  idle  or 
unmeaning  procedure.  Many  questions  may  be  asked,  and 
the  prudent  course  is  to  ask  many  questions  upon  matters 
where  answers  do  no  harm.  This  course  will  do  much  to  pre- 
vent the  jury  from  inferring  that  the  witness  is  so  strong  that 
the  examiner  dare  not  grapple  with  him,  and  it  may  be  so 
conducted  that,  while  yielding  a  substantial  benefit  in  this  re- 
spect, it  will  not  be  productive  of  injury  in  any  other.  It  is 
not,  however,  because  a  witness  testifies  in  strong  terms,  or 
with  fluency,  that  an  apparent  rather  than  an  actual  cross-ex- 
amination is  to  be  adopted;  but  because  from  what  is  known 
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of  his  character,  or  from  what  appears  in  his  manner  and  his 
statements,  it  is  evident  that  his  testimony  can  not  be  shaken 
either  by  showing  a  mistake  or  a  falsehood.  Where  the  testi- 
mony of  a  witness  is  decidedly  against  the  cross-examiner,  it 
is,  in  general,  better  to  challenge  it  by  an  apparent  examina- 
tion rather  than  to  permit  it  to  go  unchallenged,  even  though 
it  be  felt  that  no  great  impression  can  be  made  upon  it. 
Where.,  however,  the  testimony  of  the  witness  is  as  strong  as 
it  can  be  made,  there  is,  it  is  obvious,  not  much  risk  in  the 
most  persistent  actual  examination,  while  there  is  some  hope 
of  benefit.  But,  even  in  such  a  case,  it  is  necessary  to  be  very 
careful  not  to  cause  strong  statements  to  be  repeated,  unless  it 
is  quite  certain  that  they  can  be  successfully  explained  or  con- 
tradicted. If,  however,  there  is  strong  and  convincing  ex- 
planatory or  contradictory  evidence,  the .  more  often  and  the 
more  strongly  the  witness  can  be  induced  to  repeat  his  state- 
ments the  better,  provided,  of  course,  that  the  examination 
does  not  weary  the  court  or  jury. 

§  624.    When  advisable  not  to  cross-examine. — It  is  by  no 

means  necessary  that  there  should  be  a  cross-examination, 
either  apparent  or  actual,  in  every  instance.  The  presumption 
which  we  have  said  is  acted  upon  by  the  cross-examiner  sup- 
plies a  test  for  determining  whether  it  is  prudent  to  cross-ex- 
amine. If  the  witness  states  no  fact  that  harms  the  cross-ex- 
aminer's cause,  or  conflicts  with  his  theory,  then  there  is,  in 
general,  no  reason  for  presuming  that  he  is  mistaken,  or  has 
testified  untruthfully.  If  there  are  no  grounds  for  this  pre- 
sumption there  should  be  no  cross-examination.  If  the  advo- 
cate will  ask  himself  the  question,  Is  there  reason  for  presum- 
ing that  the  witness  has  injured  my  case?  the  answer,  if  he 
reasons  logically,  will  enable  him  to  determine  whether  to 
cross-examine  or  not;  for,  if  the  answer  be  that  there  is  a  rea- 
son for  the  presumption,  there  should  be  some  cross-examina- 
tion, either  an  actual  or  an  apparent  one;  but  if  the  answer  be 
the  converse,  then  the  witness,  as  a  general  rule,  should  be 
dismissed  without  a  question.     It  is  agreed  that  a  cross-exam- 
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illation  should  be  conducted  with  the  greatest  caution,  and 
that  where  no  good  can  come  of  it  none  should  be  attempted.^ 
But  the  question  first  to  be  decided  is  whether  any  cross-ex- 
amination is  advisa])lc.-'  It  is  advisable,  as  we  have  seen, 
where  it  is  necessary  to  prevent  the  inference  that  the  testi- 
mony is  so  strong  as  to  frighten  off  any  attack,  and  it  is  also 
advisable  where  there  is  hope  of  exposing  falsehood,  showing 
mistake,  or  exhibiting  ignorance  or  prejudice.  So,  too,  it  is 
expedient  where  there  is  reason  to  believe  that  general  state- 
ments may  be  toned  down,  or  adverse  facts  explained.  Again, 
it  is  advisable  where  there  is  strong  reason  for  believing,  in  a 
case  where  the  testimony  does  no  harm,  that  favorable  state- 
ments may  be  elicited;  but  in  such  a  case  the  advocate  must 
be  very  sure  that  favorable  testimony  can  be  obtained.  If 
there  is  doubt,  it  should  decide  the  advocate  to  refrain  from 
any  attempt  at  a  cross-examination.  If  no  harm  is  done  he  is 
well  off,  and  it  would  be  sheer  folly  to  incur  the  hazard  of  a 
cross-examination.^  We  have  spoken  of  cases  where  no  cross- 
examination  is  advisable,  and  to  those  we  may  add  another, 
and  that  is,  where  the  manner  and  behavior  of  the  witness  are 
such  as  to  discredit  him,  or  the  improbability  of  liis  testimony 

'  Hints  on  Advocacy,  Chap,  iii ;  Ram  by  unskillful  advocates,  and  noise  is 

on  Facts,  147;    The  Advocate,  395 ;    1  mistaken  for  energy." 

Forum,  202.     "Of  all  the  duties  of  a  ^This  seems  to  have  been  the  rule 

counsel,"    says     Montagu    Williams,  upon  which  Rufus  Choate  acted  in  his 

"that  of  cross-examination  is,  in  my  treatment  of  women  who  were   wit- 

ojiinion,    the    most    difficult    one    in  nesses    against    his    client.      "Never 

which   to   acquire   proficiency.      Few  cross-examine   a    woman,"   he   said, 

have  excelled  in  it.     It  is  a  danger-  "It  is  of  no  use.     They  can  not  disin- 

ous  weapon,  and  the  true  art  lies  in  tegrate  the  story  they  have  once  told ; 

knowing  either  where  not  to  put  any  they  can  not  eliminate  the  part  that 

questions  at  all,  or  the  exact  moment  is  for  you  from  that  which  is  against 

when  to  stop  putting  them."     Remi-  you.     They  can  neither  combine,  nor 

niscences  of  :Montagu  Williams.  shade,  nor  qualify.     They  go  for  the 

'Sergeant  Ballantine  declares  that  whole  thing,  and  the  moment  you  be- 
his  most  effective  cross-examination  gin  to  cross-examine  one  of  them,  in- 
was  a  silent  one.  Sergeant  Ballan-  stead  of  being  bitten  by  a  single  rat- 
tine's  Kxperiences,  106.  He  also  says:  tlesnake,  you  are  bitten  by  a  whole 
"The  reckless  asking  of  a  number  of  barrelful.  I  never,  except  in  a  case 
questions  on  the  chance  of  getting  at  absolutely  desperate,  dared  to  cross- 
something  is  too  often  a  plan  adopted  examine  a  woman."     6  Green  Bag,  53. 
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is  very  great.  Where  this  is  so,  it  is  politic  to  dismiss  the 
witness  with  some  remark  indicative  of  the  conviction  that  his 
testimony  needs  no  attention.  It  is  obvious  that  this  course 
is  only  advisable  where  it  is  quite  clear  that  the  testimony  is 
undeserving  of  notice.  There  is  also  another  case  where  no 
actual  cross-examination  is  advisable,  and  that  is  where  it  is 
forborne  because  it  can  not  be  conducted  without  wounding 
the  feelings  of  the  witness.  In  such  a  case,  however,  the  mo- 
tive which  dictates  the  forbearance  must  appear,  and  the  wit- 
ness must  be  one  who  it  can  be  seen  would  suffer  from  a 
further  examination.  Of  course,  if  the  testimony  can  not  be 
overcome  by  other  evidence,  and  there  is  hope  of  impairing  its 
force,  there  must  be  a  cross-examination,  but  it  can  not,  as  a 
general  rule,  be  too  delicately  conducted.  If  it  is  resolved  to 
dismiss  such  a  witness  without  an  actual  cross-examination, 
the  apparent  examination  should  go  far  enough,  and  only  far 
enough,  to  disclose  its  painful  character,  and  supply  a  reason 
for  the  motive  which  induces  counsel  to  forbear  prosecuting 
the  examination.  A  merciful  consideration  for  the  feelings  of 
a  witness  who  must  speak  of  things  that  give  pain~  is  a  sure 
way  to  a  juror's  favor. 

§  625.  Purposeless  cross-examination. — A  precept  enforced 
by  many  authors  is,  "Never  cross-examine  without  an  object.." 
As  a  general  rule  this  is  advisable;  but  the  difficulty  is  in  its 
application.  It  is  doubtless  true  that  a  great  fault  in  advocacy 
is  that  of  cross-examining  without  a  defined  and  settled  pur- 
pose, and  it  is  true  that,  in  a  general  way,  David  Paul  Brown 
is  right  in  advising,  "Never  ask  a  question  without  a  purpose." 
This  general  statement,  however,  is  sometimes  a  cause  of  error, 
since  some  assume  that,  unless  the  examiner  has  reason  to  be- 
lieve he  can  discredit  a  witness,  he  had  better  not  undertake 
to  cross-examine  at  all.  It  will  appear,  from  what  we  have 
said,  that  this  is  an  erroneous  opinion,  for  there  are  many  im- 
portant things  besides  that  of  discrediting  a  witness  that  may 
be  accomplished  by  a  skillful  cross-examination.  Whatever 
may  be  the  purpose,  and  however  rapid  the  process,  the  cardi- 
nal rule  is,  to  do  no  harm,  even  if  no  good  is  done. 
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§  626.  Timid  witness — How  to  cross-examine. — The  value 
of  a  cross-examiiiation  has  been,  in  some  quarters,  much  too 
highly  lauded,  for  it  is  not  every  false  witness  who  can  be 
broken  down  by  it,  however  ably  conducted.  The  truth  is, 
there  are  shrewd,  unscrupulous  witnesses  that  no  cross-exam- 
ination will  overthrow,  so  that  the  advocate  who  undertakes 
the  task  need  not  feel  discouraged  or  dismayed  if  he  fails,  for 
the  reports  show  many  cases  of  failure  where  the  task  has  been 
undertaken  by  great  masters.  It  is,  in  truth,  quite  doubtful 
whether  it  is  not  the  honest  but  weak  or  timid  witness,  rather 
than  the  rogue,  who  most  often  goes  down  under  the  fire  of  a 
cross-examination.  To  break  down  or  worry  a  weak  or  timid 
witness  brings  the  advocate  no  credit,  and  does  him  no  good. 
If  the  jury  can  see — and  see  it  they  generally  do — that  the 
witness  is  honest,  their  sympathies  will  go  out  to  him  to  the 
sore  injury  of  the  cross-examiner's  client.  It  is  natural  for 
good  men,  and  such  our  jurors  are  in  the  main,  to  take  sides 
with  the  weak  against  the  strong,  and  the  advocate  is  to  them 
the  strong  and  the  witness  the  weak,  except  in  very  rare  cases. 
On  no  account,  therefore,  is  it  politic  to  take  advantage  of  the 
weak  or  timid,  and  certainly  it  is  not  defensible  upon  any  hon- 
orable ground.  To  be  sure,  it  is  always  just,  and  always  ex- 
pedient, to  show,  if  it  can  be  done,  that  any  witness,  weak  or 
strong,  ignorant  or  learned,  is  mistaken  or  prejudiced,  but  he 
who  does  this  by  an  exhibition  of  tyrannical  strength  will  reap 
little  benefit.  David  Paul  Brown  is  right  in  saying,  "Be  mild 
with  the  mild,  shrewd  with  the  crafty,  confiding  with  the  hon- 
est, merciful  to  the  young,  the  frail,  or  the  fearful."  It  is  the 
gravest  of  all  errors  to  let  it  appear  that,  by  cunning,  or  by 
power  derived  from  training  or  position,  a  witness  has  been 
mercilessly  worried  into  confusion  and  error.  In  such  a  case, 
despite  themselves,  the  jurors  will  champion  the  weak  and  ar- 
ray themselves  against  the  strong.  Fair-play,  men  applaud, 
and  even-handed  contest?,  men  may  possibly  witness  impar- 
tially; but  contests  of  the  stronr^  against  the  feeble  win  friends 
for  the  feeble,  and  secure  3nemies  for  the  strong.  It  is  not  a 
mark  of  ability  to  confuse  the  weak;  it  is  an  evidence  of  a 
want  of  sagacity. 
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§  627.  Bold  and  unscrupulous  witness— How  to  cross-ex- 
amine.— Where  the  witness  is  a  bold  one,  and  there  is  reason 
to  suspect  him  of  lying,  an  actual  cross-examination,  conducted 
with  energy  and  resolution,  is  always  expedient.  But  in  such 
cases  it  is  a  mistake  to  go  at  once  to  the  material  parts  of  his 
testimony.  On  those  parts  it  may  be  certainly  assumed  that 
the  false  witness  is  prepared.  If  his  falsehood  is  exposed,  it 
will  not  be  by  an  attack  on  points  where  he  has  fortified  him- 
self, but  on  remote  points  which  he  has  overlooked,  or  has  not 
deemed  of  sufficient  importance  to  entrench.  It  is  in  the  out- 
lying facts  and  circumstances  that  the  effective  work  must  be 
done.  The  exploration  must  be  in  the  out  of  the  way  places,  not 
in  the  places  which  the  witness  will  think  liable  to  assault.  As 
the  hunter  beats  the  thickets  and  underbrush,  so  should  the  cross- 
examiner  beat  about  among  the  circumstances  and  subordinate 
facts,  knowing  all  the  while  of  what  he  is  in  quest,  and  ready 
for  it  when  it  is  found.  In  discussing  this  subject,  Mr.  Harris 
says:  "You  must,  in  other  words,  go  to  the  surrounding  cir- 
cumstances."^ Long  before  he  wrote,  it  was  written  with  some- 
thing more  of  distinctness:  "The  most  effectual  method  is  to 
examine  rapidly  and  minutely  as  to  a  number  of  subordinate 
and  apparently  trivial  points  in  his  evidence,  concerning  which 
there  is  little  likelihood  of  his  being  prepared  with  a  falsehood 
ready  made."^ 

§  628.  How  to  disting:uish  untruthful  witness.— As  clear  and 
valuable  a  general  rule  as  can  well  be  given  on  the  subject  of 
distinguishing  truthful  witnesses  from  the  untruthful  is  that 
of  an  English  author  who  says:  "Thus,  while  simplicity, 
minuteness  and  care  are  the  natural  accompaniments  of  truth, 
the  language  of  witnesses  coming  to  impose  upon  the  jury  is 
usually  labored,  cautious  and  indistinct.  So,,  when  we  find  a 
witness  over-zealous  on  behalf  of  his  party,  exaggerating  cir- 
cumstances, answering  without  waiting  to  hear  the  question, 

»  Hints  on  Advocacy  (8th  ed.),  63.       S.  W.  Rep.  699,  and  Bacon's  Essay  on 
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forgetting  facts  wherein  he  would  be  open  to  contradiction, 
minutely  remembering  others  which  he  knows  can  not  be  dis- 
puted, reluctant  in  giving  adverse  testimony,  replying  evasively 
or  flippantly,  pretending  not  to  hear  the  question  to  gain  time 
to  consider  the  effect  of  his  answer,  affecting  indifference,  or 
often  vowing  before  God,  and  protesting  his  honesty,  we  have 
indications  more  or  less  conclusive  of  insincerity  and  falsehood. 
On  the  other  hand,  in  the  testimony  of  witnesses  of  truth,  there 
is  a  calmness  and  simplicity,  a  naturalness  of  manner  and  un- 
affected readiness  and  copiousness  of  detail,  as  well  in  one  part 
of  the  narrative  as  another,  and  an  evident  disregard  of  either 
the  facility  of  vindication  or  detection."^  But  no  general  rule 
can  be  laid  down  that  can  be  accepted  as  a  sure  guide.  The 
age,  the  disposition,  the  intelligence,  and  the  habits  of  thought 
of  persons  so  greatly  differ  that  no  rule  can  do  more  than  sug- 
gest the  usual  indications  of  truth  or  falsehood.  Some  of  the 
most  truthful  men  are  slow  of  speech  and  cautious  everywhere. 
Some  are  ready  and  quick,  some  are  slow  and  dull.  Indeed, 
it  is  generally  the  witness  with  the  ready-made  stor}'  that  is 
fluent  and  quick.  Nor  do  we  quite  agree  with  the  author  that 
minuteness  of  detail  is  always,  or  even  generally,  a  mark  of 
truth;  on  the  contrary,  we  believe  it  is  the  truthful  witness 
who,  in  ordinary  cases,  forgets  the  details,  and  not  the  one 
who  fabricates  his  story.  But  here,  again,  there  is  no  general 
rule.  The  nature  of  the  case,  the  mental  capacity  and  habits 
of  the  witness,  his  behavior  on  the  stand,  must  be  looked  to 
rather  than  abstract  rules.  Important  as  it  is  for  the  cross- 
examiner  to  measure  his  witnesses,  there  is  no  invariable  stand- 
ard by  which  he  can  test  the  accuracy  of  his  judgment.  The 
best  that  even  the  most  experienced  cross-examiner  can  do  is 
to  bring  to  mind  the  indications  that  are  usually  found  in  the 
testimony  and  conduct  of  the  false  witness,  and  compare  them 
with  the  testimony  and  behavior  of  the  witness  before  him, 
making  due  allowance  for  mental  capacity,  habits  of  thought, 
mannerisms  and  character.     Of  course,  if  the  previous  history 

'Taylor's  Ev.,  69. 
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of  the  witness  is  known  that  will  exert  a  great  influence  on 
the  decision  of  the  counsel  who  is  laying  out  his  line  of  cross- 
examination. 

§  629.  Course  where  testimony  is  false. — Where  the  cross- 
examiner  concludes  that  the  testimony  of  the  witness  is  false 
in  all  its  material  parts,  and  resolves  to  examine  on  that  hy- 
pothesis, it  is  better,  as  a  general  rule,  to  conceal  from  the 
witness  the  view  taken  of  his  testimony,  and  to  treat  him  at 
the  outset  as  if  no  suspicion  of  his  untruthfulness  existed. 
Let  the  witness  believe,  at  the  start  at  least,  that  his  testimony 
is  invulnerable.  For  this  reason,  begin  with  commonplace 
questions,  and  ask  them  in  an  indifferent,  perfunctory  manner. 
If  these  questions  are  answered  without  flippancy  or  impu- 
dence, let  there  be  no  change  in  the  manner  of  asking  them; 
but  they  must  go  deeper  and  deeper  into  the  outlying  circum- 
stances. If,  however,  the  witness  becomes,  as  such  witnesses 
often  do,  defiant  and  bold,  then,  as  David  Paul  Brown  some- 
what extravagantly  says,  ''be  a  thunderbolt  to  him,"  or,  as  Mr. 
Carpenter  still  more  extravagantly  says,  "go  down  upon  him 
like  an  avalanche."  If  the  witness  gives  cause  for  anger,  be 
angry  in  appearance,  if  you  will,  but  not  in  reality,  since  the 
angry  man  is  not  the  wise  or  the  cunning  one.  If  the  provo- 
cation comes  from  the  witness  the  passion  will  seem  natural 
and  just,  and  will  warrant  something  like  a  savage  course  in 
dealing  with  him. 

§  630.  Good  temper  must  be  preserved. — Mr.  Harris  says: 
"It  will  be  clear  tliat,  to  examine  with  anything  like  success, 
the  most  thoroughly  good  temper  should  be  preserved.  A  calm, 
imperturbable  temper  is  the  very  triumph  of  self-command, 
and  one  of  the  very  foremost  qualities  of  a  good  advocate." 
This  is  excellent,  but  where  there  is  real  cause  for  anger,  it 
will  be  natural,  and  what  is  natural  is  seldom  hurtful,  so  that, 
if  there  is  real  cause  for  anger  it  will  do  no  harm  to  let  it  ap- 
pear. Indeed,  it  may  do  good,  for  the  emphasis  of  passion  is 
very  impressive;  but,  angry   as  the  examiner  may  seem,  he 
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must  never  lose  his  self-control.  Tluit  he  must  maintain,  or 
utter  (liscunititure  will  humiliate  iiiui.  An  angry  examiner  is 
no  match  for  a  cool  witness,  much  less  for  a  rogue  who  is  pre- 
pared for  a  conflict.  No  rehuffs  or  checks  must  turn  the  ex- 
aminer from  his  course  when  it  has  heen  once  entered  on.  On 
this  point  the  advice  of  Mr.  Cox  is  admirable:  "But  patience  in 
the  pursuit  is  always  necessary.  You  may  be  baffled  once  and 
again,  but  be  careful  never  to  let  it  be  seen  that  you  are  baffled. 
Glide  quietly  into  another  track  and  try  another  approach. 
No  false  witness  is  armed  at  all  points."  In  substantial  har- 
mony with  this  is  the  opinion  of  Mr.  Harris,  who  says:  "If 
you  know  nothing  as  to  character  you  must  proceed  to  test 
him  by  surrounding  circumstances,  leading  the  witness  on  and 
on,  until,  encouraged  l)y  his  apparent  success,  he  will  tell  you 
more  than  he  can  reconcile  with  fact,  or  with  the  imagination 
of  the  jury."  ^ 

§  631.  Order  of  cross-examination. — In  conducting  an  ex- 
amination-in-chief, order  is  the  rule;  but  in  conducting  the 
cross-examination  of  a  witness  believed  to  be  lying,  disorder 
should  be  the  foundation  of  the  method  of  procedure.  The 
questions  should  not  be  asked  in  orderly  sequence,  but  should 
be  scattered,  with  as  little  connection  as  possible,  over  the  en- 
tire subject  of  the  examination.  On  this  subject  no  better  ad- 
vice can  be  given  than  that  of  Mr.  Cox,  who  says:  "Dislocate 
his  train  of  ideas  and  you  put  him  out;  you  disturb  his  mem- 
ory of  his  lesson.  Thus,  begin  your  cross-examination  at  the 
middle  of  his  narrative,  then  jump  to  one  end,  then  to  some 
other  part,  the  most  remote  from  the  subject  of  the  previous 
question."  Again,  this  author  says:  "When  you  are  satis- 
fled  that  the  witness  is  drawing  upon  his  invention,  there  is 
no  more  certain  process  of  detection  than  a  rapid  fire  of  ques- 
tions." This  embodies  the  experience  of  the  authors  who 
have  written  upon  this  subject,  and  may  be  accepted  as  the 
correct  general  rule,  although  it  is  by  no  means  without  ex- 
ceptions.    It  is  seldom  that  the  testimony  of  a  witness  is  false 

'Hints  on  Advocucv,  Chap,  iii,  §8. 
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in  all  its  parts.     In  general,  there  is  a  blending  of  trutli  and 
falsehood.     This  is  quite  as  harmful  as  a  complete  fabrication, 
and  is  generally  more  difficult  to  detect  and  expose.^     Many 
witnesses  will  not  scruple  to  create  a  false  impression  by  an 
evasion  who  would  hesitate  to  testify  to  a  story  positively  false. 
David  Paul  Brown  thus  illustrates  this  phase   of  false  testi- 
mony:     "The  question  >is  asked,  'Were  you  at  the  corner  of 
Sixth  and'Chestnut  streets  at  six  o'clock?'     A  frank  witness 
would  answer,   perhaps,   'I  was  near  there.'     But  a  witness 
who  had  been  there  and  was  desirous  to  conceal  the  fact,  and 
to  defeat  your  object,  speaking   to  the  letter  rather  than  the 
spirit  of  the  inquiry,  answers,   'No,'   although  he  may  have 
been  within  a  stone 's-throw  of  the  place,  or  at  the  very  place 
within  ten  minutes  of  the  time."     Dr.  McCosh  gives  these  apt 
illustrations:      "A  person  is  charged  with  having  struck  an- 
other with  a  stick  of  wood,  to  the  danger  of  his  life,  and  he 
replies  that  he  did  not  injure  him  with  a  stick,  though  he  was 
conscious  all  the  while  that  he  did  so  with  a  bar  of  iron.     Or 
some  one  is  charged  with  having  done  a  base  act  on  a  certain 
day  in  the  forenoon,  and  he  denies  it  because  he  did  it  after 
twelve  o'clock. "2     But  evasions  are  of  such  every-day  occur- 
rence that  illustrations  seem  little  needed,  and  yet  few  things 
are  more  difficult  to  run  down  and  bring  to  light  than  an  eva- 
sion made  for  a  corrupt  purpose.     If,  however,  a  witness  who 
gives  an  evasive  answer  be  closely  watched  he  will,  in  many 
cases,  betray   himself  by  a  peculiarity  of  emphasis,  or  by  a 
slight  wincing.     The  evasion  is  a  tender  spot,  and  a   slight 
touch  often  makes  him  flinch.     The  only  course,  where  there 
is  reason  to  believe  the  witness  is  endeavoring  to   deceive  by 
evasive  answers,   is  to  press  him  with  questions  until  he  is 
driven  to  the  fact,  and  no  way  of  escape  left  open.     Keep  him 
to  the  matter  until  he  has  exhausted  all  his  artifices  and  sub- 
terfuges, and  the  truth  will  come  out,  or  else  his  equivocations 
and  shiftings  will  condemn  him   as   unworthy  of  belief.      In 
dealing  with  such  a  witness,  especially  if  he  be  a  cunning  one, 
the  inexperienced  advocate  makes  the  mistake  of  giving  up  the 

>  Port  Royal  Logic,  282.  *  Logic,  179. 
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cliase  too  soon,  or  is  led  off  from  it  by  some  crafty  artifice. 
This  mistake  sliould  lutver  he  made,  for  once  the  examiner  has 
undertaken  to  obtain  a  direct  and  full  statement  of  a  fact  he 
must  persist,  regardless  of  rebuffs  and  checks,  with  an  eye 
single  to  the  purpose  which  he  has  undertaken  to  execute. 

§632.^  Coloring  testimony. — Witnesses  sometimes  designedly 
give  a  color  to  their  testimony,  making  it,  in  law  as  well  as  in 
morals,  as  essentially  false  as  if  it  were  destitute  of  every  ele- 
ment of  truth.  This  is  done  by  witnesses,  too,  who  would 
shrink  from  lying  outright,  and  who  quiet  their  consciences 
much  as  does  tlie  man  who  fights  off  the  truth  by  an  evasion. 
In  business,  in  politics,  and,  indeed,  in  social  life,  we  have 
this  form  of  falsehood;  but  in  a  judicial  investigation  it  as- 
sumes a  more  evil  and  corrupt  form.  This  coloring  is  given 
the  testimony  by  intentionally  withholding  or  obscuring  part 
of  the  truth,  or  by  distorting  and  enlarging  what  is  stated. 
The  form  in  which  this  phase  of  false  swearing  most  frequently 
appears  is  that  of  exaggeration.  An  ihtentional  exaggeration 
made  for  a  corrupt  purpose  is,  of  course,  false  swearing  in  the 
strongest  sense  of  the  term;  but  exaggeration,  although  in  fact 
false,  when  not  proceeding  from  an  evil  motive,  is  somewhat 
different.  The  detection  of  a  corrupt  exaggeration  is  some- 
times accomplished  by  leading  the  false  witness  to  repeat  and 
enlarge  his  exaggerations,  and  then,  by  a  quick,  sharp  turn, 
suggesting  some  comparison  that  will  clearly  exhibit  to  the  wit- 
ness himself  the  falsity  of  his  statements.  When  this  can  be 
done,  as  has  often  happened  in  cases  of  estimates  of  time,  speed, 
distance,  values,  amounts,  and  the  like,  the  witness  is  very 
likely  to  go  to  pieces  on  all  other  questions.  But  it  is  not 
every  case  in  which  this  course  can  be  successfully  pursued. 
When  it  can  not  be  pursued  with  success,  then  it  is  sometimes 
prudent  to  probe  vigorously  and  relentlessly  for  the  naked 
facts.  If,  however,  the  facts  which  are  believed  to  be  cor- 
ruptly colored  or  exaggerated  can  be  shown  in  their  true  light 
and  colors,  then  the  better  course  is  to  draw  on  the  witness  to 
enlarge  and  color  as  much  as  he  will.     For  this  purpose  it  is 
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not  bad  policy  to  imitate,  in  some  degree,  Judge  Porter's  course 
with  Guiteau,  and  assist  tlie  witness  as  much  as  possible  in 
showing  his  supposed  superiority.  With  such  witnesses  strat- 
agem is  justifiable,  since  it  is  trutli  that  is  sought.  The  wit- 
ness who  is  not  so  much  hardened  as  to  be  willing  to  swear  to 
a  lie  outright,  and  yet  is  unscrupulous  enough  to  convert  truth 
into  a  lie,  is  a  weak  witness  if  once  his  vulnerable  point  is 
pierced.  If  he  can  be  made  to  feel  that  he  has  been  fully  de- 
tected on  one  point,  then  it  is  not  difficult  to  discomfit  him  on 
all  points.  For  this  reason  it  is  sometimes  politic  to  let  him 
understand  fully  that  his  false  statements  have  been  detected 
and  exposed,  and  thenceforward  deal  with  him  with  no  gentle 
hand.  The  difficulty,  however,  is  in  finding  the  defenseless 
point,  for  such  witnesses  are  very  often  as  .cunning  as  they  are 
unscrupulous. 

§  633.  Perils  of  cross-examination. — One  of  the  great  perils 
of  a  cross-examination  is  that  of  bringing  out  some  incidental 
circumstance  that  confirms  or  corroborates  the  statements  made 
by  the  witness  during  his  direct  examination.  A  fact  inci- 
dentally mentioned,  although  intrinsically  of  little  weight,  will 
very  often  strongly  re-enforce  the  testimony  of  the  witness. 
Many  illustrations  of  the  strengthening  of  the  testimony  of  a 
witness  by  the  mistake  of  a  cross-examiner  are  given  in  the 
books. ^  A  fact  elicited  on  cross-examination*  seems  stronger 
than  when  brought  out  on  the  examination-in-chief,  for  it  will 
appear,  unless  great  care  is  taken,  to  be  a  part  of  the  cross- 
examiner's  own  evidence.  So  a  circumstance  or  subsidiary 
fact  coming  out  on  cross-examination  seems  undesigned,  and 
undesigned  testimony  is  generally  stronger  than  that  design- 
edly and  deliberately  given. ^  This  danger  must,  of  course,  be 
encountered  in  every  case  where  the  cross-examination  pro- 
ceeds upon  the  hypothesis  that  the  witness  has  testified  falsely, 
but  it  must  be  encountered,   or  there  can  be  no  actual  cross- 
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examination.  The  danger  is  not  very  serious  if  care  is  taken 
to  keep  away  from  the  important  facts  and  among  the  minor 
ones  until  some  fact  is  disclose<l,  or  some  statement  made, 
which  appears  not  to  be  true.  If  it  can  be  discovered  that  on 
some  parts  of  the  subject  the  witness  seems  uneasy  and  ill  at 
ease,  the  policy  is  to  keep  to  that  part,  and  away  from  the 
ground  on  which  he  seems  to  feel  safe  and  confident.  No  rule 
can  be  given  that  will  enable  an  advocate  to  discover  on  what 
part  of  the  case  the  witness  is  weak  and  on  what  strong,  but  it 
may  be  said  that  a  keen  scrutiny  will  almost  always  reveal 
some  indication  of  alarm  or  distrust.  A  slight  toss  of  the 
head,  a  change  of  color,  an  alteration  of  the  tone  of  voice,  or  a 
flinching  of  the  person,  will  sometimes  betray  the  place  where 
the  witness  feels  himself  weak.  Mr.  Harris  says:  "It  is  a  good 
rule  never  to  ask  a  question  the  answer  to  which  may  be  ad- 
verse to  your  case.  "^  If  he  means  by  this  an  answer  which 
will  be  decisive  of  the  case,  then  the  rule  is  a  good  one;  but  if 
he  means  not  to  ask  a  question  where  there  may  be  an  adverse 
answer,  the  rule  can  not  be  given  practical  effect  without  aban- 
doning all  actual  cross-examination.  It  certainly  would  be 
folly  to  put  it  in  the  power  of  an  adversary's  witness  to  decide 
the  case  against  the  examiner,  and  a  question  which  should 
call  for  an  answer  that  may  be  decisive  ought  never  be  asked 
if  any  other  course  is  open.  It  is  better,  where  there  is  fear 
of  an  unfavorable  answer  on  a  controlling  question  in  the  case, 
to  keep  away  from  the  matter  by  directing  attention  to  facts 
remotely  connected  with  it,  leaving  it  for  the  jury  to  construct 
their  own  conclusion.  Let  the  witness  state  only  the  facts  and 
circumstances,  and  in  no  event  require  him  to  expressly  state 
the  conclusion,  unless,  indeed,  it  is  in  a  case  where  he  can  be 
successfully  contradicted,  or  where,  by  some  other  means,  his 
statement  can  be  shown  to  be  unworthy  of  belief.  It  is  obvious 
that,  where  nothing  but  adverse  answers  are  to  be  expected,  no 
examination  should  touch  upon  material  points,  nor,  indeed, 
should  there  be  any  cross-examination,  actual  or  apparent,  ex- 
cept where  an  examination  is  necessary  to  prevent  the  appear- 
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ance  of  confessing  the  strength  of  the  testimony  to  be  so  great 
as  to  deter  any  attack,  and  except,  also,  where  there  is  reason 
to  believe  the  statements  can  be  completely  demolished,  or  the 
witness  successfully  impeached.  If  either  of  these  two  things 
can  be  done,  then,  as  we  have  already  suggested,  the  more 
strongly  the  witness  can  be  made  to  commit  himself  the  better. 

§  634.  Reluctant  witness— How  to  treat. — It  is  not  always 
safe  to  press  a  question  upon  a  witness  who  manifests  a  disin- 
clination to  answer.  Whether  it  is  or  is  not  safe  must  depend 
upon  the  peculiar  circumstances  of  the  case.  If  it  is  apparent 
from  the  conduct  of  the  witness,  or  from  the  general  scope  of 
his  testimony,  that  his  reluctance  proceeds  from  a  desire  to 
give  the  examiner  no  comfort,  then  press  the  question  with 
decision  and  energy.  But  it  should  never  be  assumed  without 
good  reason  that  this  is  the  cause  of  his  reluctance.  If  the  re- 
luctance proceeds  from  a  fear  that  he  will  expose  himself  to 
censure  or  disgrace,  do  not  press  him  if,  while  his  answer  may 
bring  disgrace,  it  will  also  bring  sympathy.  If  it  brings  sym- 
pathy, it  will  produce  evil  not  easily  remedied. 

§  635.  Adverse  witness — How  to  cross-examine. — Never  ex- 
pect an  adverse  witness  to  give  an  entirely  favorable  answer. 
If  he  is  drawn  so  near  a  favorable  answer  as  that  previous 
harm  is  neutralized,  or  positive  good,  even  though  it  be  not 
very  great  in  degree,  is  accomplished,  be  content.  There  are, 
perhaps,  a  few  witnesses  so  entirely  candid  and  fair  that  they 
will  answer  as  fully  and  favorably  for  the  one  side  as  for  the 
other,  but  the  rule  is  decidedly  the  other  way.  Whatever  may 
be  the  reason  for  the  desire  of  witnesses  to  benefit  the  side  that 
calls  them,  the  fact  is  that  this  is  their  desire  in  a  great  ma- 
jority of  cases.  It  is  true,  in  by  far  the  greater  number  of 
cases,  that  witnesses  become  partisans.  On  the  presumption 
that  they  are  partisans  the  cross-examiner  should  act  until 
something  occurs  to  countervail  this  presumption.  One  rea- 
son, perhaps,  why  witnesses,  as  a  general  rule,  become  parti- 
sans is  this:  they  feel  complimented  by  the  confidence  reposed 
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ill  them,  and  resolve  that,  if  possible,  they  will  do  no  harm  to 
the  bestower  of  the  conipliineiit.  We  are  not  now  speaking  of 
cases  where  there  is  a  decided  motive,  as  bias,  interest,  passion, 
kinship,  or  the  like,  but  of  cases  where  there  is  no  real  reason 
why  the  one  side  should  be  favored  rather  than  the  other. 
Small  considerations  move  men  to  befriend  one  party  and  in- 
jure another;  not  always,  nor,  indeed,  often,  inducing  them  to 
tell  a  deliberate  falsehood,  but  very  often  inducing  them  to 
withhold  something  of  the  truth,  evade  parts  of  it,  and  color 
other  parts.  Where  there  is  no  reason  for  partisanship,  except 
the  simple  fact  that  the  adverse  party  has  had  confidence 
enough  in  the  witness  to  submit  his  testimony  to  the  jury  as 
that  of  an  honest  man,  worthy  of  belief,  there  should  not  be  a 
single  question  as  to  motive  or  prejudice,  since  in  every  such 
case  the  answer  will  be,  in  some  shape  or  form,  a  profession  of 
candor  and  impartiality. 

§  636.   Explanations — When  to  cross-examine  for. — It  is  not 

safe,  as  a  general  rule,  to  ask  an  explanation  on  cross-exam- 
ination. Mr.  Harris  says:  "Another  item  I  would  venture 
to  give  is,  not  to  cross-examine  for  explanations."^  It  is  true, 
as  the  remark  of  this  author  suggests,  that  it  is  seldom  safe  to 
ask  an  explanation,  but  this  is  a  general  rule  to  which  there 
are  many  and  notable  exceptions.  There  may  be  cases,  and 
there  are  cases,  where  an  explanation  is  the  very  thing  a  wit- 
ness can  not  give.  Thus,  in  a  })ublished  case,  a  witness  testi- 
fied that  a  man  was  struck  on  the  left  side  of  the  face  while 
stooping  and  looking  westward,  and  yet  he  also  testified  that 
the  train  which  struck  him  came  from  the  east,  and  that  the 
injured  man  was  on  the  south  side  of  the  track.  In  such  a 
case  it  is  manifest  that  an  attempt  at  an  explanation  would  en- 
tangle the  witness  in  a  difficulty  from  which  he  could  not  es- 
cape. Where,  therefore,  the  witness  has  been  brought  to  a 
point  where  no  explanation  is  possible,  and  there  fastened,  it 
is  prudent  to  call  for  an  explanation.  So,  too,  where  a  matter 
is  complicated,  a  demand  for  an  explanation  may  often  reveal 
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the  falsity  of  the  testimony.  Where,  however,  the  matter  is 
one  of  which  a  cunning  witness  can  give  a  plausible  explana- 
tion, then  none  should  be  asked;  but  in  argument  it  should 
be  shown  that  no  satisfactory  explanation  is  possible. 

§  637.  Detection  of  falsehood— Keeping  knowledge  from  wit- 
ness.— It  is  more  important  than  inexperienced  advocates  are 
apt  to  suppose,  not  to  permit  the  witness  to  know  that  the  ex- 
aminer has  succeeded  in  detecting  his  falsehood.  If  he  discov- 
ers anything  in  the  examiner's  face  or  tone,  he  will  at  once  en- 
deavor to  correct,  modify  or  explain;  but  if  he  sees  nothing  to 
excite  suspicion,  he  will  exhaust  his  cunning  in  endeavoring  to 
anticipate  and  prepare  for  what  is  coming.  The  dishonest  wit- 
ness generally  feels  the  insecurity  of  his  position,  and  looks 
for  danger  in  advance.  If  the  ciuestions  "come  not  single 
spies,  but  in  battalions,"  trending  forward  with  rapidity,  lie 
will  not  discover  a  statement  that  will  undo  him,  but  will  look 
in  the  direction  the  questions  point.  If,  however,  he  discovers, 
by  word  or  look,  that  he  has  given  the  counsel  an  advantage, 
then  will  come  explanations,  corrections,  or  withdrawals,  that 
may  deprive  him  of  his  advantage.  There  is  an  exception  to 
this  general  rule,  and  that  is  where  the  witness  is  fastened  so 
that  he  can  not  escape;  then  indignation  at  his  falsehood  is 
natural,  and  seems  natural,  and  the  fiercer,  within  the  bounds 
of  propriety,  he  is  dealt  with,  the  better.  But  it  is  not  often 
that  a  wary  rogue  can  not  explain  or  modify  his  testimony 
when  he  sees  his  position.  Better  leave  his  inconsistencies  or 
contradictions  for  comment  in  argument  than  give  him  an  op- 
portunity to  explain,  where  there  is  a  probability  that  a  plausi- 
ble explanation  can  be  made. 

§  638.  How  to  show  that  testimony  is  false.— In  many  ways 
it  may  be  shown  that  the  testimony  of  a  witness  is  unworthy 
of  belief.  This  is  the  central  point.  It  is  not  so  much  the 
purpose  of  a  cross-examination  to  make  it  appear  that  even  a 
false  witness  is  guilty  of  perjury  as  it  is  to  show  that  he  is  not 
trustworthy.     If  it  can  be  shown  that  his  testimony  is  un- 
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worthy  of  belief,  all  that  is  of  real  value  has  been  accomplished. 
It  is  not  necessary  that  the  cross-examination  should  go  to  the 
extent  of  fastening  willful  perjury  upon  the  witness  in  order  to 
be  successful.  In  truth,  it  is  only  in  very  strong  cases  that  it 
is  prudent  to  so  fasten  the  witness  as  to  require  the  conclusion 
that  a  disregard  of  his  testimony  is  an  imputation  of  perjury. 
Nevertheless  there  are  such  cases.  In  general,  however,  it  is 
better  not  to  push  the  witness  into  such  a  situation,  for  jurors 
are  reluctant  to  impute  perjury  to  any  witness.  It  may  be 
shown  that  the  witness  is  unworthy  of  belief  because  his  testi- 
mony is  intrinsically  improbable.  It  has,  indeed,  been  shown 
that  witnesses  have  stated  things  as  facts  that  were  physically 
impossible,  and  when  this  is  the  result,  of  course  the  inference 
must  be  that  they  are  guilty  of  perjury.  This  was  done  in  the 
case  of  the  witness  who  testified  that  a  designated  amount  in 
silver  coin  was  carried  a  long  distance  by  a  party  to  the  action, 
and  a  calculation  made  by  counsel  showed  that  the  load  was 
greater  than  a  man  could  carry.  It  has  been  done  in  other 
cases. ^  But  it  will  seldom  happen  that  the  facts  testified  to  by 
the  witness  can  be  shown  to  be  physically  impossible.  It 
does,  however,  frequently  happen  that  the  story  of  the  witness 
is  so  improbable  as  to  fall  of  its  own  weight.  Men  have  testi- 
fied to  seeing  objects  when,  because  of  darkness,  or  of  ob- 
stacles, or  by  reason  of  the  position  they  occupied,  it  was  im- 
probable that  they  could  see  them.  So,  too,  the}'  have  testified 
that  injuries  or  wounds  were  inflicted  in  a  manner  so  clearly 
improbable  as  to  make  their  story  unworthy  of  belief. 

§  639.  Cross-examination  as  to  time  and  place. — It  is,  there- 
fore, of  great  importance  to  bring  out  the  details  of  time,  place 
and  position,  since  from  these  may  often  spring  inferential 
facts  which  take  from  the  testimony  every  vestige  of  probabil- 
ity. This  can  not  be  successfully  done  unless  the  counsel  has 
in  his  own  mind  a  clear  and  distinct  conception  of  the  scene 
or  transaction  the  witness  assumes  to  describe.  This  concep- 
tion, if  not  supplied  by  materials  gathered  during  the  work  of 
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preparation,  must  be  secured  during  the  examination-in-chief, 
and  this,  it  is  obvious,  demands  that  the  mind  be  put  to  in- 
tense and  exacting  work.  For  this  reason  the  counsel  who  ex- 
pects to  cross-examine  should  not  take  full  notes.  All  that  he 
can  do  is  to  take  notes  in  the  briefest  possible  form,  for  his 
eyes  must  be  constantly  upon  the  witness.  As  Mr.  Harris 
says:  "A  cross-examination  may  be  almost  regarded  as  a 
mental  duel  between  advocate  and  witness,"^  and  the  advo- 
cate who  takes  his  eyes  from  the  witness  is  as  likely  to  be 
worsted  as  the  swordsman  who  lets  his  eyes  wander  from  those 
of  his  adversary. 

§  640.    Witness  who  does  not  remember — How  to  treat. — 

Where  the  witness  testifies  to  facts  upon  which  he  can  not  be 
contradicted,  and  declares  that  he  can  not  remember  as  to  mat- 
ters upon  which  he  can  be  contradicted,  the  better  course  is  to 
make  as  prominent  as  possible  the  facts  which  he  asserts  he 
does  not  remember.  The  more  he  can  be  made  to  dwell  upon 
those  he  does  profess  to  remember,  and  the  more  positively  he 
can  be  made  to  assert  them,  the  better.  If  from  his  own  tes- 
timony it  can  be  shown  that  he  is  positive  and  bold  where  there 
is  no  fear  of  contradiction,  and  seeks  shelter  under  the  plea  of 
forgetfulness,  a  great  point  of  vantage  will  be  gained.  Lord 
Brougham,  in  securing  from  the  Italian  witnesses  the  often 
repeated  "Non  mi  ricordo,"  did  much  for  .the  cause  of  his  royal 
client.  A  witness  who  is  driven  to  say  again  and  again,  "I 
don't  recollect,"  is  not  far  from  overthrow,  even  though  in 
other  things  he  may  acquit  himself  with  apparent  credit,  and 
even  though  it  may  not  appear  that  he  is  in  no  danger  of 
contradiction  on  the  things  he  professes  to  have  forgotten,  un- 
less, indeed,  the  things  he  professes  not  to  recollect  are  such 
as,  under  the  circumstances,  he  would  not  likely  remember,  or 
unless  they  are  of  such  little  importance  as  not  to  be  likely  to 
have  made  any  impression  on  his  mind.  The  common  refuge 
of  many  false  witnesses  is  a  profession  of  inability  to  remem- 
ber anything  beside  their  prepared  story,  and  when  well  brought 
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out  the  assertion  of  this  inability  can  almost  always  be  made  a 
ground  for  distrusting  the  veracity  of  the  witness,  and  some- 
times unjustly,  for  honest  witnesses  are  suspected,  and  even 
discredited,  because  of  a  frequent  repetition  of  "I  don't  rec- 
ollect." 

§  641.  Cross-examination  as  to  motive. — The  importance  ot 
ascertaining  the  motives  of  a  witness  believed,  with  reason,  to 
be  improperly  or  corruptly  influenced  or  biased  by  them,  is  so 
manifest  that  there  is  little  need  to  do  more  than  suggest  it. 
Jurors  are  not  likely  to  believe  that  a  witness  has  fabricated 
his  story,  or  has  willfully  evaded  the  truth,  or  has  unduly  ex- 
aggerated it,  unless  there  appears  to  them  to  be  some  reason 
for  his  doing  so.^  It  is  well  to  show  interest,  bias  or  prejudice 
at  the  earliest  point  practicable  in  the  cross-examination,  and 
to  make  it  as  prominent  as  possible.^  This  is  plain  enough, 
but  it  is  not  so  easy  to  point  out  the  method  of  doing  it  in 
every  case.  There  are,  to  be  sure,  many  cases,  where  enmity, 
kinship,  intimacy  in  business,  or  social  relations,  a  unity  of 
belief  and  interest,  or  the  like,  are  known,  in  which  the  work 
is  plain  and  free  from  difficulty,  but  there  are  other  cases  where 
the  work  is  perplexing  and  hazardous.  If  a  witness  whose 
motive  is  hidden,  and  not  discoverable  so  as  to  be  contradicted 
by  other  evidence,  is  directly  asked  as  to  its  existence,  he  will, 
with  some  show  of  indignation,  very  likely,  deny  that  any  im- 
proper motive  influences  him,  and  will  profess  that  there  is  no 
reason  why  he  should  do  otherwise  than  speak  the  truth.  In 
some  instances  such  a  witness  can  be  nettled  into  protesting  too 
much,  but  in  most  cases  this  can  not  be  successfully  accom- 
plished. Whether  it  can  or  not  can  only  be  determined  from 
the  manner  of  the  witness  and  the  nature  of  his  testimony. 
In  case  of  doubt  it  is  better  to  resolve  against  making  the  at- 
tempt. Another  course  is  to  approach  the  subject  of  motives 
obliquely  and  indirectly,  and,  by  getting  at  the  associations  of 
the  witness,  his  general  prejudices,  his  habits  of  thought,  and 
the  like,  a  trail  may  be  struck  which  will  lead  to  the  discovery 
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of   the  motive  which   influences  him.     Where  this  course  is 
adopted  it  is,  in  general,  better  to  leave  the  facts  for  comment 
in  argument  rather  than  venture  a  direct  question   on  that 
point.     A  discussion  of  the  things  that  create  bias  or  prejudice 
would,  it  is  obvious,  be  out  of  place  here,  but  it  is  not  irrele- 
vant to  suggest  that  some  men  are  influenced  by  causes  that 
to  more  liberal  men   seem   utterly   inadequate   and  insignifi- 
cant.    It   is   a    mistake   to   suppose    that    only  the    dominant 
passions,   such  as  love,  anger  or  revenge,  move  men  to  give 
false  testimony,   for  far  subtler  influences  are  often  the  causes 
of  untruthful  testimony.     This  is  illustrated  in  cases  of  class 
against  class,  such  as  the  lessor  against  the  lessee,  in  cases  of 
sufferers  from  a  railroad  accident  against  the  corporation,  in 
cases  of  the  men  of  one  school  of  medicine  against  the  other, 
and  the  partisans  of  one  faction  of   a  neighborhood  disagree- 
ment on  a  mere  abstract  question  against  the  partisans  of  the 
other  faction.     It  is  in  cases  where  this  subtle  influence  is  at 
work  that  the  task  of  cross-examining  as  to  motives  needs  to 
be  done  with  great  delicacy  and  care.     In  such  cases  a  direct 
question  would  sometimes  be  fatal  to  the  purpose  of  the  exam- 
iner, since  it  would  seem  to  the  jurors  that  a  motive  founded 
on  a  cause  so  insignificant  would  not  lead  men  to  give  false 
testimony.     There  is,  too,  the  risk  of  running  counter  to  the 
prejudices  of  some  of  the  jurors,  who   may  yield  to  the  same 
infiuences  that  the  witness  does,  and  should  this  occur  the  re- 
sult would  be  that  a  mere  passive  opposition  would  be  stirred 
into  active  hostility  and  stubborn  resistance.     Where  there  is 
danger  of  such  a  result,  better  no  questions,  direct  or  indirect, 
upon  the  subject  of  motives. 

§  642.  Facts  should  be  separated  from  inferences.— Infer- 
ences are  often  stated  as  facts.  Witnesses  themselves  some- 
times mistake  their  own  conclusions,  derived  from  inferences, 
for  the  actual  facts.  Thus,  a  witness  will  swear  that  the  de- 
fendant gave  the  horse  a  dose  of  medicine  and  killed  it;  yet 
this,  in  the  main,  is  a  mere  process  of  inference,  for  all  the 
facts  known  to  the  witness  are  that  the  defendant  administered 
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the  medicine,  and  that  the  horse  died.  All  else  is  mere  mat- 
ter of  inference.  Men  are  prone  to  mingle  inferences  with 
facts.  Mr.  John  Stuart  Mill  points  out  this  tendency  to  blend 
fact  with  inference,  saying,  among  other  things:  "The  diffi- 
culty of  inducing  witnesses  to  restrain  within  any  moderate 
limits  the  intermixture  of  their  inferences  with  the  narrative 
of  their  perceptions  is  well  known  to  experienced  cross-exam- 
iners, and  still  more  is  this  the  case  when  ignorant  persons 
attempt  to  describe  any  natural  phenomenon.  'The  simplest 
narrative,'  says  Dugald  Stewart,  'of  the  most  illiterate  observer 
involves  more  or  less  of  hypothesis;  nay,  in  general,  it  will  be 
found  that  in  proportion  to  his  ignorance  the  greater  is  the 
number  of  conjectural  principles  involved  in  his  statements.'  "i 
It  may  be  that  in  the  majority  of  cases  no  good  can  be  accom- 
plished by  separating  the  facts  from  the  inferences,  for  the 
latter  follow  so  clearly  and  undeniably  from  the  former  that 
they  have  all  the  force  of  actual  facts.  Thus,  if  the  witness 
should  testify  that  he  saw  the  accused  knock  the  prosecutor 
down  with  a  bludgeon,  there  would  be  little  good  accomplished 
by  showing  that  the  only  facts  observed  were  the  blow  and  the 
fall  of  the  prosecutor.  But  there  are  cases  where  it  is  very  im- 
portant to  keep  the  facts  separated  from  the  inferences.  Thus, 
if  the  witness  should  testify  that  a  train  of  cars  ran  off  the  track 
because  the  engineer  was  not  at  his  post,  it  would  be  quite  im- 
portant to  separate  the  facts  from  the  inference.  So,  if  the 
witness  should  testify  that  he  saw  the  accused  with  a  gun  in 
his  hand  lying  in  wait  on  the  roadside  for  the  deceased,  it 
might  be  very  essential  to  detach  the  fact  from  the  inferential 
conclusion.  It  is,  indeed,  evident  that  the  line  between  fact 
and  inference  is  often  very  indistinct,  and  that  in  many  cases 
the  line  between  inference  and  opinion  is  not  much  more  distinct. 
A  witness  who  swears  that  he  saw  a  man  running  states  a  fact, 
but  if  he  adds  that  he  was  running  from  another  he  states  an 
inference;  and  if  he  further  adds  that  he  was  running  at  a 
speed  of  ten  rods  a  minute  he  expresses  an  opinion.     Fact,  in- 

'  Logic,   546;    Jevon's  Elements  of    Whately's  Logic,  Appendix,  45;  Ram 
Logic,     236;     Bowen's     Logic,     430;     on  Facts,  158,  note. 
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fereiice  and  opinion  are  often  so  interfused  as  to  pass  for  mat- 
ters of  pure  fact,  and  a  compound  of  this  character  is  very  apt 
to  deceive  all  except  the  closest  observers.  Witnesses  who  ap- 
pear to  be  swearing  to  matters  of  fact  are  often  in  reality  swear- 
ing to  matters  of  inference  and  opinion. 

§  643.   Interested  and  prejudiced  witnesses — How  to  treat. — 

A  witness  moved  by  interest,  bias,  or  prejudice,  needs  incessant 
watching,  for,  unless  checked,  he  will  aid  the  party  with  whom 
he  is  in  sympathy  or  injure  the  party  against  whom  he  is  biased. 
Where,  therefore,  the  witness  is  strongly  in  sympathy  with  the 
adverse  party,  it  needs  close  attention  to  keep  him  from  foist- 
ing his  inferences  and  opinions  on  the  jury.  These  sometimes 
do  harm,  for  they  go  to  the  jury  as  facts,  and,  mingling  with 
the  other  evidence  in  the  case,  give  it  a  color  that  sometimes 
very  much  augments  its  strength.  A  witness  whose  bias  or 
passions  induce  him  to  put  forth  his  inferences  and  opinions  as 
facts  will  acknowledge  them  to  be  such  with  reluctance;  but  a 
self-deceived  and  honest  witness  will  readily  admit  his  error 
when  it  is  pointed  out  to  him.  In  cross-examining  a  witness 
of  the  latter  class,  who  has  testified  with  fairness  and  candor, 
it  is  just  as  well  to  plainly  exhibit  to  him  his  error,  and  ask 
its  correction.  With  a  witness  of  the  former  class  a  different 
course  must  be  pursued.  He  must  be  made  to  state  each  spe- 
cific fact,  and  not'  be  permitted  to  explain  or  enlarge,  nor  al- 
lowed to  give  answers  not  strictly  responsive  to  the  questions 
propounded  to  him.  AVhen  the  facts  are  thus  brought  out  in 
detail,  then  it  is  sometimes  well  enough  to  put  it  at  him  with 
something  of  sternness  if  he  has  not  stated  opinions  and  in- 
ferences instead  of  facts.  Of  course,  where,  as  in  the  example 
we  have  given,  the  inference  follows  so  closely  and  so  surely 
from  the  fact,  it  would  be  useless  to  attempt  to  exhibit  the  error 
in  blending  fact  and  inference. 

§  644.  Assumption  that  witness  is  mistaken. — Witnesses  are 
often  mistaken,  but  they  are  seldom  guilty  of  perjury.  It  is 
unintended  error  rather  than  deliberate  falsehood  that  makes 
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human  testimony  unreliable.  There  are,  it  is  true,  many  false 
witnesses,  but  there  are  many  more  who.se  deviation  from  the 
truth  is  attributable  to  mistake  rather  than  to  intentional  wrong. 
In  by  far  the  greater  number  of  cases  it  is  safe  to  assume  that 
a  witness  who  does  not  correctly  state  the  facts  is  himself 
deceived,  and  is  not  influenced  by  corrupt  motives.  If,  there- 
fore, there  is  nothing  known  of  the  character  of  a  witness  that 
subjects  him  to  suspicion,  and  nothing  in  his  demeanor  or  the 
substance  of  his  testimony  that  justly  excites  a  belief  that  he 
is  testifying  falsely,  the  better  course  is  to  assume  that  he  is 
mistaken,  and  cross-examine  on  that  assumption. 

§  645.  Sources  of  error. — A  witness  called  to  testify  as  to 
matters  of  fact  is  presumed  to  speak  onl}'  of  what  he  has  per- 
ceived and  remembers.  Two  things  are,  therefore,  essential  to 
invest  the  witness  with  a  knowledge  of  facts — a  correct  percep- 
tion and  an  accurate  memory.  A  third  thing  is  essential  to 
give  validity  to  his  testimony,  and  that  is  an  accurate  com- 
jnunieation  of  what  he  has  seen  and  remembers.  There  are, 
tlierefore,  three  principal  sources  of  error:  in  the  perception, 
in  the  memory,  and  in  the  narration. 

§  646.   Error  in  perception — Cross-examination  to  discover. 

— In  ascertaining  whether  the  error  is  in  the  perception  it  is 
necessary  to  know  the  ability  of  the  witness  to  observe  what  he 
testifies  he  saw  or  heard,  and  his  opportunities  of  perceiving 
what  he  asserts  he  did  perceive.  Even  in  what  men  think 
they  actually  see  or  hear  there  is  blended  much  of  inference. 
Whether  Berkely  is  right  to  the  full  extent  to  wliichhe  presses 
his  doctrines  or  not,  there  can  be  no  doubt  that  he  is  right  in 
asserting  that  matters  often  asserted  to  be  known  to  us  through 
the  medium  of  the  physical  senses  are  only  known  to  us  by  in- 
ference.^ A  man's  experience,  his  hopes,  desires  and  fears 
mingle  in  almost  every  perception  that  enters  his  mind.  Men 
of  different  minds  see  things  with  very  different  eyes.  Very 
few  transactions,  indeed,  are  seen  in  all  their  parts  by  witnesses 

'Modern   Philosophy,  Bowen,  142,  144;  Illusions,  James  Sully,  21. 
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to  be  precisely  alike.  If  a  man  desires  a  thing  to  occur  in  a 
given  way  there  is  at  work  an  influence  which  will  go  far  to- 
ward making  it  seem  to  him  as  he  desires  it  should  be.  Men 
who  expect  things  to  happen  are  deceived  by  things  very 
slightly  resembling  the  things  they  expect. ^  Few,  indeed,  are 
the  perceptions  which  enter  the  human  mind  entirely  uncolored 
by  the  motives  and  the  experience  of  the  individual  mind  that 
receives  them.  It  is,  therefore,  not  surprising  that  men  so 
often  err  in  respect  to  what  they  think  they  have  seen  and 
heard.  These  hints  ( for  we  have  kept  on  the  outermost  bound- 
aries of  a  great  field)  will  serve  to  prove  that  even  honest 
men's  assertions  as  to  what  they  saw  or  heard  are  not  always 
to  be  accepted  without  investigation.  It  is,  therefore,  expedient 
to  so  examine  as  to  discover  the  mental  condition  of  the  witness 
at  the  time  of  the  occurrence  of  which  he  speaks,  whether  he 
was  at  the  place  for  a  specific  purpose,  what  he  expected  or 
what  he  desired,  how  he  was  engaged,  what  his  attention  was 
fixed  upon,  and  for  what  reason  it  was  so  fixed.  Tliese,  and 
like  matters,  may  enable  the  cross-examiner  to  bring  before  the 
jury  considerations  that  will  enable  him  to  explain  away  much 
of  the  testimony  of  a  witness,  and  sometimes  to  virtually  de- 
stroy the  entire  testimony.  It  is  hardly  necessary  to  say  that 
an  investigation  into  the  time,  place  and  situation  of  the  wit- 
ness is  of  importance,  since  from  these  things  it  is  to  be  deter- 
mined whether  or  not  he  had  an  opportunity  to  accurately 
perceive  what  he  asserts  he  did  perceive.  If  it  is  resplved  to 
make  an  actual  cross-examination  for  the  purpose  of  ascertain- 
ing whether  the  witness  did  have  an  opportunity  to  acquire 
the  knowledge  he  professes  to  assert,  then,  as  a  general  rule, 
the  examination  should  be  very  close  and  searching,  probing 
into  details,  and  often  dissecting  them  into  minute  parts.  It 
is  manifest  that  the  object  must  not  be  disclosed  to  the  witness, 
since  very  few  persons,  if,  indeed,  any,  are  willing  to  acknowl- 
edge that  they  had  no  opportunity  to  observe  what  they  affirm 
they  did  observe.  For  this  reason,  it  is  better  to  keep  from 
'  Carpenter's  Mental  Physiology,  283;  Illusions,  James  Sully,  30. 
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the  main  point  for  a  time,  and   to  occasiunally  break  from  the 
line  by  turning  to  otlier  topics. 

§  647.  Error  in  memory — Cross-examination  to  discover. — 
Human  memory  is  treacherous.  Few  things  remain  in  it 
witliout  receiving  color  from  existing  impressions  or  experi- 
ences, and  from  other  remembered  things.  No  man's  memory 
is  an  empty  receptacle;  it  contains  many  things,  and  all  things 
tliat  enter  it  take  color,  and,  indeed,  often  take  form,  from  the 
things  already  there.  What  memory  receives  it  appropriates; 
but,  generally,  the  appropriation  merges  and  mingles  the  new- 
things  with  the  old.  A  French  thinker  says:  "Men  have 
seen  a  very  simple  fact;  gradually,  when  it  is  distant,  in  think- 
ing of  it,  they  interpret  it,  amplify  it,  provide  it  with  details, 
and  these  imaginary  details  become  incorporated  with  the  de- 
tails, and  seem  themselves  to  be  recollections."  What  has 
long  remained  in  memory  seldom  fails  to  become  a  piece  of 
patchwork,  for,  as  Mr.  Sully  says:  "When  the  images  of 
memory  become  dim,  our  present  imagination  helps  to  restore 
them,  putting  a  new  patch  into  the  old  garment.  If  there  is 
only  some  relic  of  a  part  even  preserved,  a  bare  suggestion  of 
the  way  in  which  it  may  have  happened  will  often  suffice  to 
produce  the  conviction  that  it  actually  did  happen  in  this  way . ' '  ^ 
The  partition  between  memory  and  imagination  is  most  often 
a  very  frail  one,  and  in  the  minds  of  even  the  most  honest  men 
is  easily  broken  down.  There  are  very  many  recorded  in- 
stances where  men  have  asserted  that  they  remembered  events 
that  it  was  impossible  for  them  to  have  witnessed. ^  Where 
the  witness  is  believed  to  be  an  honest  one,  and  to  have  unin- 
tentionally suffered  matters  of  past  knowledge  or  of  experience 
to  become  blended  with  tlie  matter  of  which  he  testifies,  the 
object  of  the  cross-examiner  should  be  to  effect  a  separation. 
This  can  not,  as  a  general  rule,  be  effected  by  directly  calling 
the  attention  of  the  witness  to  the  confusion  of  these  matters, 
but  by  a  gradual  series  of  questions,  leading  him  to  state  facts 

'  Illnsions,  2()7.  tions  of  Sir  John  Roinilly,  16  Beavan, 

» Ram  on  Facts,  68.     See   observa-     185,  and  in  23  Beavan,  70. 
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from  which  it  may  be  inferred  that  the  confusion  of  past  or 
imagined  things  with  that  which  he  professes  to  have  seen  or 
heard  has  led  him  into  error.  Sometimes  a  candid  witness, 
free  from  bias  or  prejudice,  can  be  induced  to  acknowledge  his 
mistake,  or  to  confess  that  he  can  not  separate  one  thing  from 
another.  A  striking  illustration  of  this  is  afforded  by  the  case 
of  the  witnesses  in  a  trial  in  Scotland,  who  were  unable  to 
separate  what  they  had  read  in  a  newspaper  from  what  they 
had  heard  from  the  parties.^  It  is  seldom,  however,  that  more 
can  be  done  than  bring  the  causes  of  error  into  view,  so  as  to 
make  them  a  subject  for  effective  comment  in  the  argument  to 
the  jury.  In  other  cases  important  facts  are  forgotten.  These 
forgotten  facts  may  often  be  recovered  by  arousing  a  train  of 
thought  that  calls  up  the  things  associated  in  it.  A  forgotten 
transaction  has  been  recalled  by  the  sight  of  a  letter,  a  receipt 
or  a  deed.  In  cross-examining  such  a  witness  the  principal 
object  is  to  recall  to  his  mind  some  event,  occurrence  or  thing 
that  will  bring  in  its  train  the  forgotten  fact.  If  this  can  not 
be  accomplished,  then  it  is  expedient  to  strip  the  remembered 
facts  of  all  support  from  associated  things,  and  cause  them  to 
stand  out  as  detached,  dislocated  facts,  without  connection  or 
relation  with  supporting  facts.  .  This  course  will,  at  least,  sup- 
ply fair  reason  for  insisting  before  the  jury  that  the  witness 
either  does  not  remember  what  he  testifies,  or,  if  he  does,  that 
there  are  other  things  he  must  necessarily  have  forgotten.  In 
cases  where  oral  conversations  are  testified  to,  this  course  is 
especially  expedient,  for  it  is  not  often  that  a  witness  can  give 
the  beginning  and  ending  of  a  conversation.  Most  witnesses 
give  parts  only  of  a  conversation,  and  a  skillful  cross-examiner 
may  often  secure  such  answers  as  show  words  forgotten,  or 
words  neither  clearly  heard  nor  accurately  repeated. 

§  648.  Error  as  to  identity. — Mistakes  in  identifying  per- 
sons and  things  are  of  (•ommon  occurrence.  These  mistakes 
have  cost  human  lives,  and  have  been  the  cause  of  much  suf- 
fering, for  even  in  cases  involving  the  highest  interest  men  and 

'  Ram  on  Facts,  61 ;  Cockburn's  Memoirs  of  His  Time,  335. 
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women  have  been  deceived,  and  liavc  deceived  others,  as  to  the 
identity  of  persons.  The  books  contain  many  cases  of  mistakes 
of  this  character,  made  by  witnesses  of  adequate  capacity,  hon- 
est purpose  and  undoubted  veracity.^  Courts  have  been  vexed 
and  neighborhoods  divided  into  bitter  factions  upon  questions 
as  to  the  identity  of  a  liog,  a  cow  or  a  horse.  On  few  questions 
will  men  swear  with  more  positiveness  than  on  questions  of 
identity,  and  yet  no  subject  is  more  fruitful  of  error.  A  cross- 
examiner  can  not  discharge  his  duty  properly  in  such  cases 
unless  he  has  some  knowledge  of  the  sources  of  error.  One 
source  of  error  in  such  cases  is  that  a  man  who  is  informed 
that  he  is  to  be  called  as  a  witness,  expects  to  see  what  the 
party  who  compliments  him  by  calling  him  claims  he  will  see. 
There  is,  therefore,  the  expectant  attention  of  which  Dr.  Car- 
penter speaks,  and  a  thing  or  person  resembling  the  person  or 
tiling  the  witness  expects  to  see  is  quickly  assumed  to  be  that 
person  or  tiling.  Every  one  must  have  observed  in  his  own 
experience  that  if  he  is  expecting  to  see  a  person  at  a  given 
time  and  place  it  is  very  easy  to  be  mistaken.  There  is,  in  all 
such  cases,  an  existing  image  in  the  mind,  and  with  this  image 
the  person  or  thing  to  be  identified  is  compared,  and  the  pre- 
conceived desire  that  they  shall  be  alike  really  makes  them 
seem  so.^  There  are  cases,  of  course,  where  the  peculiar  marks 
are  such  as  to  make  the  identification  easy  and  certain,  and  in 
such  cases  there  should  be  no  cross-examination  at  all,  or,  if 
there  must  be  one,  it  should  not  give  prominence  to  these 
marks.  Where,  however,  there  are  no  marks  of  a  peculiar 
character,  and  there  is  reason  to  believe  the  witness  is  mis- 
taken, a  rigid  actual  cross-examination  is  expedient.  But 
such  an  examination  must  not  lead  to  a  repetition  of  tlie  general 
identification,  for  that  would  be  a  gross  blunder.  It  should 
get  at  the  preconceived  belief  of  the  witness,  and  draw  from 
him,  one  at  a  time,  his  reasons  for  his  present  belief;  but,  in 
doing  this,  the  questions  must  move  quickly  from  one  part  of 
the  subject  to  another,  thus  breaking  the  continuity  of  thought, 

'  Ram  on  Facts,  87,  400.  this  subject  will  be  found  in  Mr.  Sul- 

'  A   very   instructive   discussion   of     ly's  work  on  Illusions,  267,  268. 


772  THE    WORK    IN    COURT.  §  649 

and  not  allowing  the  witness  time  to  frame  an  hypothesis 
which  shall  support,  or  seem  to  support,  his  belief.  In  no 
event  must  any  fact  be  called  out  that  will  give  support  to  the 
belief,  nor  must  there  be  any  question  calling  upon  the  witness 
to  declare  the  degree  of  positiveness  with  which  he  speaks. 
This  is  the  better  general  rule,  but  it  is  by  no  means  without 
exception,  and  one  of  the  notable  exceptions  is  where  it  clearly 
appears  that  the  cross-examination  has  shaken  the  confidence 
of  the  witness  in  his  belief. 

§  649.  Hypothesis — Cross-examiner  should  form. — No  actual 
cross-examination,  whether  for  the  purpose  of  detecting  false- 
hood, exposing  mistake,  or  separating  fact  from  inference, 
can  certainly  be  successful  unless  the  examiner  has  settled  in 
his  own  mind  the  hypothesis  upon  which  he  will  proceed. 
During  the  direct  examination  this  hypothesis  should  be  con- 
structed (if  it  has  not  been  done  before),  and  should  be  taken 
as  the  standard  by  which  to  judge  the  accuracy  of  the  witness's 
testimony,  and  test  the  truth  of  his  statements.  To  illustrate: 
Suppose  the  witness  to  testify  that  the  defendant  struck  the 
plaintiff  while  he  was  stooping  over  and  had  his  face  from  the 
defendant,  and  suppose  that  marks  were  found  on  the  forehead 
of  the  plaintiff.  In  such  a  case  (a  very  plain  one,  and  chosen 
because  it  is  plain)  the  cross-examiner  would  adopt  as  his  hy- 
pothesis this:  the  marks  of  the  blow  show  that  it  was  dealt 
by  some  one  in  front  of  the  plaintiff,  and  not  by  some  one 
from  behind,  and  his  cross-examination,  if  he  proceeded  prop- 
erly, would  be  directed  to  the  development  of  this  hypothesis, 
and,  for  this  purpose,  the  posture  of  the  parties,  and  the  places 
they  respectively  occupied,  would  be  brought  out  with  the  ut- 
most distinctness.  But,  it  may  be  said  by  way  of  caution,  the 
witness  should  not  be  asked  for  an  explanation.  That  should 
be  left  to  be  shown  in  argument  to  be  im'possible.  To  take  an- 
other supposed  case  for  illustration:  The  witness  testifies  that 
the  plaintiff,  driving  a  wagon,  stopped,  looked  and  listened 
before  reaching  a  railroad  crossing,  and  yet  was  run  over  by 
an  approaching  train.     In  such  a  case,  supposing  the  witness 
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to  be  honest,  the  hypothesis  should  be:  Although  the  plaintiff 
did  stop,  look  and  listen,  he  took  the  risk  of  crossing  in  front 
of  the  train.  If  this  hypothesis  be  adopted,  and  the  witness  is 
honest  and  not  "mistaken,  then  the  cross-examiner  will  en- 
deavor to  bring  out  evidence  supporting  it,  as,  that  the  plaint- 
iff made  haste  to  cross  the  track,  and,  whipping  up  his  horses, 
drove  on  at  great  speed.  Again,  suppose  a  witness  who  is  dis- 
posed to  be  fair,  but  is  somewhat  biased  in  favor  of  the  plaint- 
iff, to  swear  that  he  saw  the  ])laintiff  and  the  defendant  walk- 
ing together,  that  they  were  both  very  angry,  that  the  defend- 
ant was  shaking  his  fist  at  the  plaintiff,  that  after  they  had 
gone  some  distance  he  heard  a  blow,  and  knew  "the  defendant 
had  begun  on  the  plaintiff."  Now,  assuming  that  tlie  witness 
meant  to  tell  the  truth,  that  he  was  not  mistaken  as  to  what 
he  actually  saw,  but,  in  fact,  was  mistaken  as  to  who  began 
the  affray,  the  hypothesis  will  be  that  what  he  says"  as  to  the 
beginning  of  the  affray  is  mere  matter  of  inference,  and  the 
object  of  the  cross-examination  will  be  to  support  this  hypothe- 
sis by  ascertaining  that  he  was  so  engaged  that  he  did  not 
actually  observe  what  passed  at  that  instant,  or  was  in  such  a 
position  that  he  could  not  have  seen  what  he  states  as  to  the 
beginning  of  the  affray.  Once  more,  suppose  a  witness,  whose 
integrity  is  undoubted,  to  give  an  account  of  some  occurrence, 
and  to  omit  an  important  fact.  In  such  a  case  the  hypothesis 
would  be  that  the  omission  is  attributable  to  a  lapse  of  mem- 
ory, and  the  object  of  the  cross-examination  would  be  to  arouse 
the  memory  to  exertion,  and  enable  it  to  recall  the  omitted 
fact.  For  this  purpose,  questions  likely  to  arouse  the  memory 
by  presenting  facts  closely  associated  with  the  omitted  one 
would  be  asked,  and  so  strongly  enforced  that  the  whole  train 
must  pass  in  memory.  These  illustrations  will  serve  to  show 
the  value  of  a  definite  and  settled  hypothesis  in  every  instance 
where  there  is  an  actual  cross-examination.  It  is,  no  doubt, 
true  that  every  effective  and  well-conducted  cross-examination 
does  proceed  on  some  hypothesis,  but  in  many  instances  there 
is  no  consciousness  of  having  framed  any  hypothesis,  for  the 
process  is  a  sort  of  instinctive  one,  arising  from  experience. 
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The  young  advocate,  however,  who  has  had  no  experience, 
seldom  constructs  hypotheses,  and  it  is  for  want  of  them  that 
so  many  cross-examinations  are  unsuccessful. 

§  650.  Danger  in  asking  too  many  questions. — "The  object 
of  a  cross-examination,"  says  Sergeant  Ballantine,  "is  not  to 
produce  startling  effects,  but  to  elicit  facts  which  will  support 
the  theory  intended  to  be  put  forward."^  In  a  great  measure 
this  is  true,  but  some  qualification  is  needed.  The  fact  that 
the  witness  is  called  by  the  adverse  party,  who,  presumably, 
at  least,  knows  in  advance  what  his  testimony  will  be,  added 
to  the  further  fact  that  witnesses,  even  without  a  direct  motive, 
usually  become  partisans  of  the  side  that  calls  them,  forbids 
the  presumption  that  favorable  answers  may  be  elicited.  This, 
however,  is  a  rebuttable  presumption,  and  will  yield  to  coun- 
tervailing facts.  In  general,  the  great  purpose  of  a  cross-ex- 
amination is  to  break  down  the  evidence-in-chief  by  showing 
error  or  falsehood,  or  by  showing  evil  motives,  or  by  toning  it 
down  to  the  least  degree  of  harmful  influence.  The  learned 
barrister  from  whom  we  have  quoted  is  clearly  right  in  assert- 
ing that  the  purpose  is  not  "to  produce  startling  effects."  It 
certainly  is  no  place  for  display,  but  is  a  place  for  real,  serious 
business,  both  difficult  and  dangerous.  It  is,  as  the  sergeant 
intimates,  bad  policy  to  ask  many  questions,  unless  there  is 
some  valid  reason  for  asking  them.  There  is  no  diversity  of 
opinion  on  this  subject,  for  it  is  quite  well  agreed  that,  in  gen- 
eral, the  fewer  questions  the  better.^  Where  the  truth  is 
spoken  by  the  witness,  many  questions,  instead  of  obscuring 
it,  generally  bring  it  out  in  stronger  proportions  and  into  a 
clearer  light.  Truth  is  incorrigible.  Falsehood  is,  to  borrow 
something  of  thought  and  expression  from  Edmund  Burke, 
seldom  consistent.  Even  in  the  case  of  an  untruthful  witness 
it  is,  however,  unsafe  to  dwell  on  a  point  where  the  witness  is 
at  fault,  since  that  course  will  afford   him  an  opportunity  to 

'  Sergeant  Ballantine's  Experiences,  on  Advocacy  (8th  ed.),  152;  2  Best  on 
106.  Evidence  (Morgan's  ed.),  G59. 

'  Ihid,  106 ;  Ram  on  Facts,  147  ;  Hints 
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shuffle  out  of  his  uncomfortable  predicament.  Lord  Abinger's 
axiom,  which  Mr.  Taylor  says  he  was  fond  of  repeating  to  his 
juniors,  was,  "Never  drive  out  two  tacks  by  trying  to  drive  in 
a  nail."  An  evil  arising  from  many  questions  is  that  of  en- 
abling the  witness  to  supply  omissions  which  he  may  have 
made  in  his  examination-in-chief.  Omissions  are  sometimes 
left  by  a  cunning  examiner-in-chief  for  the  very  purpose  of 
having  them  supplied  by  the  cross-examination,  since  they 
there  appear  with  much  greater  force.  So,  too,  as  has  been 
suggested  in  another  form,  a  multitude  of  questions  is  quite 
likely  to  give  the  witness  an  opportunity  to  strongly  impress 
the  jury  by  repeating  material  statements.  Once  more,  another 
evil  arising  from  many  questions  is  that  of  drawing  out  new 
matter,  and  so  permitting  it  to  be  emphasized  and  paraded  on 
the  re-examination.  It  may,  therefore,  be  taken  as  the  better 
practice,  as  a  general  rule,  to  ask  few  questions  in  these  cases: 
Where  there  is  danger  of  supplying  an  omission,  where  there 
is  danger  of  the  witness  shuffling  out  of  an  inconsistency,  and 
where  there  is  danger  of  strengthening  the  statements  by  repe- 
tition. The  rule,  however,  w^e  say,  at  the  expense  of  repeating 
what  has  been  expressed  in  various  forms,  is  a  mere  general 
one,  and  will  always  yield  to  the  peculiar  circumstances  of  the 
particular  instance. 

§  651.  Expert  witnesses — Classes  of. — Expert  witnesses  may 
be  divided  into  two  classes,  the  professional  and  non-profes- 
sional. A  farmer  called  to  testify  as  to  the  proper  method  of 
curing  hay  may  be  fairly  considered  as  a  type  of  the  non-pro- 
fessional class,  and  a  physician  called  to  testify  as  to  the  men- 
tal condition  of  a  party  may  be  justly  taken  as  a  type  of  the 
ordinary  professional  class.  The  professional  may  be  roughly 
subdivided  into  two  subordinate  classes,  the  extreme  and  the 
moderate.  A  physician  who  does  not  proclaim  himself  a  spe- 
cialist in  mental  diseases  may  be  taken  as  a  type  of  the  mod- 
erate class,  while  a  physician  who  does  proclaim  himself  an 
expert  in  such  diseases  may  be  taken  as  a  type  of  the  extreme 
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class.     A  more  radical  type  of  the  latter  class,  however,  is  a 
professional  microscopist,  or  a  specialist  in  handwriting. 

§  652.    Cross-examination  of  professional  experts. — It  is  safe, 
as  a  general  rule,  to  assume  that  a  professional  expert  witness 
is  a  partisan,  willing  and  eager  to  serve  the  party  who  requests 
his  services.     Indeed,  all  experts,  whether  professional  or  non- 
professional, are  very  apt  to  zealously  espouse  the  cause  of  the 
party  by  whom  they  are  called.     There  are,  to  be  sure,  excep- 
tions to  the  general  rule,  but  they  are  not  numerous  enough  to 
do  more  than  prove  the  rule.    The  wise  cross-examiner  will  as- 
sume that  all  the  experts  called  by  his  adversary  are  prepared 
to  do  him  all  the  harm  they  can,  and  that  they  will  avail  them- 
selves of  every  opportunity  that  is  offered  them  to  give  his 
client's  cause  a  thrust  or  a  blow.     A  professional  expert  wit- 
ness has  been  defined  to  be  "a  man  who   is  paid  a  retainer  to 
make  a  sworn  argument."^     Bitter  as  this  definition  is,  it  is 
not  entirely  inaccurate.     Expert  witnesses   usually   do,    with 
swiftness  and  avidity,  seize  every  opportunity  offered  them  to 
put  forth  an  argument  in  the  form  of  an  opinion,  and  such  an 
argument  is  the  more  hurtful  because  of  the  guise  it  wears. 
As  an  argument  and  nothing  more  it  would  do  little  mischief, 
but  as  an  apparent  opinion  it  may  do  much.     The  statement 
of  the  danger  to  be  apprehended  suggests  the  course  to  be  pur- 
sued.    Do  not  give  the  witness  an  opportunity  to  formulate  an 
argument  and  put  it  forth  in  the  form  of  an  opinion.     It  is  not 
by  the  artifices  that  sometimes  confuse  and  deceive  ordinary 
witnesses  that  the  testimony   of   professional   experts  can  be 
broken  down,  for  they  are  almost  always  shrewd  and  cunning 
men,  sometimes,  indeed,  learned  and  skillful  ones,  and  they 
come  prepared  for  a  contest  with  the  advocate  upon  cross-ex- 
amination.    A  bungler  will,  in  most  cases,  give  the  testimony 
of  a  professional  expert  ten  times  the  weight  it  would  have  if 
the  witness  were  dismissed  without  a  single  question.     Better 
no  cross-examination  than  one  that  intensifies  the  impression 
created  by  the  testimony  drawn  out  on  the  direct  examination; 

^27  Am.  Law  Reg.,  iii. 
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and  if  the  cross-examiner  has  not  given  the  subject  upon  which 
the  witness  is  called  to  testify  close  and  determined  study,  he 
can  not  hope  to  accomplish  good,  but  may  be  quite  sure  of  do- 
ing serious  mischief.  Nothing  is  more  mischievous  than  a 
cross-examinatiun  of  an  adroit  expei-t  witness  by  'du  examiner 
ignorant  of  the  subject  to  whicli  the  testimony  is  addressed.  A 
successful  method  of  cross-examining  professional,  experts  is  to 
quietly  and  gradually  lead  them  to  an  extreme  position  which 
can  neither  be  fortified  nor  defended.  If  this  course  is  resolved 
upon,  the  progress  must  be  slow  and  the  purpose  carefully  con- 
cealed. It  is  often  expedient  to  now  and  then  wander  from  the 
direct  path,  and  create  a  belief  that  the  road  the  witness  is  to  be 
taken  over  is  a  very  different  one  from  that  which  the  examiner 
has  resolved  he  shall  travel.  The  examiner  must  not,  how- 
ever, for  an  instant,  lose  his  temper,  nor  suffer  his  attention  to 
be  drawn  from  the  line  he  means  to  take.  When  the  position 
is  reached,  then,  if  the  witness  attempts  to  retreat  or  explain, 
it  is  well  enough  that  the  examiner's  manner  should  become 
severe  and  determined,  and  the  witness  sternly  kept  to  the 
questions  asked  him.  An  expert,  when  he  finds  himself  in  an 
uncomfortable  position,  will  resort  to  all  sorts  of  artifices  and 
shifts  to  turn  the  line  of  the  examination,  but  turned  it  must 
not  be.  A  keen  e3^e  kept  upon  the  witness  will  often  enable 
the  examiner  to  detect  his  purpose  and  to  check  it.  The  same 
faculty  which  enables  the  swordsman  to  detect  and  guard 
against  a  feint  of  his  adversary  very  often  enables  the  advocate 
to  discover  and  prevent  the  artifices  of  a  witness.  Some  wit- 
nesses who  come  upon  the  stand  as  experts  are  mere  shams 
and  pretenders.  When  the  advocate  is  satisfied  that  he  has  to 
deal  with  a  witness  of  that  kind,  his  true  course  is  to  make 
known  to  the  witness  that  he  knows  his  real  character,  and  to 
boldly  assume  that  he  is  a  mere  pretender.  Of  course,  the  ad- 
vocate can  not  make  this  assumption  in  direct  words,  but  he 
can  quite  as  effectually  make  it  by  his  manner  and  the  form  of 
his  questions.  When  a  pretender  is  made  to  understand  that 
the  advocate  knows  his  true  character  the  work  is  easy,  for  the 
advocate   has   the  witness   entirely  at  his   mercy.     The  expert 


778  THE    WORK    IN    COURT.  §  653 

may  be  cross-examined  as  to  his  qualifications,  the  basis  for 
his  opinion,  as  to  whether  the  authorities  do  not  lay  down  a 
different  doctrine,  and  the  like,^  and  he  may  also  be  asked  his 
opinion  upon  a  hypothetical  question  based  on  facts  within  the 
evidence  and  embodying  the  cross-examiner's  theory  of  the  case.^ 
A  professional  witness  frequently  takes  malicious  pleasure  in 
repeating  opinions  which  he  thinks  especially  unfavorable  to 
the  adverse  party.  The  cardinal  rule  is  not  to  give  him  an  op- 
portunity to  repeat  the  opinion,  unless  it  is  one  that  can  be 
effectually  overthrown  or  shown  to  lead  to  absurd  results.  If 
he  repeats  it  when  not  asked  for,  the  court  should  be  called 
upon  to  rebuke  him.  In  some  cases,  however,  it  is  the  better 
policy  to  give  the  witness  full  rein,  and  encourage  him  to  be- 
tray his  partisanship,  for  jurors  are  not  slow  to  look  with  sus- 
picion upon  a  witness  who  volunteers  opinions  and  gives  irre- 
sponsive answers.  The  clearer  it  can  be  made  to  appear  that 
the  answers  are  not  responsive,  or  that  they  are  volunteered, 
the  sooner  it  will  be  that  the  jurors  will  condemn  the  witness. 

§  653.  Duty  of  opposing  counsel. —  The  cross-examination 
demands  of  opposing  counsel  constant  vigilance.  There  are 
important  reasons  for  this.  Favorable  testimony,  well  worth 
the  noting,  may  be  elicited;  facts  and  circumstances  confirm- 
atory of  matters  developed  by  the  examination-in-chief  may  be 
drawn  out;  matters  requiring  explanation  on  the  re-examina- 
tion may  be  stated;  obscurities  needing  clearing  up  may  be 
created,  and  new  matter  may  be  brought  out  which,  although 
within  the  subject  of  the  examination,  may  need  further  develop- 
ment. Points  upon  which  it  is  necessary  to  re-examine  the 
witness  to  restore  his  own  confidence,  and  to  reinstate  him  in 
tliat  of  the  jury,  may  require  to  be  noted.     Vigilance  is  re- 

'  Humes  v.  Deoatur  Land,  etc.,  Co.  Mut.    Life    Ins.    Co.  v.  Ellis,  89  |I11. 

(Ala.),  13  So.  R.  368;  Clark  v.  State,  516. 

12  Ohio,  483,  S.  C.  40  Am.  Dec.  481 ;        ^  Davis  v.  State,  35  Ind.  496 ;  Barney 

Pinney  v.  Cahill,  48  Mich.  584;  Foster  v.  Fuller,  15  N.  Y.  Supp.  694,  affirmed 

V.  Dickerson,  64  Vt.  233,  S.  C.  24  Atl.  in  133  N.  Y.  605;  Louisville,  etc.,  R. 

R.  253;  Chicago,  etc.,  Co.  v.  Stewart,  R.  Co.  v.  Falvey,  104  Ind.  409,  421. 

47  Kan.  704,  S.  C.  28  Pac.  Rep.  1017;  See,  also,  Rogers'  Exp.  Test.  50;  Dil- 

Hess  V.  Lowrey,  122  Ind.  225;  Conn.  lebar  v,.  Home  Ins.  Co.,  87  N.  Y.  79. 
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quired  to  keep  out  iuipropvr  questions,  and  secure  fair  treat- 
ment for  the  witness.  The  witness  ought  to  feel  that  an  ob- 
servant eye  and  an  attentive  mind  are  near  by  to  give  him  the 
protection  the  hiw  awards.  Tlie  cross-examination  must  Ije 
kept  to  the  subject-matter  of  the  original  examination,  since  to 
allow  the  cross-examiner  to  introduce  new  matter  may  give 
him  the  advantage  of  employing  leading  questions.  Cunning 
practitioners  are  C{uick  to  avail  themselves  of  the  carelessness 
or  ignorance  of  their  adversaries,  and  while  making  tlie  wit- 
ness their  own,  lead  him  without  restraint  to  what  they  desire 
to  obtain. 

§  654.  Leading  questions. — Leading  questions,  within  lim- 
its, and  subject  to  well-known  exceptions,  are  allowed  on  cross- 
examination,'  but  when  a  witness  is  taken  into  a  new  subject 
he  is  no  longer  under  cross-examination,  but  becomes  the  wit- 
ness of  the  party  who  introduces  the  new  subject.  As  to  that 
subject,  opposing  counsel  should  stoutly  combat  the  right  to 
ask  leading  questions. 

§  655.  Unfair  assumptions. — It  is  a  common  practice  for 
some  not  over  scrupulous  advocates  to  ask  unfair  questions. 
Even  so  great,  and  usually  so  fair,  an  advocate  as  Erskine  was 
admonished  to  give  the  witness  fair  play.  Fair  play  every 
witness  is  entitled  to,  and  fair  play  the  counsel  who  calls  him 
should  see  that  he  gets.  It  is  no  unusual  thing  to  assume  that 
the  witness  has  made  a  statement  that  he  did  not  make,  and 
on  this  false  assumption  harass  and  confuse  him.  A  witness, 
be  it  always  remembered,  is  not  generally  self-possessed  under 
the  fire  of  a  hot  cross-examination,  and  may  be  bewildered  by 
such  an  assumption  made,  as  most  often  it  is,  with  a  dogmatic 
and  determined  air.  Such  assumptions  counsel  have  no  right 
to  make.^  More  unfair  and  more  perplexing  to  the  witness,  as 
well  as  more  difficult  for  the  advocate  to  detect,  are  those  in- 
sidious questions  in  which  the  assumption  is  covertly  made. 

'  1  Starkie's  Ev.,  132,  133 ;  Harrison  v.  Rowan,  3  AVash.  (U.  S.)  580 ;  Hardy's 
case,  24  How.  State  Tr.  755;  Parkin  v.  Moon,  7  Carr.  &  P.  408. 
»3  Chitty's(Ten.Pr.,900;  1  Starkie's  Ev.  (10  Am.  e.l.),  197. 


780  THE    WORK    IN    COURT,  §  656 

It  is  no  uncommon  thing  for  cross-examiners  to  bewilder  wit- 
nesses by  questions  which  covertly  assume  a  fact  that  dare  not 
be  openly  assumed.  Many  a  disputant  with  far  better  oppor- 
tunities for  deliberation  and  reflection  has  been  hopelessly  en- 
tangled by  these  unfair  questions.  The  authors  of  the  Port 
Royal  Logic  give  this  example:  "In  the  same  way,  if,  know- 
ing the  probity  of  a  judge,  any  one  should  ask  me  if  he  sold 
justice  still,  I  could  not  reply  by  simply  saying  'no,'  since  the 
'no'  would  signify  that  he  did  not  sell  it  now,  but  would  leave 
it  to  be  inferred,  at  the  same  time,  that  I  allowed  that  he  had 
formerly  sold  it."^  To  this  class  belong  such  questions  as: 
When  did  you  cease  to  be  the  enemy  of  the  plaintiff?  When 
did  you  sell  your  interest  in  this  claim?  When  did  you  retire 
from  the  conspiracy?     When  did  you  convert  the  horse? 

§  656.  Questions  calling  for  criminating  answer. — A  witness 
can  not  be  compelled  to  criminate  himself,  and  questions  call- 
ing for  an  answer  that  would  tend  to  criminate  him  should  not 
be  asked. 2  But  the  right  to  refuse  to  answer  such  questions  is 
merely  a  personal  privilege  which  the  witness  may  waive. ^ 
And  where  the  prosecution  to  which  the  witness  might  other- 
wise be  exposed  by  his  answer  is  barred  by  the  statute  of  limi- 
tations, or  the  offense  has  been  pardoned,  the  reason  for  the 
privilege  thus  having  ceased,  the  privilege  also  ceases,  and  the 

»  Port  Royal  Logic,  144.     See,  also,  33  N.  E.  R.  656;    People  r.  Arnold,  40 

as  to  excluding  evidence  because  un-  Mich.  710;  Brown  v.  State  (Tex.),  20  S. 

proved  fact  is  assumed  in  the  ques-  W.R.  924;  Williams  w.  Dickenson,  28 

tion.     Bostic  v.  State,  94  Ala.  45,  S.  C.  Fla.90,  S.C.9So.  R.  847;  Statev.Went- 

10  So.  R.  602;     People  v.  Lange,  90  worth,  65  Me.  234,  S.  C.  20  Am.  Rep. 

Mich.  454,  S.  C.  51  N.  W.  R.  534.  688;  Fries  v.  Brugler,  7  Halst.  (N.  J.) 

M    Greenl.   Ev.,    §   451;    People  v.  79,  S.  C.  21   Am.  Dec.  52,  and  note. 

Mather,  4  Wend.  229,  S.  C.  21  Am.  As  to  conclusiveness  of  answer  against 

Dec.   122,  and  note,   153;    Cliffton  v.  party   asking   for  it,   see  Goddard  v. 

Granger  (Iowa),  53  N.  W.  Rep.  316;  Parr,  24  L.J.  R.  Ch.  783;  United  States 

Stevens  v.  State,  50  Kan.  712,  S.  C.  32  v.  Dickinson,  2  McLean,  325 ;   Shields 

Pac.  R.  350;  Com.  r.Trider,  143  Mass.  v.  Cunningham,  1  Blackf.  86;  Whart. 

180;  State  u.  Crittenden,  38  La.  Ann.  Ev.,§547.  Defendant  may  waive  right 

448.     See,  also,  as  to  exposure  to  pen-  by    becoming    witness    for    himself, 

altiesand  forfeitures,  Rapalje'sLaw  of  Keyes  v.  State,  122  Ind.  527;  Com.  v. 

Witnesses,  §  259.  Nichols,  114  Mass.  28b.  S.  C-  19  Am. 

Com.  V.  Gould,  158  Mass.  499,  S.  C.  R.  346,  and  note. 
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witness  may  be  compelled  to  answer.*  So,  the  mere  fact  that 
the  answer  might  disgrace  the  witness  or  expose  him  to  in- 
famy will  not  of  itself  justify  him  in  refusing  to  give  it,'^  but 
the  court,  in  the  exercise  of  a  sound  discretion,  may  prevent 
unfair  questions  on  irrelevant  matters  which  appear  to  be 
asked  simply  for  the  purpose  of '  disparaging  and  disgracing 
the  witness.^ 

§  657.  Compound  questions. — An  unfair  method  of  exam- 
ination sometimes  takes  the  form  of  a  question  which  in  ap- 
pearance is  one  question  only,  demanding  simply  a  categorical 
answer,  whereas,  in  reality,  several  cjuestions  are  combined. 
This  is  an  old  fallacy,  and  ought  to  be  so  well  known  as  to  be 
readily  exposed,  but  it  does,  nevertheless,  yet  do  no  little  mis- 
chief. Many  a  witness  has  been  sorely  puzzled  by  being  re- 
quired to  answer  "yes"  or  "no"  to  a  question  which  in  form 
is  single,  but  in  fact  is  double.  Thus,  a  witness  is  asked: 
"You  hurt  yourself  by  jumping  off  a  train  running  forty  miles 
an  hour?"     Or  he  is  asked:     "You  paid  the  money  to  the 

*  Calhoun  v.  Thompson,  56  Ala.  166,  dicated.     Counselman   v.    Hitchcock, 

S.  C.  28  Am.  R.  754  ;  State  v.  Quarles,  142  U.  S.547.    See,  also,  Emery's  Case, 

13  Ark.  307;  Weldon  v.  Buroh,  12  111.  107  Mass.  172;  Kendrick  v.  Com.,  78 

374;  Lothrop  I'.  Roberts,  IG  Col.  250,  Va.  490. 

S.  C.  27  Pac.  R.  698;  United  States  v.  ==  People  v.  Sharp,  107  N.  Y.  427,  S. 

Smith,  4  Day  (Conn.),  121;  Parkhurst  C.  1  Am.  St.  Rep.  851;  State  v.  Chee 

V.   Lowton,    1    Meriv.   390.     But  see,  Gong,    17   Oregon,  635;    Chapman  v. 

State  V.  Edwards,  2  Nott.  &  McC.  13,  Loomis,  36  Conn.  459,  City  v.  Hardy, 

S.  C.  10  Am.  Dec.  557;   McFadden  v.  98  Ind.  577;  Spencer  v.  Robbins,  106 

Reynolds  (Pa.),  10  Cent.  R.  387.    So  Ind.    580;     United    States    v.    Wood 

where  prosecution  for  the  offense  dis-  (Dak.),  33  N.  W.  Rep.  59;  People  r. 

closed  is  absolutely  prohibited  by  stat-  INIanning,  48Cal.335.     Compare  Mad- 

ute.    7«>-f  Buskett,  IO6M0.6O2,  S.C.  14  den  r.  Koester,  52  Iowa,  692;  Brown 

L.R.A.407,  and  note  ;BedgoodD. State,  v.  People,  8  Hun  (N.  Y.),562;  Shat- 

115  Ind.  275;  La  Fontaine  v.  Southern,  tuck  v.  Myers,  13  Ind.  46. 

etc.,  Ass'n,  83  N.  Car.  132;  Kneeland  ^  Great  Western  Tp.  Co.  v.  Loomis, 

V.  State,  62  Ga.  395.    Some  of  these  32  N.  Y.  127;  Lohman  v.  People,  1  N. 

authorities  apply  the  same  rule  where  Y.  380,  385;  Spenceley  v.  De  Willott, 

the  statute  simply  prohibits   the  use  7  East,  108;  Ilersom  r.  Henderson,  23 

of  such  testimony  upon  a  prosecution  N.  H.  498;  Blunt  r.  State,  9 Tex.  App. 

against  the  witness,  but  the  Supreme  234;  United  States  r.  White,  5  Cranch 

Court  of  the  United  States  refused  to  C.  C.  73;    South  Bend  v.  Hardie,  98 

follow  them  further  than  as  above  in-  Ind.  577. 
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plaintiff's  agent?"  Or,  again,  he  is  asked:  "You  were  the 
plaintiff's  partner  in  this  venture?"  If  the  one  to  whom  are 
addressed  questions  so  plainly  double  as  these  were  cool  and 
collected,  doubtless  he  would  not  be  misled;  but  few  witnesses 
can  be  cool  and  collected  while  under  cross-examination,  and 
they  are  often  betra3^ed  into  error.  A  witness  who  has  an  ad- 
vocate demanding  of  him,  "answer  yes,  or  no,  sir,"  is  not  in 
a  condition  to  clearly  perceive  the  unfairness  of  the  question 
asked  him.  Nor  are  the  questions  ordinarily  asked  of  wit- 
nesses so  plainly  double  as  these  we  have  given  by  way  of 
illustration,  for  many  are  so  adroitly  constructed  as  to  deceive 
deep  thinkers.^  The  remedy  for  this  evil  is  that  proposed  by 
Aristotle:  "Several  questions,"  he  says,  "should  be  at  once 
decomposed  into  their  several  parts.  Only  a  single  question 
admits  of  a  single  answer." 

§  658.   Extent  of  cross-examination — Latitude  allowed. — In 

cross-examinations  much  more  latitude  is  given  than  on  an 
examination-in-chief,  but  a  witness  may  not  be  cross-examined 
as  to  collateral  and  irrelevant  matters  merely  for  the  purpose 
of  afterward  contradicting  or  impeaching  him.^  Nor  can  a 
cross-examination,  ordinarily,  be  taken  advantage  of  by  a  party 
to  prove  an  affirmative  before  he  has  opened  his  case.^  If  he 
wishes  to  do  so  he  should  make  the  witness  his  own  and  give 
the  opposite  party  a  right  to  cross-examine  as  to  the  new  mat- 
ter.*    He  has  no  right  to  go  into  matters  not  in  any  way  con- 

*  Uberweg's  Logic,  267 ;   Theory  of  cases,  see  notes  to  People  v.  Tice,  15 

Thought,  295;  McCosh's  Logic,  184.  L.  R.  A.  669,  and  People  v.  Mulhngs, 

2  Greenl.  Ev.,  §  449 ;  Furst  v.  Second  17  Am.  St.  R.  223. 

Avenue  R.  R.  Co.,  72  N.  Y.  542.     See  »  Mackinley  v.  McGregor,  3  Whart. 

note  to  Blue  v.  Kibby,  15  Am.  Dec.  (Pa.)  369,  S.  C.  31  Am.  Dec.  522;  Rig- 

96, 99 ;  1  Starkie's  Ev.,  134.     See,  also,  don  v.  Conley,  141  111.  565,  S.  C.  30  N. 

Rose  u.  First  Nat.   Bank,  91   Mo.  399,  E.  R.  1060;  AVelcome  v.  Mitchell,  81 

S.  C.  60  Am.  R.  258, and  note;  People  Wis.  566,  S.  C.  51  N.W.  R.  1080;  Bul- 

V.  French,  85  Cal.  371,  S.  C.  30  Pac.  R.  liss  v.  Chicago,  etc.,  Ry.  Co.,  76  Iowa, 

567;    Evans  v.    De  Lay,  81  Cal.  103,  680;  Sterling  v.   Bock,  37  Minn.  29; 

Hitchcock  V.  Moore,  70  Mich.  112,  S.  Hughesw.  Westmoreland  Coal  Co.,  104 

C.  14  Am.  St.  R.  474,  and  note;  State  Pa.  St.  207,  213. 

V.  White,  27  Am.  Rep.  137,  and  note;  *  Bassham  v.  State,  38  Texas,  622; 

Turnpike  Road  Co.  v.  Loomis,  88  Am.  Tourtelotte  v.  Brown,  1  Colo.  App.  408, 

Dec.  311,  and  note.    As  to  cross-exam-  S.  C.  29  Pac.  Rep.  130 ;  People  v.  Oyer 

ination  of  the  defendant  in  criniinal  and  Terminer,  83  N.Y.  436.     See,  also. 
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nected  with  or  related  to  the  subject-matter  of  the  examination- 
in-chief. ^  Tliis  is  known  as  the  American  rule  and  has  been 
adopted  in  most  of  the  States,  although  there  is  considerable 
conflict  among  the  decided  cases  in  its  application.  The  better 
rule,  however,  is  that  cross-examination  as  to  new  matter  may 
be  allowed  when  it  is  part  of  the  res  gestse,"^  and  that  it  should 
not  be  restricted  to  the  specific  matter  of  the  examination-in- 
chief,  but  may  extend  to  the  general  subject  thereof.^  This 
does  not  conflict  with  the  rule  already  stated,  but  some  courts 
go  still  further  and  permit  a  cross-examination  as  to  the  entire 
case.  Great  latitude  is  generally  permitted  in  testing  the  accu- 
racy and  animus  of  the  witness,^  and  the  entire  matter  is  largely 
within  the  discretion  of  the  trial  court. ^ 


Harrison  v.  Rowan,  3  Wash.  C.  C.  580 ; 
Wetherbee  r.  Dunn,  32  Cal.  106;  Fer- 
guson V.  Rutherford,  7  Nev.  385,  390. 
Compare  Moody  v.  Rowell,  17  Pick. 
(Mass.)  490,  S.  C.  28  Am.  Dec.  317; 
Beal  V.  Nichols,  2  Gray  (Mass.),  262. 

'  Mitchell  V.  Welch,  17  Pa.  St.  339, 
S.  C.  55  Am.  Dec.  557;  Philadelphia, 
etc.,  R.  R.  Co.  V.  Stimpson,  14  Peters 
(U.  S.),  448,  461 ;  Wills  r.  Russell,  100 
U.  S.  621 ;  Adams  v.  State,  28  Fla.  511, 
S.  C.  10  So.  R.  106;  Tischlerr.  Apple, 
30  Fla.  123,  S.  C.  11  So.  Rep.  273; 
Chandler  v.  Beal,  132  Ind.  596,  S.  C. 
32  N.  E.  Rep.  597;  Hansen  v.  Miller, 
145  111.  538,  S.  C.  32  N.  E.  Rep.  548; 
Butler  V.  Chicago,  etc.,  R.  R.  Co. 
(Iowa),  54  N.  W.  Rep.  208;  In  re 
Westerfield's  estate,  96  Cal.  113,  S.  C. 
30  Pac.  R.  1104  ;  Bell  v.  Prewitt,  62  111. 
261  (an  extreme  case)  ;  Atchison  v. 
Rose,  43 Kan. 605;  Wolf?).Wolf  (Pa.), 
28  Atl.  R.  164;  McCormick  v.  Gleim 
(Mont.),  34  Pac.  R.  1016. 

'  Bank  v.  Fordyce,  9  Pa.  St.  275,  S. 
C.  49  Am.  Dec.  561. 

»  Boyle  V.  State,  105  Ind.  469,  S.  C. 
5  N.  E.  R.  203;  Pickard  v.  Bryant,  92 
Mich.  430,  S.  C.  52  N.  W.  R.  788 ;  Bar- 
ker V.  Blount,  63  Ga.  423 ;  Lamprey  r. 
Munch,  21  Minn.  379 ;  Marion  v.  State, 


20  Neb.  233,  S.  C.  29  N.  W.  Rep.  911 ; 
Home  Benefit  Ass'n  v.  Sargent,  142  U. 
S.  691,  S.  C.  12  Sup.  Ct.  R.  332;  Buck- 
ley V.  Buckley,  12  Nev.  423;  Kibler  v. 
Mcllwain,  16  So.  Car.  550 ;  Weadock  v. 
Kennedy,  80  Wis.  449,  S.  C.  50  N.  W. 
R.  393;  Fames  v.  Kaiser,  142  U.  S. 
488,  S.  C.  12  Sup.  Ct.  R.  302;  Wash- 
burn V.  Chicago,  etc.,  Ry.  Co.,  81  Wis. 
251,  S.  C.  54  N.  W.  Rep.  504;  Yost  v. 
Minneapolis,  etc.,  Works,  41  111.  App. 
556;  Richmond  &  D.  R.  R.  Co.v.  His- 
song(Ala.),  13  So.  R.  209;  Herrick  v. 
Swomley,  56  Md.  439 ;  Gilmer  v.  Hig- 
ley,  110  U.  S.  47. 

*  Blake  v.  Powell,  26  Kan.  320; 
Schuster  u.  Stout,  30  Kan.  529;  Jacob- 
son  V.  Metzger,  35  Mich.  103;  Kellogg 
V.  Nelson,  5  AVis.  125;  Phoenix  Ins. 
Co.  V.  Copeland,86  Ala.  551;  Sigafoos 
V.  Minneapolis,  etc.,  Ry.  Co.,  39  Minn. 
8;  Holdridge  v.  Lee  (S.  Dak.),  52  N. 
W.  Rep.  265;  People  v.  Thomson,  92 
Cal.  506,  S.  C.  28  Pac.  R.  589;  Inter- 
national &  G.  N.  R.  R.  Co.  V.  Dyer, 
76  Texas,  156 ;  Lefler  v.  Field,  50  Barb. 
(N.  Y.)  407. 

MVachstetter  v.  State,  99  Ind.  290; 
Miller  v.  Smith,  112  Mass.  470,476; 
Harris  v.  Central  R.  R.  Co.,  78  Ga.  o2o, 
S.  C.  3  S.  E.  R.  355 ;  Glenn  r.  Gleason, 
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§  659.  Objections — When  to  be  made. — No  objection  should 
be  made  during  cross-examination,  unless  it  is  upon  an  im- 
portant question,  and  the  counsel  making  it  is  very  confident 
that  he  can  maintain  it.  Unless  they  are  clearly  tenable,  and 
plainly  required,  objections  create  the  impression  that  the  ad- 
vocate perceives  that  his  witness  is  in  distress  and  needs  assist- 
ance, and  that  he  is  endeavoring  to  convey  it  through  the 
medium  of  the  objections.  It  is  in  most  cases  regarded  as  a 
confession  of  weakness,  since  jurors  are  disposed  to  look  upon 
such  interruptions  as  intended  to  give  the  witness  time  to  rally, 
or  as  meant  to  convey  to  him  suggestions  to  assist  him  out  of  his 
difficulties.  Many  unscrupulous  men  do  use  the  right  to  make 
objections  for  a  dishonest  purpose,  but  they  seldom  reap  any 
benefit;  on  the  contrary,  it  recoils  upon  them  in  the  vast  ma- 
jority of  cases  with  fatal  effect.  The  rule  requiring  the  exam- 
iner, when  objection  is  made  to  a  question,  to  state  what  he 
expects  to  prove  by  the  answer  does  not  apply  to  a  cross-ex- 
amination.^ 

61  la.  28,  32;  Storm  v.  United  States,  Spies  v.  People,  123  U.  S.  131,  S.  C.  8 

94  U.  S.  76;  State  v.  Rollins,  77  Me.  Sup.  Ct.  R.  22. 

380;  Neil  v.  Tliorn,  88  N.  Y.  270,  275.  •  Harness  v.  State,  57  Ind.  1 ;  Hy- 

Whether  an  accused  can  be  cross-ex-  land  v.  Milner,  99  Ind.  308;  Martin  ■;;. 

amined  merely  concerning  matters  as  Elden,  32  Ohio  St.  282,  289;  Burt  v. 

to  which  he  testified  in  chief  or  as  to  State,  23  Ohio  St.  394.     Compare  City 

any  matter  in  issue  is  a  question  of  Bank  v.  Kent,  57  Ga.  283. 
local  law,  and  not  a  federal  question. 
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§6fi0.  Object  of  re-examination.  §666.  Treatment    of    favorable    new 

661.  Clearing  away  obscurities.  matter  developed   on  cross- 

662.  Restoring  confidence.  examination. 

663.  Asking  for  explanations.  667.  Explaining  discrepancies. 

664.  Sustaining  corrupt  or  impeach-  668.  Eliciting  new  matter. 

able  witness.  669.  Recalling  witnesses  for  ro-e£- 

665.  Bringing   out    entire    transac-  amination. 

tion.  670.  Objections — Use  and  abuse  ol. 

§  660.  Object  of  re-examination. — It  is  said  tliat  the  object 
of  a  re-examination  is  to  afford  the  witness  an  opportunity  to 
make  explanations  rendered  necessary  by  his  cross-examina- 
tion, but  this  is  a  narrower  view  than  the  principles  of  advo- 
cacy warrant.  It  is  well  settled  that  explanations  of  relevant 
matter  may  be  thus  elicited/  but  this  is  not  all  that  may  be 
done.  More  can  be  accomplished  by  a  skillful  re-examination. 
Obscurities  can  be  cleared  away,^  and  facts  be  brought  into 
stronger  light  by  questions  that  recall  the  mind  of  the  witness 
to  the  facts  to  which  he  testified  in  his  direct  examination,  and 
of  which  his  knov/ledge  is  clear  and  distinct.  This  may  be 
done  in  a  suggestive  method,  yet  without  violating  the  rule 
forbidding  leading  questions,  for  the  witness  may  have  his  at- 
tention directed  to  one  fact  which  is  clear  in  his  mind,  and 
gradually  led  from  that  fact  to  those  on  which  he  appears  to 
have  been  confused. 

§  661.   Clearing  away  obscurities. — Care  must  be  taken  to 

•Com.  V.  Wilson,  1  Gray  (Mass.),  v.  Traders'  Nat.  Bank,  82  Tex..  368,  S. 

337;    Campbell  v.  State,  23  Ala.  44;  C.  17S.  W.  R.  779;  McMurrinr.  Rigby 

Westbrook  v.  Aultman,   etc.,   Co.,   3  (la.),  53  N.  ^N .  R.  1079. 
Ind.  App.  83,  S.  C.  28  N.  E.  R.  1011;        « Gilbert  v.  Sage,  5  Lans.  287;  State 

Loy  ('.Petty,  3  Ind.  App.  241,  S.  C.  29  v.  McGabey  (N.  Dak.),  55  N.  W.  R. 

N.  E.  R.  788;  United  States  v.  Barrels  753;   People  v.  Mills,  94  Mich.  630,  S. 

of  High  Wines,  8  Blatchf .  475 ;  Smith  C.  54  N.  \\ .  R.  488. 
50                                               (785) 
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begin  upon  matters  regarding  which  the  mind  of  the  witness 
is  not  confused,  and  on  these  he  should  be  detained  long 
enough  for  the  faculties  of  association  and  reflection  to  do  their 
work.  It  is  almost  always  dangerous  to  go  at  once  to  the  point 
where  the  confusion  exists.  First  settle  one  or  two  distinct 
ideas  in  the  mind  of  the  witness,  clear  all  mists  away  from 
these,  and  he  will  grow  stronger  and  clearer  as  he  goes  on.  If 
the  opposite  course  is  pursued  the  chances  are  that  the  confus- 
ion will  be  deepened.  If  once  the  witness  can  be  made  to  feel 
that  he  is  on  solid  ground  he  will  regain  confidence,  and  not 
only  explain  what  needs  explanation,  but  he  will  also  make 
clearer  and  stronger  many  parts  of  his  previous  testimony. 
Not  only  must  facts  be  selected  of  which  the  knowledge  of  the 
witness  is  clear  and  distinct,  but  they  must  be  so  arranged  as 
to  lead  him  out  of  his  confusion.  If  the  facts  are  judiciously 
selected  and  skillfully  arranged,  they  will  be  to  the  bewildered 
witness  as  guide-posts  are  to  the  traveler  who  has  lost  his  way. 
The  arrangement  which  will  most  likely  accomplish  this  pur- 
pose is  that  which  corresponds  with  the  order  of  time  in  which 
the  events  occurred.  Make  sure  that  the  witness  gets  a  clear 
view  of  the  first  fact,  and  is  impressed  with  the  knowledge 
that  it  is  the  first  in  order  of  time,  and  then  deliberately  pro- 
ceed with  the  facts  which  follow  in  due  order.  It  may  some- 
times be  necessary  to  particularly  direct  the  attention  of  the 
witness  to  the  time,  the  place,  and  the  actors  in  the  event  or 
transaction  to  which  his  testimony  refers.  The  time,  how- 
ever, should  be  fixed  by  events  or  things  rather  than  by  dates. 
It  is  not  discreet,  as  a  general  rule,  to  ask  for  the  day  of  the 
week,  month  or  year;  it  is  better  to  ask  for  events,  occurrences 
or  things,  for  if  these  can  be  called  into  the  mind  of  the  wit- 
ness his  confusion  will  clear  away.  It  is  seldom  safe  to  ask 
for  dateSj  since,  as  we  have  said,  they  are  not  easily  remem- 
bered, and  to  ask  an  already  confused  witness  for  what  he  can. 
not  distinctly  remember  will  be  almost  sure  to  make  "confuS' 
ion  worse  confounded." 

§  662.    Resting  confidence. — "The  business  of  a  re-exam- 
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ination/'  says  Mr.  Cox,  "is  the  restoration  of  your  witness  to 
the  confidence  of  himself  and  of  the  jury."  This,  indeed,  is 
an  important  part  of  the  business  of  a  re-examination,  but  it 
is  not  the  whole  of  the  business.  A  cross-examination  some- 
times so  confuses  an  honest  witness  that  his  powers  of  memory 
and  reflection  seem  almost  paralyzed,  and  when  this  occurs 
the  first  thing  to  be  done  is  to  clear  away  the  confusion  and 
restore  the  power  of  these  faculties.  In  this  work  perfect  com- 
posure must  be  maintained  by  the  examiner,  and  he  must  pro- 
ceed with  calmness  and  deliberation.  Here  tliere  is  no  hope 
for  an  angry  man.  The  first  questions  asked  must  be  such  as 
it  is  certain  the  witness  can  readily  and  clearly  answer.  The 
questions  must  be  on  matters  which  are  simple,  and  their  form 
must  be  so  clear  that  the  witness  can  comprehend  them 
without  any  mental  exertion.  Mr.  Cox  gives  this  excel- 
lent advice  on  this  phase  of  the  subject:  "Soothe  his  irrita- 
tion by  your  words  and  aspect.  When  he  is  restored  to  him- 
self, take  him  quietly  through  his  story.  Bring  out,  as  far  as 
you  can,  the  strong  points  of  his  testimony  which  have  not 
been  shaken  on  the  cross-examination." 

§  663.  Asking  for  explanations. — Tn  many  cases  it  will  re- 
quire close  observation  and  clear  judgment  to  determine 
whether  it  is  safe  to  ask  an  explanation  on  points  on  which  the 
testimony  of  the  witness  has  been  impaired.  If  there  is  great 
doubt  whether  a  satisfactory  explanation  can  be  given,  none 
should  be  asked.  A  failure  to  explain  will  intensify  the  in- 
jury done  by  the  cross-examination.  If  in  some  doubt  whether 
the  witness  can  give  a  reasonable  explanation,  but  with  reason 
to  hope  that  he  can,  it  is  expedient  to  gradually  approach  the 
the  subject,  and  by  proper  questions  set  it  in  the  plainest  way 
before  the  witness.  If  his  answers  indicate  that  his  mind  is 
at  work  intelligently,  and  that  his  confidence  has  been  re- 
gained, then  it  will  be  safe,  as  a  general  rule,  to  seek  the  ex- 
planation as  directly  as  practicable.  But,  in  every  case  where 
there  is  doubt,  great  or  little,  it  is  best  to  approach  the  subject 
cautiously,  and  not  to  get  so  entangled  that  you  can  not  safely 
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retreat  by  going  to  some  other  topic.  While  in  reality  retreat- 
ing, avoid  the  appearance  of  doing  so. 

§664.    Sustaining  corrupt  or  impeachable  witness.  —  If 

the  witness  is  a  corrupt  one,  and  conclusively  so  shown  on 
cross-examination,  it  is  neither  wise  nor  proper  to  attempt  to 
rescue  him.  This  is  not  to  be  understood  as  implying  that  a 
bad  man  is  necessarily  a  corrupt  witness.  A  man  of  bad  repu- 
tation may  tell  the  truth,  and,  as  a  general  rule,  will  tell  it, 
unless  there  is  some  motive  for  lying.  If  it  is  apprehended 
that  the  reputation  of  the  witness  may  be  attacked,  then  the 
re-examination  should  secure  as  many  circumstances  tending 
to  give  probability  to  his  testimony  as  possible.  Little  things 
creeping  out  without  apparent  design  do  very  much  to  fortify 
the  testimony  of  such  a  witness.  If  the  cross-examination 
discloses  a  purpose  to  impeach  by  contradiction,  and  that  the 
attack  will  be  formidable,  then  the  re-examination  should,  as 
much  as  possible,  draw  off  attention  from  the  points  upon 
which  it  is  supposed  the  contradiction  will  be  strongest.  It  is 
a  mistake  to  magnify  the  points  where  contradiction  is  antici- 
pated, except  in  cases  where  the  attack  will  be  weak,  or  the 
support  of  the  witness  very  strong.  If  it  can  be  made  to  ap- 
pear that  the  contradiction  is  on  a  point  of  little  importance, 
it  will  not  be  difficult  to  convince  the  jury  in  argument  that 
contradictions  on  such  points  go  a  very  little  way  towards 
proving  a  witness  guilty  of  perjury.  If  the  defense  of  a  wit- 
ness attacked  can  be  made  very  strong,  then  magnify  the  point 
on  which  it  is  supposed  he  will  be  contradicted,  since,  if  the 
witness  makes  a  successful  defense,  his  testimony  will  have 
greater  force,  because  the  jury  naturally  rejoice  at  the  vindica- 
tion of  a  witness  unfairly  or  unjustly  assailed. 

§  665.  Bringing  out  entire  transaction. — If  part  of  a  matter 
is  brought  out  on  cross-examination,  the  whole  matter  may  be 
gone  over  on  the  re-direct-examination, ^  but  this  rule  does  not 

•  Somerville,  etc.,  Co.  v.  Doughty,  22  Ohio,16 ;  Dole  ?;.Wooldredge,142  Mass. 
N.  J.  L.  495 ;  Roberts  v.  Roberts,  85  161,  S.  C.  7  N.  E.  R.  832 ;  Com.  v.  Arm- 
N.  Car.  9;    McCracken  v.  West,  17    strong,  158  Mass.  78,  S.  C.  32  N.  E.  R. 
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extend  to  independent  or  collateral  matters,  or  statements  in  a 
conversation,  not  connected  with  or  relating  to  the  particular 
subject  or  statement  brought  out  on  the  cross-examination,^ 
An  artifice  of  many  cross-examiners  is  to  examine  up  to  a  cer- 
tain point  in  a  transaction  or  conversation  and  then  turn  off 
abruptly  to  some  other  phase  of  the  testimony,  thus  weakening 
the  effect  of  the  evidence  by  creating  the  impression  that  what 
was  called  out  is  all  there  is  of  the  testimony  on  the  particular 
subject.  In  such  cases  the  course  is  clear.  Bring  out  on  re- 
examination the  parts  omitted  on  the  cross  -  examination. 
When  the  artifice  is  detected  and  successfully  exposed  its 
author  will  have  good  cause  to  repent  of  its  employment;  but 
the  difficulty  is  in  detecting  and  exposing  it,  for  the  process  is 
often  conducted  with  such  adroitness  that  it  can  only  be  de- 
tected by  the  keenest  observer.  A  dull  or  careless  one  will  sel- 
dom notice  it.  The  advocate  adroit  enough  to  make  the  arti- 
fice successful  will  not  fail  to  make  effective  use  of  it  in  argu- 
ment. 

§  666.  Treatment  of  favorable  new  matter  developed  on 
cross-examination. — Favorable  facts  in  the  shape  of  new  mat- 
ter are  very  often  developed  on  cross-examination,  and  the  advo- 
cate who  fails  to  make  good  use  of  them  on  the  re-examination 
has  either  slept  on  his  post  or  is  not  well  fitted  for  his  duty. 
In  some  cases  the  facts  are  so  fully  brought  out  on  the  cross- 
examination  as  to  be  plain  enough  without  assistance  from  the 
counsel  conducting  the  re-examination,  and  when  this  is  so  it 
is  the  better  policy  to  leave  them  untouched  until  the  time 
comes  for  making  them  available  in  the  argument  to  the  jury. 
In  other  cases  it  may  be  unsafe  to  follow  the  cross-examiner 
into  this  new  matter,  since  he  may  have  left  it  unfinished  for 
the  very  purpose  of  enticing  the  re-examiner  into  an  uncom- 

1032;  Pullman  Palace  Car  Co.  v.  Har-  The  Queen's  Cases,  2  Brod.  &  B.  284; 

kins,  55  Fed.  R.  932;  State  r.  Witham,  State   r.  Gregory,   33   La.   Ann.  737; 

72  Me.  531 ;  State  v.  Ezell,  41  Tex.  35 ;  Hansen  v.  Miller,  145  111.  538,  S.  C.  32 

Clift  V.  Moses,  112  N.  Y.  426.  N.  R.  R.  548;    Beers  v.  Payment,  95 

'People  V.   Beach,   87  N.   Y.   508;  Mich.  261,  S.  C.  54  N.  W.  R.  886. 
Walsh  V.  Porterfield,  87  Pa.  St.  376; 
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fortable  situation.  Here,  as  well  as  everywhere,  he  is  the  wise 
man  who  lets  well  enough  alone.  It  may  be  observed,  lest 
there  be  misconception,  that  a  new  subject  can  not  legitimately 
be  brought  out  on  cross-examination  except  where  it  concerns 
motives,  or  in  some  way  is  proper  for  the  purposes  of  impeach- 
ment, but  new  matter  growing  out  of  the  subject  of  the  exam- 
ination-in-chief may  often  be  brought  out  on  the  cross-exam- 
ination. 

§  667.  Explaining  discrepancies. — Mistakes  and  discrepan- 
cies may  be  corrected  and  explained,^  but,  as  a  general  rule,  it 
is  not  good  policy  to  re-examine  for  the  purpose  of  explaining 
unimportant  discrepancies,  since  they  seldom  do  harm.  There 
is  sometimes  real  harm  done  by  a  re-examination  on  such  mat- 
ters, for  a  witness  is  frequently  bewildered  by  a  discovery  that 
there  is  some  discrepancy  which  friendly  counsel  deem  so  im- 
portant as  to  demand  an  explanation,  and,  as  his  confusion 
increases,  he  goes  from  bad  to  worse.  So,  too,  a  re-examina- 
tion on  such  points  magnifies  their  importance,  and  gives  them 
far  greater  weight  than  they  would  otherwise  possess. 

§668.  Eliciting  new  matter. — A  mishap  that  not  infre- 
quently befalls  an  inexperienced  or  careless  re-examiner  is  that 
of  eliciting  new  matter  on  re-examination,  and  thus  affording 
the  opposing  counsel  an  opportunity  of  re-cross-examining. 
This  is  almost  always  injurious,  and  sometimes  fatal.  It  can 
not  be  done  as  a  matter  of  right, ^  but  may  be  allowed  by  the 
court  in  the  exercise  of  its  discretion.^     When  this  is  done, 

'Erickson  v.  Milwaukee,  etc.,  Ry.  C.  31  Pac.R.  988;  State  i^.  Denis,  19  La. 

Co.,  93  Mich.  414,  S.  C.  53  N.  W.  Rep.  Ann.  119;  Richardson  v.  Wilkins,  19 

393 ;  Gilbert  v.  Sage,  5  Lans.  287 ;  Loy  Barb.  (N.  Y.)  510. 
V.  Petty,  3  Ind.  App.  241,  S.  C.  29  N.        »  Hemmens  v.  Bentley,  32  Mich.  89; 

E.  Rep.  788;  Walkers.  Walker,  14 Ga.  Osborne  v.  O'Reilly,  34  N.  J.  Eq.  60; 

242;    People  v.  Wessel,  98  Cal.  352,  S.  Beal  v.  Nichols,  2  Gray,  262;  Graham 

C.  33  Pac.  R.  216 ;  Stoudt  v.  Shepherd,  v.  McReynolds,  90  Tenn.  673 ;  City  of 

73  Mich.  578,  S.  C.  41  N.  W.  R.  696.  Springfield  v.  Dalby,  139  111.  34,  S.  C. 

'  Schaser  v.  State,  36  Wis.  429;  Beal  29  N.  E.  R.  860;  Wallace  v.  State,  28 

».  Nichols,  2  Gray  (Mass.),  262;  Jack-  Ark.  531;    People  v.   McNamara,  94 

son  V.  Evans,  73  N.  Car.  128;  Robin-  Cal.  509,  S.  C.  29  Pac.  R.  953. 
eon  V.  Peru,  etc.,  Co.,  1  Okla.  140,  S. 
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however,  the  opposite  party  is  usually  entitled  to  cross-examine 
as  to  such  new  matter.^  A  skillful  cross-examiner  will  seldom 
fail  to  greatly  impair,  if  not  entirely  destroy,  the  whole  testi- 
mony. This  he  will  do  by  covering  up  important  points  in 
the  previous  testimony,  or  by  bringing  out  contradictions  and 
inconsistencies.  The  advocate  who  does  his  duty  well  will 
bring  out  all  of  the  facts  in  the  direct  examination,  and  in  the 
re-examination  keep  so  closely  to  the  cross-examination  as  to 
shut  off  all  pretense  of  a  right  to  re-cross-examine.  There  is, 
as  we  have  stated,  no  right  to  introduce  new  matter  on  a  re- 
examination, but  the  wary  advocate  will  not  always  avail  him- 
self of  the  rule  on  this  subject,  preferring  in  many  cases — not 
always,  however — to  let  the  new  matter  in,  and  claim  the  right 
to  re-cross-examine.  An  examiner  who  fails  to  observe  the 
rule,  never  ask  a  question  without  a  purpose,  is  very  apt  to 
encounter  the  mishap  of  which  we  are  here  speaking,  and  he 
will  be  wise  if  he  asks  no  question  for  which  he  can  not  assign 
a  sensible  reason.  This  rule  will,  in  many  instances,  cut  off 
the  re-examination  entirely,  but  it  is,  nevertheless,  by  far  the 
safest  rule  that  can  be  followed.  Where  the  new  matter  is 
drawn  out  on  cross-examination,  the  party  who  re-examines  is 
generally  entitled  to  inquire  into  it  much  in  the  same  manner 
as  a  cross-examiner.^ 

§  669.  Reeallino:  witnesses  for  re-examination. — A  party  has 
no  right,  strictly  speaking,  to  recall  a  witness  for  re-examina- 
tion ;'^  but  the  matter  rests  largely  in  the  discretion  of  the  trial 
court.  It  is  not,  ordinarily  at  least,  an  abuse  of  such  discre- 
tion to  permit  a  witness  to  be  recalled   for  a  re-examination.* 

MVood    V.    McGuire,   17   Ga.   303;  Walker  v.  Walker,  14  Ga.  242;  People 

Thornton  v.  Thornton,  39  Vt.  122.  v.  McNamara,  94  Cal.  509,  S.  C.  29  Pac. 

"  P.assham   v.   State,  38  Texas,  622;  R.  953;  Hollingswortii  r.  State,  79  Ga. 

Goodman   v.  Kennedy,  10  Neb.  270;  605,  S.  C.4  S.  E.  R.oGO;  Riley  r.  State, 

Hamilton  v.  3Iiller,  46  Kan.  486,  S.  C.  88  Ala.  193,  S.  C.  7  So.  R.  149;  Snod- 

26  Pac.  R.  1030.  grass  v.  Com.  (Va.),  17  S.  E.  R.  238; 

sNixonu.  Beard,  111  Ind.  137;  Gir-  Swift  r.  Ratliff,  74  Ind.  426;  City  of 

.  ault  r.  Adams,  61  :SId.  1,  9;  Beaulieu  Springfield  v.  Dalby,  139  111.  34,  S.  C. 

V.  Parsons,  2  Minn.  37.  29  N.  E.  R.  860. 

*  State  V.  Rorabac'her,  19  Iowa,  154 ; 
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In  some  cases,  if  this  were  not  permitted,  the  mere  forgetful- 
ness  or  oversight  of  counsel  might  cause  a  failure  of  justice. 
In  other  cases,  the  discovery  of  some  new  fact  or  knowledge 
on  the  part  of  the  witness,  unknown  to  counsel  at  the  time  of 
the  examination-in-chief,  might  constitute  a  still  stronger  rea- 
son for  permitting  him  to  be  recalled.  But  this  will  not,  or- 
dinarily, be  allowed  merely  for  the  purpose  of  having  the  wit- 
ness restate  his  testimony-in-chief,  unless  it  becomes  proper  or 
necessary  because  of  something  brought  out  on  cross-examina- 
tion or  peculiar  to  the  particular  case.^ 

§  670.  Objections — Use  and  abuse  of. — Never  make  an  ob- 
jection without  being  able  to  give  a  strong  reason  for  it,  is  a 
good  general  rule  everywhere,  but  is  especially  valuable  when 
applied  to  a  re-examination.  Not  only  does  an  objection 
at  such  a  juncture  strengthen  the  impression  created  by  the 
testimony,  and  engender  a  suspicion,  if  not  a  belief,  that  tes- 
timony is  being  kept  out  on  technical  grounds,  but  it  some- 
times gives  the  re-examiner  a  coveted  excuse  to  abandon  a  re- 
examination which  he  is  glad  enough  to  retreat  from  if  only  he 
can  do  so  without  a  plain  surrender.  Questions  are  frequently 
asked  for  the  very  purpose  of  calling  out  an  objection,  and  thus 
securing  a  covering  for  a  retreat  which  can  only  be  safely  made 
under  cover.  But,  although  objections  should  be  sparingly 
made,  they  are  sometimes  very  essential,  and  when  essential, 
they  should  be  made  with  earnestness,  and  supported  with 
reasons  which,  if  not  convincing,  shall,  at  least,  be  not  desti- 
tute of  plausibility.  The  advocate  against  whom  such  objec- 
tions are  urged  needs  to  be  vigilant  lest  advantage  be  taken  to 
covertly  insinuate  some  matter  intended  to  influence  the  jury. 
Reprehensible  as  the  practice  is,  many  cunning  advocates  make 
use  of  objections  ostensibly  intended  for  the  court  as  a  vehicle 
of  communication  with  the  jury.  Sly  blows,  not  always  inef- 
fective because  foul,  are  thus   dealt,  and  he  who  would  parry 

'Wharton   Ev.,    §  574;   Bigelow  v.  Md.  282,  S.  C.  22  Atl.  R.  399;  Aiken 

Young,  .30  Ga.  121 ;  Gray  v.  Murray,  4  v.  Stewart,  63  Pa.  St.  30;  Hudspeth  ». 

Johns.  Ch.(N.Y.)  412;  Dunnv. Pipes,  Allen,  26  Ind.  165, 
20 La.  Ann.  276;  Presidents.  Parks,  74 
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them  must  ever  be  on  the  alert.  Men,  in  the  excitement  of  a 
hot  contest  waged  in  open  court  and  in  the  presence  of  many 
on-lookers,  are  often  impelled  to  do  what  in  cooler  moments 
they  would  be  ashamed  to  attempt;  others,  less  scrupulous, 
care  not  how  a  cause  is  gained  so  that  it  is  won,  and  it  is, 
therefore,  always  a  safe  general  rule  to  presume  that  an  adver- 
sary will  bear  watching.  An  observer  of  judicial  contests,  we 
are  sorry  to  say,  is  likely  to  conclude  that  the  rule  is  as  nearly 
universal  as  any  rule  involving  liuman  conduct  can  be.  At 
all  events,  never  let  down  your  guard  until  the  jury  leave  the 
box. 
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§  671.   Impeachment  of  party's  own  witness — General  rule. 

— As  a  general  rule,  a  party  may  not,  in  the  absence  of  any 
statutory  provision  upon  the  subject,  impeach  his  own  witness;^ 
but  this  does  not  prevent  him  from  showing  by  other  witnesses 
the  real  truth  in  regard  to  all  material  facts,  even  though  the 
result  would  be  to  contradict  a  witness  whom  he  had  already 
introduced.^     The  reason  for  the  rule  is  that  a  party  who  vol- 

'  People  V.  Safford,  5  Denio  (N.  Y.), 
112;  Pollock  V.  Pollock,  71  N.  Y.  137 
Adams    v.    Wheeler,    97    Mass.    67 
Brooks    V.   Weeks,    121     Mass.    433 


Dunn  V.  Dunnaker,  87  Mo.  597 ;  Dixon 
V.  State,  86  Ga.  754;  Pickard  v.  Bry- 
ant, 92  Mich.  430 ;  Snell  v.  Gregory, 
37  Mich.  500;  Moore  v.  Chicago,  etc., 
R.  R.  Co.,  59  Miss.  243;  Chamberlain 
V.  Sands,  27  Me.  458 ;  Thorn  v.  Moore, 
21  la.  285;  Saussy  v.  South  Florida 
R.  R.  Co.,  22  Fla.  327;  Bowman  v. 
Ash,  143  111.  649,  S.  C.  32  N.  E.  R.  486 ; 
Rhodes  v.  State,  128  Ind.  189;  People 
V.  .Jacobs,  49  Cal.  384;  Graves  v.  Dav- 
enport, 50  Fed.  R.  881.  But  it  has 
been  held  that  a  witness  may  be  con- 


tradicted by  the  party  who  took  his 
deposition,  where  the  deposition  is 
introduced  by  the  opposite  party. 
Bloomington  v.  Osterle,  139  111.  120, 
S.  C.  28  N.  E.  R.  1068;  Richmond  v. 
Richmond,  10  Yerg.  (Tenn.)  343. 

^  Burkhalter  v.  Edwards,  16  Ga.  593, 
S.  C.  60  Am.  Dec.  744,  and  note; 
Thompson  v.  Blanchard,  4  N.  Y.  303; 
Becker  v.  Koch,  104  N.Y.  394 ;  Bullard 
V.  Pearsall,  53  N.  Y.  230;  Pickard  v. 
Collins,  23  Barb.  (N.  Y.)  444;  Ed- 
wards V.  Crenshaw,  30  Mo.  App.  510; 
Brown  v.  Wood,  19  Mo.  475;  Mitchell 
V.  Sawyer,  115  111.  650;  Olmstead  v. 
Winsted  Bank,  32  Conn.  278,  S.  C.  85 
Am.  Dec.  260 ;  Babcock  v.  People,  13 
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untarily  calls  a  witness  is  presumed  to  know  his  character, 
and,  by  calling  him,  to  represent  him  as  worthy  of  belief.' 
He  is,  therefore,  estopped  from  denying  what,  by  his  repre- 
sentation, he  has  already  affirmed."''  But  to  prevent  him  from 
showing  the  truth  in  regard  to  material  and  relevant  matters 
would  often  result  in  a  failure  of  justice  and  subject  the  law  to 
well  deserved  reproach. 

§  672.  Exceptions  to  the  rule. — There  is  at  least  one  well 
defined  exception  to  the  general  rule  forbidding  a  party  to  im- 
peach his  own  witness,  and  the  rule  has  also  been  relaxed  in 
other  cases.  The  exception  to  which  we  refer  is  where  a  party 
has  been  unavoidably  obliged  to  call  tlie  witness,  as  in  the 
case  of  a  subscribing  witness  to  a  will.'^  Here,  as  the  reason 
for  the  rule  fails,  the  rule  itself  fails.  Where  a  witness  is 
shown  to  be  hostile  to  the  party  calling  him,  especially  where 
he  has  deceived  such  party  by  fraud  or  artifice,  there  is  also 
much  reason  for  relaxing  the  strict  rule,  and  some  of  the  courts 
have  permitted  an   impeachment  in  such  a  case,*  but  others 

Col.  515;    Skipper  v.  State,  59  Ga.  63;  ern  Liberties  v.  Davis,  6  "Watts  &  S. 

Sewell  V.  Gardner,  48  Md.  178;  dies-  (Pa.)  285;  Fillmore  v.  Union  Pac.  R. 

ter  V.  Wilhelm,  111  N.  Car.  314,  S.  C.  R.  Co.,  2  Wyom.  Ter.  94;  Whitaker 

16  S.  E.  R.  229;  Thomas  v.  MeDaneld  v.  Salisbury,  15  Pick.  (Mass.)  534. 

(la.),  55  N.  W.  R.  499;    Hill  v.  West  »  Fairchild  v.  Bascomb,  35  Vt.  398; 

End  Street  R.  R.  Co.,  158  Mass.  458,  Stockton  i'.  Demutli,  7  Watts  (Pa.), 39; 

S.  C.  33  N.  E.  R.  582.     In  the  last  case  Thorn  v.  Moore,  21  la.  285. 

just  cited  the  court  said,  "There  is  no  '  Brown  r.  Bellows,  4  Pick.  (Mass.) 

sound  reason  why  the  familiar  doc-  179;  Whitman  v.  Morey,  63  N.  H.  448; 

trine   that    a  party   may   contradict,  liildreth   v.    Aldrich,    15   R.  I.    163; 

though  not  impeach,  his  own  witness,  Crowell  v.  Kirk,  3  Dev.  (N.  Car.)  355; 

should  not,  if  the  circumstances  are  Thornton  v.   Thornton,   39  Vt.    122; 

consistent    with    honesty    and    good  Cox  r.  Eayres,  55  Vt.  24,  S.  C.45  Am. 

faith,  be  applied  when  he  is  himself  R.  583;  United  States  v.  Hall,  44  Fed. 

the  witness;  nor,  under  the  same  cir-  R.  864;    Dennett  v.  Dow,  17  Me.  19; 

cumstances,  is  there  any  reason  why.  Harden  v.   Hays,  9  Pa.  St.  151.     So, 

to  prove  material  facts  denied  by  his  where  the  plaintiff  was  obliged  to  call 

own  testimony,  he  may  not  rely  upon  the  assignor  in  a  suit  to  enforce  a  trust, 

the  testimony  of  witnesses  called  by  Fuuke  v.   Cone,  65  Mich.  581.     See, 

the  adverse  party."  also,  Diffenderfer  v.  Scott,5Ind.  App. 

'  Thompson  v.  Blanchard,  4  N.  Y.  243,  S.  C.  32  N.  E.  Rep.  87;  Becker  v. 

303;  Hunter  v.  Wetsell,  84  N.  Y.  549,  Koch,  104  N.  Y.  394. 

S.  C.  38  Am.  R.  544;  Bank  of  North-  ♦See  Jones  r.  People,  2  Col.  351; 
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have  insisted  upon  a  strict  enforcement  of  the  rule.^     A  sim- 
ilar conflict  exists  as  to  whether  a  party  who  has  been  sur- 
prised by  the  testimony  of  his  own  witness  can  impeach  him 
by  showing  contrary  or  inconsistent  declarations  or  statements 
of  the  witness  made  outside  of  court.^     We  think  the  true  doc- 
trine is  that  to  a  certain  extent  the  matter  must  be  left  to  the 
discretion  of  the  trial  court,  and  that  so  much  depends  upon 
the  peculiar  facts  and  circumstances  of  each  particular  case  as 
to  render  it  impossible  to  formulate  any  general  rule  further 
than  to  state  that  while  a  party  has  no  absolute  right  to  im- 
peach a  witness  voluntarily  called  by  him  merely  because  he 
is  hostile  or  because  his  testimony  does  not  meet  the  expecta- 
tions of  such  party,  yet  where  the  hostility  of  the  witness  is 
shown  to  have  been  unknown  to  the  party  and  his  testimony 
is  different  from  what  the  latter  had  a  right  to  expect,  especially 
if  he  has  been  deceived  and  entrapped  into  calling  the  witness, 
the   court  may,   and  generally  should,  in  the  furtherance   of 
justice,  permit  the  direct  impeachment  of  the  witness  by  show- 
ing his  contradictory  statements.^ 

Com.  V.  Marrow,  3  Brewst.  (Pa.)  402;  v.  Fabel,  25  Fed.  R.  116,  S.  C.  132  U. 
Cross  V.  Cross,  108  N.  Y.  628;    Hurl-     S.  487. 

burt  V.  Bellows,  50  N.  H.  105 ;  Cox  v.  'Mr.  Greenleaf  says  that  the  weight 
Prater,  67  Ga.  588;  State  v.  Sortor  of  authority  favors  the  admission  of 
(Kan.),  34  Pac.  R.  1036.  The  hostil-  such  evidence.  1  Greenl.  Ev.,  §  444; 
ity  of  a 'witness  may  always  be  shown,  while  Mr.  Best  says  that  the  weight  of 
People  V.  Brooks,  131  N.  Y.  321,  S.  C.  authority  is  against  it.  2  Best's  Ev., 
30  N.  E.  R.  189;  John  Morris  Co.  v.  §  645.  In  favor,  see  Hill  v.  Goode,  18 
Burgess,  44  HI.  App.  27;  Atwood  v.  Ind.  207;  State  v.  Benner,  64  Me.  267; 
Welton,  7  Conn.  66;  Long  ?;.  Lamkin,  White  v.  State,  10  Tex.  App.  381; 
9  Cush.'(Mass.)  361;  Drew  v.  Wood,  Campbell  v.  State,  23  Ala.  44;  Bank 
26  N.  H.  363.  of    Northern    Liberties    v. '  Davis,    6 

1  Com!  V.  Hudson,  11  Gray  (Mass.) ,  Watts  &  S.  (Pa.)  285 ;  Wright  v.  Beck- 
64;  Craig  v.  Grant,  6  Mich.  447;  Sis-  ett,  1  Mood.  &  R.  414;  Moore  v.  Chi- 
son  V.  Conger,  1  Thomp.  &  C.  564.  cago,  etc.,  R.  R.  Co.,  59  Miss.  243. 
The  rule  against  impeachment  applies  Against  it,  see  Coulter  v.  American, 
where  the  adverse  party  is  voluntarily  etc.,  Co.,  56  N.  Y.  585;  Brewer  v. 
called  as  a  witness.  United  States,  Porch,  2  Harr.  (N.J.)  377;  Com.  v. 
etc.,  Co.v.Vocke,  129  HI.  557;  Graves  Starkweather,  10  Cush.  (Mass.)  59; 
V.  Davenport,  50  Fed.  R.  881 ;  Helms  People  v.  Mitchell,  94  Cal.  550 ;  Sisson 
V.  Green,  105  N.  Car.  251 ;  Olive  v.  v.  Conger,  1  Thomp.  &  C.  564. 
Olive,  95  N.  Car.  485;  Warren  v.  » See  Selover  «.  Bryant  (Minn.),  21 
Gabriel,  51  Ala.  235.     Compare  Dravo    L.  R.  A.  418,  and  note  where  the  au- 
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§  073.    Right  to  impeach  witness  ot*  adverse  party. — For  the 

purpose  of  lessening  or  destroying  the  credibility  of  a  witness 
the  adverse  party  against  whom  he  has  testified,  has,  within 
certain  limits,  and  subject  to  certain  rules,  the  absolute  right 
to  impeach  him.  This  may  be  done,  either  directly  or  indi- 
rectly, in  a  variety  of  ways.  Questions  which  tend  to  impair 
or  destroy  the  credibility  of  the  witness  by  showing  interest, 
malice,  hostility  or  the  like  are  generally  relevant  and  proper, 
but  the  extent  to  which  they  may  go  is  largely  within  the  dis- 
cretion of  the  trial  court.'  A  witness  may  also  be  impeached 
by  questions  testing  his  memory  and  thus  showing  its  weak- 
ness,^  but  other  witnesses,  it  seems,  can  not  testify  directly  that 
his  memory  is  weak.-'^  Insanity  or  intoxication  of  the  witness 
may  also  be  shown  as  tending  to  impeach  him.*  So,  the  fact 
that  a  witness  has  been  convicted  of  an   infamous  crime  may 


thorities  are  elaborately  reviewed  and 
the  statutory  provisions  in  the  differ- 
ent States  are  given  ;  State  v.  Martin, 
52  Mo.  App.  511 ;  Smith  v.  Briscoe,  65 
Md.  561 ;  Griffith  v.  State,  90  Ala.  583 ; 
Dixon  V.  State,  86  Ga.  754;  Hurley  v. 
State,  46  Ohio  St.  320,  S.  C.  4  L.  R.  A. 
161 ;  St.  Louis  &  S.  F.  R.  R.  Co.  v. 
Weaver,  35  Kan.  412,  S.  C.  57  Am.  R. 
176.  See,  also,  a  discussion  of  the 
subject  in  11  Am.  Law  Rev.  261.  One 
whose  witness  merely  fails  to  prove 
■what  is  expected  can  not  make  sub- 
stantive evidence  by  proving  his  pre- 
vious statements.  Walkup  v.  Com, 
(Ky.),  20  S.  W.  R.  221;  Union  Coal 
Co."  V.  Edman,  16  Col.  438,  S.  C.  27 
Pac,  R.  1060;  State  v.  Crane,  110  N. 
Car.  530,  S.  C.  15  S.  E.  R.  231. 

•  Gutterson  v.  Morse,  58  N.  H.  165; 
Marx  V.  Hilsendegen,  46  Mich.  336; 
Rusling  V.  Bray,  37  N.  J.  Eq.  174; 
Mullen  V.  St.  Louis  Hospital  Ass'n,  73 
Mo.  242;  South  Bend  v.  Hardy,  98 
Ind.  577;  Scott  v.  State,  64  Ind.  400; 
Kinsman  v.  State,  77  Ind.  132;  Pres- 
cott  r.  Ward,  10  Allen  (Mass.),  203; 
Wroe  V.  State,  20  Ohio  St.  460;  Stur- 


gis  V.  Robbins,  62  Me.  289;  Player  r. 
Burlington,  etc.,  Co.,  62  la.  723 ;  Storm 
V.  United  States,  94  U.  S.  76;  Schultz 
V.  Third  Avenue,  etc.,  Co.,  89  N.  Y. 
242;  Hunter?;.  Wetsell,  84  N.  Y.  549; 
People  V.  Brooks,  131  N.  Y.  321 ;  Dag- 
gett V.  Tallman,  8  Conn.  168 ;  State  v. 
Mackey,  12  Oreg.  154 ;  Gould  v.  Staf- 
ford, 91  Cal.  146. 

2  People  V.  Hite,  8  Utah,  461,  S.  C.  33 
Pac.  R.  254;  Fairohild  v.  Bascomb,  35 
Vt.  398 ;  Terry  r.  :McNiel,  58  Barb.  (N. 
Y.)  241 ;  Isler  v.  Dewey,  75  N.  Car. 
466;  Aliemanu.  Stepp,  52  Iowa,  626. 

'Wiggins  V.  Holman,  5  Ind.  502; 
Goodwyn  v.  Goodwyn,  20  Ga.  600; 
Bell  V.  Rinner,  16  Ohio  St.  45. 

*  State  V.  Kelley,  57  N.  H.  549 ;  Still- 
well  r.  Farewell,  64  Vt.  286,' S.  C.  24 
Atl.  R.  243;  McGuirl  r.  McGuirl,  12 
111.  App.  624;  International,  etc.,  Co. 
V.  Dyer,  76  Tex.  156.  See,  however, 
as  to  use  of  opium  or  want  of  religious 
belief,  McDowell  v.  Preston,  26  Ga. 
528;  Blake  v.  Everett,  1  Allen  (Mass.), 
248;  Ellsworth  ;'.  Potter,  41  Vt.  685; 
People  V,  Copsey,  71  Cal.  548. 
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be  shown  for  the  purpose  of  impeaching  him.^  Bat  this  must 
usually  be  shown  by  the  record, ^  although  there  are  some 
courts  which  hold  that  he  may  be  asked  upon  cross-examina- 
tion if  such  is  not  the  fact.^  The  mode  of  impeachment  most 
frequently  resorted  to,  however,  is  by  attacking  his  general 
reputation  or  by  showing  previous  contradictory  statements  out 
of  court.  These  subjects  will  be  considered  in  the  sections 
which  follow.  Before  proceeding  to  them,  however,  it  maybe 
well  to  state  that  the  rule  permitting  the  impeachment  of  the 
witnesses  of  the  adverse  party  is  not  confined  to  any  particular 
class  of  witnesses.  A  party  to  a  civil  action  who  testifies  in 
his  own  behalf,*  a  defendant  in  a  criminal  prosecution  who  so 
testifies,^  and  even  an  impeaching  witness,  may  be  impeached.*^ 

§  674.   Impeachment  by  proof  of  contradictory  or  inconsis- 
tent  statements. — The  most  common  mode  of  impeachment, 

»  Newcomb  v.  Griswold,  24  N.Y,  298 ; 
Com.  v.  Gorham,  99  Mass.  420;  Jef- 
fersonville,  etc.,  Co.  v.  Riley,  39  Ind. 
568 ;  State  v.  Kelsoe,  76  Mo.  505 ;  State 
0.  Loehr,  93  Mo.  103;  State  v.  Mc- 
Guire,  15  R.  I.  23.  But  conviction  of 
violating  a  city  ordinance  or  of  a  mere 
misdemeanor  is  not  sufficient.  Coble 
V.  State,  31  Ohio  St.  100;  Glenn  v. 
Clore,  42  Ind.  60;  State  v.  Huff,  11 
Nev.  17;  State  v.  Taylor,  98  Mo.  240. 
Neither  is  a  mere  arrest  or  indictment. 
Card  V.  Foot,  57  Conn.  427 ;  Van  Bok- 
kelen  v.  Berdell,  130  N.  Y.  141 ;  Camp- 
bell V.  State,  23  Ala.  44. 

^  McLaughlin  v.  Cowley,  131  Mass. 
70;  Com.  v.  Sullivan  (Mass.),  36  N.  E. 
R.  583 ;  Anderson  v.  State,  34  Ark.  257 ; 
Johnson  v.  State,  48  Ga.  116;  State  v. 
Adamson,  43  Minn.  196;  Peoples.  El- 
ster,  5  Crim.  L.  Mag.  687;  Farley  v. 
State,  57  Ind.  331 ;  Hall  v.  Brown,  30 
Conn.  551 ;  Bartholomew  v.  People, 
104  111.  601 ;  Newcomb  v.  Griswold,  24 
N.  Y.  298,  300. 

2  People  V.  Rodrigo,  69  Cal.  601; 
State  V.   Lawhorn,   88   N.   Car.   634; 


People  V.  Cummins,  47  Mich.  334; 
Clayton  v.  State,  31  Texas  Crim.  App. 
489,  S.  C.  22  S.  W.  Rep.  404 ;    State  v. 

Murphy,  45  La.  Ann. ,  S.  C.  13  So. 

R.  229 ;  People  v.  Foote,  93  Mich.  38, 
S.  C.  52  N.  W.  R.  1036. 
*  Varona  v.  Socarras,  8  Abb.  Pr.  302. 

5  State  V.  Beal,  68  Ind.  345 ;  Morrison 
V.  State,  76  Ind.  335;  State -y.  Clinton, 
67  Mo.  380;  State  v.  Efler,  85  N.  Car. 
585;  State  v.  Hardin,  46  Iowa,  623; 
Hicks  V.  State  (Ala.),  13  So.  R.  375; 
State  V.  Turner,  36  So.  Car.  534,  S.  C. 
15  S.  E.  R.  602 ;  People  v.  McCormick, 
135  N.  Y.  663,  S.  C.  32  N.  E.  Rep.  26; 
Crump  tJ.  Com.  (Ky.),  20  S.  W.  Rep. 
390 ;  State  v.  Farmer,  84  Me.  436,  S. 
C.  24  Atl.  Rep.  985;  Parker  v.  State 
(Ind.),  35  N.  E.  Rep.  1105;  United 
States  V.  Brown,  40  Fed.  R.  457. 

6  Citizens',  etc.,  Co.  v.  Short,  62  Ind. 
316;  Phillips  v.  Thorn,  84  Ind.  84; 
State  V.  Cherry,  63  N.  Car.  493;  Long 
V.  Lamkin,  9  Cush.  (Mass.)  361 ;  State 
V.  Brant,  14  la.  180;  1  Greenl.  Ev., 
§461. 


§674 


IMPEACHMENT    OF    WITNESSES. 


799 


perhaps,  is  by  showing  previous  contradictory  or  inconsistent 
statements  of  the  witness  outside  of  court.  It  is  well  settled 
that  where  the  testimony  of  a  witness  upon  a  material  jioint  is 
prejudicial  to  the  opposite  party,  such  witness,  after  the  proper 
foundation  is  laid,  may  be  impeached  by  proof  of  his  prior  in- 
consistent statements^  or  acts'^  out  of  court.  But  a  mere  opinion 
expressed  by  a  witness,  inconsistent  with  the  facts  to  which  he 
has  testified,  can  not  be  given  in  evidence  to  impeach  him.'^ 
And  it  is  only  as  to  such  matters  as  are  material  or  relevant  to 
the  issue  that  a  witness  can  be  thus  impeached.^     A  witness 


'  State  V.  Barrett,  40  Minn.  65 ;  Stay- 
ner  V.  Joyce,  120  Ind.  99 ;  Levy  v.  State, 
28  Texas  App.  203,  S.  C.  19  Am.  St.  R. 
826;  Heddles  v.  Chicago,  etc.,  Ry.  Co., 
77  Wis.  228,  S.  C.  20  Am.  St.  R.  106 ; 
Long  V.  British,  etc.,  Ins.  Co.,  137  Pa. 
St.  335 ;  Aneals  v.  People,  134  IlL  401 ; 
Floyd  V.Thomas,  108  N.  Car.  93 ;  State 
V.  Downs,  91  Mo.  19,  S.  C.  3  S.  W.  R. 
219;  McFarlin  v.  State,  41  Tex.  23; 
Omaha,  etc.,  Co.  v.  Tabor,  13  Col.  41, 
S.  C.  16  Am.  St.  R.  185;  Delaware,  L. 
&  W.  R.  R.  Co.  V.  Converse,  139  U.  S. 
469,  S.  C.  11  Sup.  Ct.  Rep.  569;  In  re 
Snelling's  Will,  136  N.  Y.  515,  S.  C. 
32  N.  E.  R.  1006;  Little  v.  Lischkoff 
(Ala.),  12  S.  R.  429 ;  State  v.  Lewis,  44 
La.  Ann.  958.  S.  C.  11  So.  R.  572 ;  Lid- 
die  V.  Old  Lowell  Nat.  Bank  (Mass.), 
32  N.  E.  R.  954;  1  Greenl.  Ev.,  §462. 

*  Quinn  v.  New  York,  etc.,  Co.,  56 
Conn.  44,  S.  C.  7  Am.  St.  Rep.  284; 
Whitney  v.  Butts  (Ga.),  16  S.  E.  Rep. 
649.  See,  also;  Toplitz  v.  Hedden,  146 
U.  S.  252,  S.  C.  13  Sup.  Ct.  R.  70. 

'  Rucker  v.  Beaty,  3  Ind.  70 ;  Holmes 
V.  Anderson,  18  Barb.  (N.  Y.)  420; 
Davis  V.  State  (Tex.),  20S.W.  R.  923; 
Com.  t'.  Mooney,  110  Mass.  99;  Sloan 
V.  Edwards,  61  Md.  89. 

*  Peoples.  Dye,  76  Cal.  108;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Coon,  69  Tex.  730 ; 
Lake  Erie,  etc.,  R.  R.  Co.  v.  Morain 
(111.),  29  N.  E.  R.  869;  Seller  v.  Jen- 


kins, 97  Ind.  430;  Crittenden ■».  Com., 
82  Ky.  164;  Sloan  v.  Edwards,  61  M<1. 
89;  Billings  v.  State,  52  Ark.  303; 
Morris  v.  Atlantic,  etc.,  Co.,  116  N.  Y. 
552;  Galdolfo  v.  Appleton,  40  N.  Y. 
533;  Jones  v.  Malvern  Lumber  Co. 
(Ark.),  23  S.  W.  R.  679;  Clinton  v. 
State,  33  Ohio  St.  27 ;  Second  National 
Bank  v.  Wentzel,  151  Pa.  St.  142,  S.C. 
24  Atl.  R.  1087;  State  v.  Benner,  64 
Me.  267;  Fitzgerald  r.  Williams,  148 
Mass.  462;  L^nion  Pacific  Ry.  Co.  v. 
Reese,  56  Fed.  R.  288 ;  Carter  v.  State, 
36  Neb.  481,  S.  C.  54  N.  W.  Rep.  853; 
Hussey  v.  State,  87  Ala.  121 ;  State  v. 
Glisson,  93  N.  Car.  506;  Madden  v. 
Koester,  52  Iowa,  692 ;  Hoover  v.  Cary 
(la.),  53  N.W.  R.  415;  Clark  v.  Reini- 
ger,  66  la.  507;  People  r.  Knapp,  42 
Mich.  267 ;  Winton  v.  Meeker,  25  Conn. 
456 ;  1  Greenl.  Ev.,  §  462.  This  rule  is 
said  by  some  courts  to  apply,  however, 
only  where  the  collateral  matter  is 
brought  out  on  cross-examination  by 
the  party  seeking  to  impeach  the  wit- 
ness. Whitney  r.  Boston,  98  Mass. 
312;  Stater.  Sargent,  32  Me.  429.  And 
it  is  also  held  that  the  matter  is  largely 
within  the  discretion  of  the  trial  court. 
La  Beau  v.  People,  34  N.  Y.  223 ;  State 
V.  McCartey  17  Minn.  76;  Muller  r. 
St.  Louis  Ass'n,  73  Mo.  242;  Powers 
V.  Leach,  26  Vt.  270. 
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may  also  be  impeacned,  in  the  same  manner,  by  contradictory 
writings,' and  by  inconsistent  and  contradictory  testimony  given 
by  him  at  a  former  triah'-^ 

§  675.  Laying  the  foundation  for  impeachment  by  contra- 
dictory statements.— Before  a  witness  can  be  impeached  by 
proof  of  contradictory  statements  out  of  court,  a  proper  predi- 
cate or  foundation  must  generally  be  laid  upon  the  cross-ex- 
amination.^ The  witness  should  be  asked  if  he  did  not  make 
the  statement  relied  upon  to  impeach  him,  to  a  certain  person 
at  a  certain  time  and  place,  specifying  them  as  particularly  as 
possible,*  but  the  exact  language  need  not  necessarily  be  re- 


'  The  Charles  Morgan,  115  U.  S.  69; 
Anthony  v.  Jones,  39  Kan.  529 ;  Dooley 
V.  Miller,  2  Tex.  Civil  App.  132,  S.  C. 
21  S.  W.  R.  157;  Freel  v.  Market  St., 
etc.,  Co.,  97  Cal.  40,  S.  C.  31  Pac.  R. 
730;  Hastings  tJ.  Livermore,  15  Gray 
(Mass.) ,  10 ;  Sharp  v.  Hall,  86  Ala.  110 ; 
Thayer  U.Gallup,  13  Wis.  539;  Worm- 
eley  v.  Com.,  10  Gratt.  (Va.)  658;  Ta- 
bor w.Judd,  62  N.  H.  288. 

"  Cowden  v.  Reynolds,  12  Serg.  &  R. 
(Pa.)  281 ;  State  v.  McDonald,  65  Me. 
466;  Com.  v.  Mead,  12  Gray  (Mass.), 
167 ;  Lewis  v.  State,  90  Ga.  95,  S.  C.  16 
S.  E.  R.  986;  State  v.  Jordan,  110  N. 
Car.  491 ;  State  v.  Banister,  35  So.  Car. 
290;  People  v.  Bushton,  80  Cal.  160; 
Chesley  iJ.Chesley,  37  N.H.  229 ;  Briggs 
V.  Taylor,  35  Vt.  57 ;  State  v.  Tickel,  13 
Nev.  502;  State  v.  Mulholland,  16  La. 
Ann.  376  (by  testimony  at  inquest) ; 
United  States  v.  Pagliano,  53  Fed.  R. 
1001    (by   testimony  on  examination 
before  United  States  commissioner) ; 
Chicago,  etc.,  Co.  v.  Robinson,  16  HI. 
App.  229  (by  stenographer's  notes  of 
testimony  at  former  trial).     But  see 
Half  V.  Bennett,  6  N.  Y.  337 ;  Webster 
V.  Calden,  55  Me.  165;    Cole  v.  Lake 
Shore,  etc.,  Ry.  Co.,  95  Mich.  77,  S.  C. 
64  N.  W.  R.  638. 
3  Queen's  Case,  2  Brod.  &  Bing.  284 ; 


Baker  v.  State,  69  Wis.  32;  Sutton  v. 
Reagan,  5  Blackf.  (Ind.)  217,  S.  C.  33 
Am.  Dec.  466;  Moore  v.  Bettis,  11 
Humph.  (Tenn.)  67,  S.  C.  53  Am.  Dec. 
771 ;  State  v.  Marler,  2  Ala.  43,  S.  C.  36 
Am.  Dec.  398 ;  Brown  v.  Calumet  River 
Ry.  Co.,  125  111.  600;  State  v.  Cleary, 
40  Kan.  287 ;  State  v.  Jones,  44  La. 
Ann.  960,  S.  C.  11  So.  R.  596;  State  v. 
Hunsaker,  16  Ore.  497;  Carder  v. 
Primm,  52  Mo.  App.  102;  Downer  v. 
Dana,  19  Vt.  338 ;  Richardson  v.  Kelly, 
85  111.  491 ;  Williams  v.  Turner,  7  Ga. 
348;  McKinney  v.  Neil,  1  McLean, 
540;  Clementine  v.  State,  14  Mo.  112; 
Wood  River  Bank  v.  Kelley,  29  Neb. 
590;  Brown  v.  State,  72  Md.  468;  Mc- 
Culloch  V.  Dobson,  133  N.  Y.  114,  S. 
C.  30  N.  E.  R.  641;  Young  v.  Brady, 
94  Cal.  128.  Contra,  Hedge  v.  Clapp, 
22  Conn.  262;  Tucker  v.  Welsh,  17 
Mass.  160;  Wilkins  v.  Babbershall,  32 
Me.  184;  Titus  v.  Ash,  24  N.  H.  319. 

*  Spohn  V.  Missouri  Pac.  Ry.  Co.,  116 
Mo.  617,  S.  C.  22  S.W.  R.  690 ;  Koehler 
V.  Buhl,  94  Mich.  496,  S.  C.  54  N.W.  R. 
157;  Higgins  v.  Carlton,  28  Md.  115; 
Baker  v.  Joseph,  16  Cal.  173;  Pendle- 
ton V.  Empire,  etc.,  Co.,  19  N.  Y.  13; 
Hill  V.  Gust,  55  Ind.  45;  Pence  v. 
Waugh  (Ind.),  34  N.  E.  R.  860;  Joy 
V.  State,  14  Ind.  139 ;    People  v.  De 
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peated,  if  its  substance  is  given, ^  nor  is  it  ilecessary  to  fix  the 
exact  day  or  place,  if  the  question  is  reasonably  specific  and 
such  as  should  direct  the  attention  of  the  witness  to  the  par- 
ticular occasion  or  conversation.'^  Where  the  contradictory 
statement  or  declaration  is  in  writing  the  instrument  itself 
should  be  produced  and  shown  to  the  witness  in  order  to  give 
him  an  opportunity  to  explain  it.'^  Where,  however,  the  state- 
ment or  declaration  is  in  a  deposition  previously  taken  in  the 
same  cause,  some  of  the  courts  hold  that  the  witness  need  not 
first  be  asked  whether  he  made  such  declaration,^  while  others 
hold  that  the  general  rule  requiring  a  foundation  to  be  laid 
applies  here  just  as  it  does  in  other  cases. ^  If  a  deposition  is 
given  in  evidence  and  it  is  sought  to  impeach  the  deponent  by 
proof  of  prior  contradictory  statements,  it  must  appear  that  the 
deponent  was  questioned  concerning  sucli  alleged  contradictory 
statements,^  unless  they  were  made  after  the  deposition  was 
taken."  Where  the  proper  foundation  can  not  be  laid  because 
the  deponent  is  dead  he  can  not  be  thus  impeached.^     In  some 


vine,  44  Cal.  452;  Conrad  r.  Griffey, 
18  IIo\v.(U.  S.)  38 ;  Colin  v.  Heimbach, 
86  Wis.  — ,  S.C.  56  N.W.R.638 ;  Da  Lee 
V.  Blackburn,  11  Kan.  190;  Hender- 
son V.  State,  1  Tex.  App.  432;  Stand- 
ard Oil  Co.  V.  Van  Etten,  107  U.  S. 
325;  1  Greenl.  Ev.,  §462. 

*  Nelson  v.  Iverson,  24  Ala.  9,  S.  C. 
60  Am.  Dec.  442,  444;  Gould  v.  Nor- 
folk Lead  Co.,  9  Cush.  (:\Iass.)  338,  S. 
C.  57  Am.  Dec.  50 ;  Sloan  v.  New  York, 
etc.,  R.  R.  Co.,  45  N.  Y.  125. 

»  Kelsey  v.  Layne,  28  Kan.  218 ;  State 
r. Walters,  7  AVash.  246,  S.  C.  34  Pac.  R. 
938,  1098 ;  State  v.  Hoyt,  13  Minn.  132 ; 
Mayer  v.  Appel,  13  111.  App.  87  ;  State 
V.  Hampton,  33  La.  Ann.  1252;  Ben- 
nett V.  O'Byrne,  23  Ind.  604;  Evans- 
ville,  etc.,  R.  R.  Co.  v.  Montgomery, 
85  Ind.  494;  Grosse  v.  State,  11  Tex. 
App.  364;  note  to  Allen  v.  State,  73 
Am.  Dec.  763,  764. 

» The  Charles  ISIorgan,  115  U.  S.  69 ; 
State  V.  Kinney,  26  W.  Va.  141 ;  Rich- 
51 


mond  V.  Sundberg,  77  la.  255;  People 
V.  Lee  Chuck,  78  Cal.  317.  See,  also, 
Stephens  v.  People,  19  N.  Y.  549;  De 
Sobry  v.  De  Laistre,  2  Har.  &  J.  (Md.) 
191;  Tabor  v.  Judd,  62  N.  H.  288; 
Foster  v.  Worthing,  146  Mass.  607; 
Sharp  r.  Hall,  86  Ala.  110;  Anthony 
V.  Jones,  39  Kan.  529;  Stamper  v. 
GritRn,  12  Ga.  450.     . 

*  Bryan  v.  Walton,  14  Ga.  185 ;  Ecker 
V.  McAllister,  45  Md.  290;  Clapp  v. 
Wilson,  5  Denio  (N.  Y.),  285. 

5  Bradford  v.  Barclay,  39  Ala.  33; 
Greer  v.  Higgins,  20  Kan.  420;  John- 
son V.  Chicago,  etc.,  R.  R.  Co.,  58  la. 
348;  Unis  v.  Charlton,  12  Graft.  (Va.) 
484;  Eppert  v.  Hall,  133  Ind.  417. 

« Conrad  v.  Griffey,  16  How.  (U.  S.) 
38;  Griffith  v.  State,  37  Ark.  324; 
State  V.  Johnson,  35  La.  Ann.  871. 

'  Howell  V.  Reynolds,  12  Ala.  128; 
Hooper  v.  Moore,  3  Jones  L.  428. 

«  Eppert  V.  Hall,  133  Ind.  417;  State 
I'.  Johnson,  35  La.  Ann.  871. 
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jurisdictions,  if  the  witness  sought  to  be  impeached  is  a  party 
to  the  action  no  foundation  need  be  laid  in  order  to  prove  his 
contradictory  declarations/  but  in  others  it  is  required  where 
the  witness  is  a  party  just  as  it  is  in  other  cases. ''^  If  a  witness 
who  is  cross-examined  as  to  contradictory  statements  admits 
having  made  them,  no  further  evidence  that  he  made  them  is 
necessary,  and  none  can  be  given;  but  if  he  answers  merely 
that  he  does  not  remember  proof  that  he  did  make  them  is  ad- 
missible to  the  same  extent  as  if  he  had  positively  denied  hav- 
ing made  them.^ 

§  076.   Impeachment  by  evidence  of  character  or  reputation^ 

— Another  method  of  impeaching  a  witness  is  by  proving  that 
his  general  character  or  reputation  in  the  community  or  neigh- 
borhood in  which  he  resides  is  bad.*  Although  the  lexicogra- 
phers recognize  a  distinction  between  character  and  reputation, 
the  law  seems  to  make  no  such  distinction,  and  the  customary 
inquiry  is  as  to  the  character  of  the  witness,  when,  in  strict- 
ness, perhaps,  it  means  his  reputation.  In  some  jurisdictions 
the  question  may  call  for  the  general  character  or  reputation 
of  the  witness  without  confining  it  to  reputation  for  truth  and 
veracity.^     In  other  jurisdictions,  however,   the  inquiry  must 

1  Collins    V.    Mack,    31    Ark.    684;  Chicago,  etc.,  Co.,  74  Wis.  239;  Rea- 

Kreiter  v.  Bomberger,  82  Pa.  St.  59;  gan  ??.  Mabry,  8  Baxt.  168;  Crowley 

Monongahela  Water  Co.  v.  Stewart-  v.  Page,  7  Car.  &  P.  789;  Brown  v. 

son,  96  Pa.  St.  436;  Sladden  v.  Ser-  State,  79  Ala.  61;  States.  McFarlain, 

geant,  1  F.  &  F.  322.  41  La.  Ann.  686;   Omaha,  etc.,  Co.  v. 

»  Kelsey  t5.Layne,28  Kan.  218 ;  Davis  Tabor,  13  Colo.  41. 

V.  Franke,  33  Gratt.   (Va.)  413;   Va-  *  See  note  to  Blue  v.  Kibby,  15  Am. 

rona  v.  Socorras,  8  Abb.  Pr.  302.  Dec.  100;  1  Greenl.  Ev.,  §  461;  Wat- 

3  Payne  v.  State,  60  Ala.  80;  Gregg  kins  v.  State,  82  Ga.  231,  S.  C.  14  Am. 

Township  v.  Jamison,  55  Pa.  St.  468;  St.  R.  155,  and  note. 

Long  V.  North  British,  etc., Co. ,137  Pa.  ^  State  v.  Breeden,  58  Mo.  507 ;  Hume 

St.  335;    Nute  v.  Nute,  41  N.  H.  60;  v.  Scott,  3  A.  K.  Marsh.  (Ky.)  260; 

Meyncke  V.  State,  68Ind.  401;  Jones  State  v.  Boswell,  2  Dev.  L.  R.  209; 

V.  People,  2  Colo.  351 ;  Sealy  v.  State,  McTyier  v.  State,  91  Ga.  — ,  S.  C.  18 

1  Ga.   213,  S.  C.    44  Am.   Dec.  641;  S.  E.  R.  140;  State  v.  Clinton,  67  Mo. 

Aneals  V.  People,  134  111.401;  Floyd  380,  S.C.  29  Am. R. 506;  States. Raven, 

V.    Thomas,    108   N.    Car.    93.      See,  115  Mo.  419,  S.  C.  22  S.  W.  R.  376 ; 

also,  Ray  v.  Bell,  24  111.  444;  Levy  v.  Mitchell  v.  State,  94  Ala.  68,  S.  C.  10 

State,  28  Texas  App.  203;  Heddles  v.  So.  R.  518;    Uhl  v.   Com.,  6   Gratt. 
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be  confined  to  the  character  of  the  witness  for  truth  and  ve- 
racity.^ This  would  seem  to  be  the  better  rule.  In  England 
and  in  many  of  the  States,  the  impeaching  witness  may  be 
asked  whether  he  would  believe  the  other  on  oath,^  but,  in  a 
few  of  the  States,  the  right  to  ask  this  question  is  denied.^ 
The  in(iuiry  should  usually  be  as  to  the  general  character  or 
reputation  of  the  witness  among  his  neighbors  at  or  about  the 
time  of  the  trial, ^  but  the  period  to  which  it  shall  be  restricted 
is  a  matter  to  some  extent  within  the  discretion  of  the  trial 
court,^  and  in  many  cases  considerable  latitude  is  allowed. "^ 


(Va.)  706;  jMerriiuau  v.  State,  3  Lea 
(Tenn.),  393 ;  State  v.  Hart,  G7  la.  142, 
25  N.  AV.  R.  99.  See  "Impeachment 
of  witnesses  on  the  ground  of  charac- 
ter," 30  Cent.  Law  Jour.  241.  In  Indi- 
ana and  Arkansas  the  right  to  inquire 
as  to  the  general  moral  character  of 
the  witness  is  statutory.  Walton  v. 
State,  88  Ind.  9;  Majors  v.  State,  29 
Ark.  112. 

'  People  V.  Abbott,  97  Mich.  484,  S.C. 
56  N.W.R.  862;  Kilburn  v.  Mullen,  22 
la.  498;  People  i\  Yslas,  27  Cal.  630; 
State  V.  Morse,  67  Me.  428 ;  Kudsdill  v. 
Slingerland,  18  Minn.  382;  Frye  v. 
Bank,  11  111.  367;  Dimick  v.  Downs, 
82  111.570,  573;  Boon  v.  Weathered, 
23  Texas,  675;  State  v.  Johnson,  41 
La.  Ann.  574 ;  Smith  v.  State,  58  Miss. 
867;  Wilds  v.  Blanchard,  7  Vt.  138; 
Taylor  v.  Clendening,  4  Kan.  524; 
Ordway  v.  Ilaynes,  50  N.  H.  159; 
Teese  v.  Huntingdon,  23  How.  (U.  S.) 
2;  Craig  v.  State,  5  Ohio  St.  605;  Ra- 
palje  on  Witnesses,  §  197 ;  80  Cent. 
Law  Jour.  241. 

»  Rex  V.  Brown,  10  Cox  C.  C.  453 ;  1 
Stark.  Ev.,  182;  2  Best's  Ev.,  §  644; 
Hamilton  v.  People,  29  Mich.  173; 
People  V.  Mather,  4  Wend.  (N.  Y.) 
229,  S.  C.  21  Am.  Dec.  122;  Adams  v. 
Greenwich  Ins.  Co.,  70  N.  Y.  166; 
Chess  V.  Chess,  1  Pen.  &  W.  32,  S.  C. 
21  Am.  Dec.  340;  Bogle  v.  Kreitzer, 
46  Pa.  St.  465 ;  Benesch  v.  Waggner,  12 


Colo.  534;  State  v.  Meadows,  18  W. 
Ya.  658;  Wilson  v.  State,  3  Wis.  698, 
and  note  to  Allen  v.  State,  73  Am. 
Dec.  760,  772.  See,  also,  30  Cent.  Law 
Jour.  241. 

'  PhiUips  V.  Kingfield,  19  Me.  375, 
S.  C.  36  Am.  Dec.  760 ;  Walton  v.  State, 
88  Ind.  9;  Cline  v.  State,  51  Ark.  140; 
State  V.  Rush,  77  Mo.  519. 

*  Rawles  v.  State,  56  Ind.  433 ;  Bes- 
sette V.  State,  101  Ind.  85 ;  Wadding- 
ham  V.  Hulett,  92  Mo.  528;  Webber  r. 
Hanke,  4  Mich.  198 ;  Meyncke?).  State, 
68  Ind.  401 ;  Marion  v.  State,  20  Neb. 
233,S.C.29N.W.R.911  ;  Reid  v.Reid,17 
N.J.Eq.lOl ;  Campbell  v.  State,  23  Ala. 
44;  Sun  Fire  Office  v.  Ayerst  (Neb.), 
55  N.  W.  R.  635;  Mitchell  v.  Com.,  78 
Ky.  219.  As  to  proof  of  character  of 
witness  in  the  penitentiary,  see  Sage 
V.  State,  127  Ind.  15. 

^  Buse  V.  Page,  32  Minn.  Ill ;  Strat- 
ton  V.  State,  45  Ind.  468,  473 ;  Ilolliday 
V.  Cohen,  34  Ark.  707. 

«  Pape  r.Wright,  116  Ind.  502 ;  Strat- 
ton  V.  State,  45  Ind.  468;  Memphis, 
etc.,  Co.  V.  McCool,  83  Ind.  392;  Doll- 
ner  v.  Lintz,  84  N.  Y.  669;  State  v. 
Lanier,  79  N.  Car.  622;  Com.  v.  Bil- 
lings, 97  Mass.  405 ;  Rathbun  v.  Ross, 
46  Barb.  (N,  Y.)  127;  Keator  v.  Peo- 
ple, 32  Mich.  484;  Lawson  v.  State,  32 
Ark.  220;  Coffelt  r.  State,  19Tex.  App. 
436;  Watkins  r.  State,  82  Ga.  231,  S. 
C.  14  Am.  St.  R.  155,  and  note. 
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§  677.  Specific  acts  of  immorality. — Although  some  of  the 
courts  permit  a  witness  to  be  impeached  by  showing  his  gen- 
eral moral  character  to  be  bad,  yet  they  all  recognize  the  gen- 
eral rule  that  specific  acts  of  immorality  can  not  be  shown  for 
the  purpose  of  impeaching  him.^  Thus,  it  has  been  held  that 
adulterous  or  unchaste  acts  of  the  witness  can  not  be  shown 
for  this  purpose,^  nor  can  the  witness  be  shown  to  be  a  horse- 
thief,^  or  a  counterfeiter.*  But  there  are  exceptional  cases, 
such  as  those  in  which  the  defendant  is  charged  with  having 
committed  a  rape  upon  the  prosecuting  witness,  where  evidence 
has  been  admitted  as  to  the  reputation  of  the  witness  for  chas- 
tity.^ 

§  678.   Laying  the  foundation  for  proof  of  bad  character. — 

Before  an  impeaching  witness  can  testify  that  the  character  or 
reputation  of  another  witness  is  bad  it  should  be  made  to  ap- 
pear that  he  really  knows  what  it  is.  And  this  is  true,  also, 
where  the  impeaching  witness  is  asked  as  to  whether  he  would 
believe  the  other  on  oath.  In  either  case  the  foundation  must 
first  be  laid  by  asking  the  impeaching  witness  if  he  is  acquaint- 
ed with  the  general  character  of  the  other  for  truth  and  verac- 
ity among  his  neighbors.^     If  he  answers  in  the  affirmative  he 

1  Evans  V.Smith,  5  T.  B.  Mon.  (Ky.)  cer  v.   Robbins,    106   Ind.    580,   584; 

363,  S.  C.  17  Am.  Dec.  74,  and  note;  Com.  v.  Moore,  3  Pick.  (Mass.)  194; 

Longw.  Morrison,  14  Ind.  595;  Root  Kilburn  v .  Mullen,  22  Ja.  498;  Boles 

U.Hamilton,  105  Mass.  22;    Johnson  u.  State,  46  Ala.  204;    Spears  v.  For- 

V.  State,  61Ga.  305;  Dimick??.  Downs,  rest,  15  Vt.  435;    People  v.  Mills,  94 

82  111.  570;  Moreland  v.  Lawrence,  23  Mich.  630,  S.  C.  54  N.  W.  R.  488. 

Minn.  84;  Conley  t?.  Meeker,  85  N.  Y.  «  State  v.   Sater,  8  Iowa,  420.     See, 

618;    Bucklin  v.  State,  20  Ohio,  18;  also,  State  v.  Bruce,  24  Me.  71. 

Johnson  v.  Brown,  51  Tex.  65;  Lev-  *  Crane  v.  Thayer,  18  Vt.  162. 

erich  u.  Frank,  6  Oreg.  212 ;  Peoples.  *  Pleasant    v.   State,    15    Ark.   624. 

Mills,  94  Mich.  630,  S.  C.  54  N.  W.  R.  See,  also,  30  Cent.  Law  Jour.  241,  242. 

488 ;  People  v.  Sherman  (Cal.) ,  32  Pac.  «  Cook  v.  Hunt,  24  111.  535 ;  Kelley  v. 

R.  879;  Sharonv.  Sharon,  79  Cal.  635;  Highfield,   15   Oreg.    277;  Amidon  v. 

State  V.  Rogers,  108  Mo.  202,  S.  C.  18  Hosley,54Vt.225;  People  ?;.Rodrigo,69 

S.W.  R.  976;  State  v.  Garland,  95  N.  Cal.  601,  S.  C.  8  Crim.  L.  Mag.  503;  1 

Car.  671 ;  State  v.  Barrett,  40  Minn.  65 ;  Thomp.Tr.,§529 ;  note  to  Allen  v. State, 

Smith  V.  State,  88  Ala.  73.     See,  also,  73  Am.  Dec.  771.    See,  also,  Langhome 

30  Cent.  Law.  Jour.  241,  243.  v.   Com.,  76  Va.  1012;    Woodman  v. 

'People  V.  Yslas,  27  Cal.  630;  Ford  Churchill,  51  Me.  112;  French  v.  Mil- 

V.  Jones,  62  Barb.  (N.  Y.)  484;    Spen-  lard,  2  Ohio  St.  44;  Boswell  v.  Black- 
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may  then  be  asked  what  it  is — good  or  bad — and,  in  most  ju- 
risdictions, whether  from  such  knowledge  he  would  believe  the 
person  sought  to  be  impeached  upon  his  oath.^  If  the  im- 
peaching witness  states  that  he  does  not  know  the  general  rep- 
utation of  the  other,  he  can  not  be  questioned  further.'' 

§  679.   Cross-examination  of  impeaching  witness. —  Much 

latitude  is  allowed  upon  the  cross-examination  of  an  impeach- 
ing witness  as  to  his  knowledge  and  means  of  knowledge  of  the 
reputation  of  the  witness  whose  character  he  has  impeached.'^ 
He  may  be  asked  who  he  has  heard  say  it  is  bad,*  and  what 
they  said.-''  He  may  be  cross-examined  as  to  what  constitutes 
reputation  as  he  understands  it,*^  and  as  to  his  opportunities 
for  knowing  the  reputation  of  the  person  in  question,  and  for 
how  long  a  time  it  had  existed  to  his  knowledge."  It  has  been 
held,  however,  that  after  he  has  once  stated  that  he  knows  the 
general  reputation  of  the  person  sought  to  be  impeached,  he 
should  be  permitted  to  go  on  and  state  what  it  is,  without  being 
interrupted  by  a  cross-examination  as  to  the  extent  and  source 

man,  12  Ga.  591,  as  to  the  form  of  the  (Mass.),  585;  Lyman  v.  Philadelphia, 

questions.     In  some  jurisdictions,  as  56  Pa.  St.  488. 

we  have  seen,  this  need  not  be  con-  'State  v.  Perkins,  66  N.  Car.  126; 

fined  to  chatacter  for  trutli  and  verac-  Weeks  v.  Hull,  19  Conn.  376,  S.  C.  50 

ity.     See,  c^so,  Meyncke  v.  State,  68  Am.  Dec.  249;  State  i'.  Miller,  71  Mo. 

Ind.  401.  91 ;  Holbert  v.  State,  9  Tex.  App.  219, 

'  1  Greenl.  Ev.,  §  461 ;    Dufresne  v.  S.  C.  35  Am.  R.  738;  Lower  v.  Win- 

Weise,  46  Wis.  290;  Robinson  v.  State,  ters,  7  Cow.  (N.  Y.)  263. 

16  Fla.  835  ;  People  v.  Mather,  4  Wend.  *  Robbins  v.  Spencer,  121   Ind.  594  , 

229,  S.  C.  21  Am.  Dec.  122 ;  Wetherbee  Annie  v.  People,  13  Mich.  511 ;  Bates 

r.Norris,  103  Mass.  565;  Kingr.Ruck-  v.  Barber,  4  Cush.  (Mass.)  107. 

man,  20  N.  J.  Eq.  316;  note  to  Allen  ^State  r.  Perkins,  66  N.  Car.  126; 

V.   State,  73  Am.  Dec.  771;  Bogle  v.  Annis  r.  People,  13  Mich.  511. 

Kreitzer,  46Pa.St.465;  Elamv.  State,  «  Hutts  v.  Hutts,  62  Ind.  214,240; 

25  Ala.  53 ;  State  v.  Johnson,  40  Kan.  Bullard  v.  Lambert,  40  Ala.  204. 

266;  Rapalje  on  Witnesses,  §199.  ^PhilHpsv.  Kingfield,  19  Me.  375, 

» Stanton  v.  Parker,   5   Rob.   (La.)  S.  C.  36  Am.  Dec.  760;  State  r.  How- 

108,  S.  C.  39  Am.   Dec.  528;    Cook  v.  ard,  9  N.  H.  485;  Weeks  r.  Hull,  19 

Hunt,  24  111.  535;  State  r.  Perkins,  66  Conn.  376,  S.  C.  50  Am.  Dec.  249. 
N.  Car.  126 ;  Com.  v.  Lawler,  12  Allen 
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of  his  information  until  turned  over  for  the  regular  cross-ex- 
amination at  the  close  of  the  examination-in-chief. ^ 

§  680.  Corroborating  and  sustaining  witnesses. — The  party 
whose  witness  has  been  attacked  is  not  confined,  in  repelling 
such  attack,  to  a  mere  cross-examination  of  the  impeaching 
witnesses.  He  may,  in  his  turn,  attack  their  general  charac- 
ter,^  or  he  may  by  fresh  evidence  support  the  character  of  his 
own  witness,^  or  introduce  competent  evidence  to  corroborate 
them  where  they  have  been  contradicted.*  And  it  has  been 
held  that,  in  the  latter  case,  he  may  even  prove  statements  of 
the  witness  who  has  been  contradicted  by  proof  of  prior  incon- 
sistent declarations,  in  harmony  with  and  in  support  of  testi- 
mony of  such  witness.^  But  the  general  rule  is  that  evidence 
of  his  own  statements  made  at  other  times  consistent  with  his 
testimony  in  court  is  not  admissible  for  the  purpose  of  sustain- 
ing him,  where  he  has  merely  been  contradicted  by  other  evi- 
dence.*^    Where,  however,  a  witness  is  charged  with  testifying 

SC.  13 


1  Nelson  iJ.  State,  32  Fla. 
So. R.  361. 

«  Greenl.  Ev.,  §  461 ;  State  v.  Cherry, 
63  N.  Car.  493;  Starks  v.  People,  5 
Denio  (N.  Y.),  106;  Long  v.  Lamkin, 
9  Cush.  (Mass.)  361 ;  State  v.  Brant, 
14  Iowa,  180;  Phillips  v.  Thorn,  84 
Ind.  84. 

3Clacknerv.State,33Ind.412;  Peo- 
ple V.  Recter,  19  Wend.  (N.  Y.)  569; 
Com.  V.  Ingraham,  7  Gray  (Mass.), 46; 
Prentiss  V.  Roberts,  49  Me.  127;  Surles 
V.  State,  89  Ga.  167,  S.  C.  15  S.  E.  R.  38 ; 
State  V.  Nelson,  58  Iowa,  208 ;  Sloan  v. 
Edwards,  61  Md.89 ;  Stape  «. People,  85 
N.  Y.  390 ;  George  v.  Pilcher,  28  Gratt. 
(Va.)  299. 

*  Green  v.  Gould,  3  Allen  (Mass.), 
465;  Wade  v.  Thayer,  40  Cal.  578; 
Rapalje  on  Witnesses,  §  217,  and  au- 
thorities cited  in  the  following  notes 
herein. 

sDaileyy.  State,  28  Ind.  285;  Brook- 
banks  V.  State,  55  Ind.  169 ;  Hender- 
son V.  Jones,  10  Serg.  &  R.  (Pa,)  322 


(overruled  by  Craig  v.  Craig,  5  Rawle, 
91)  ;  Cookei'.Curtis,6Harr.&  J.(Md.) 
93;  Lutterell  v.  Reynell,  1  Mod.  282; 
Hobbs  V.  State,  133  Ind.  404,  S.  C.  32  N. 
E.  R.  1019,  S.  C.  18  L.  R.  A.  774 ;  State 
V.  McKinney,  111  N.  Car.  683,  S.  C.  16 
S.  E.  R.235;  Graham  v.  McReynolds, 
90Tenn.  673,  S.  C.  18  S.  W.  R.  272; 
March  v.  Harrell,  1  Jones  L.  (N.  Car.) 
329;  Adams  v.  Greenwich,  etc.,  Co., 
70  N.  Y.  166;  State  v.  Grant,  79  Mo. 
113;  State  v.  Petty,  21  Kan.  54. 

''Conrad  v.  Griffey,  11  How.  (U.S.) 
480;  Dufresnev.  Weise,  46  Wis.  290; 
Reedu.Spaulding,  42N.  H.114;  Com. 
V.  Jenkins,  10  Gray  (Mass.) ,  485 ;  Side- 
linger  V.  Bucklin,  64  Me.  371;  People 
V.  Doyell,  48  Cal.  85 ;  Hodges  v.  Bales, 
102  Ind.  494 ;  Nichols  v.  Stewart,  20 
Ala.  358 ;  Robb  v.  Hackley,  23  Wend. 
(N.  Y.)  50;  Butler  v.  Truslow,  55 
Barb.  (N.Y.)293;  Marx  w.  Leinkauff, 
93  Ala.  453,  S.  C.  9  So.  R.  818 ;  Rex  v. 
Parker,  3  Doug.  242.  See,  also,  Loomis 
V.  New  York,  etc.,  R.  R.  Co.,  159  Mass. 
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falsely  on  account  of  some  motive,  prompting  him  to  do  so  at 
the  time,  it  may  be  shown  that  he  made  similar  statements 
when  no  such  motive  existed.^  It  has  also  been  held  that  a 
witness  who  has  been  impeached  by  proof  that  he  has  been 
convicted  of  an  infamous  crime  may  be  supported  by  evidence 
of  good  character. 2  And  in  some  jurisdictions  proof  of  the 
good  character  of  the  witness  for  truth  and  veracity  is  admissi- 
ble even  where  he  has  been  impeached  by  proof  of  contradictory 
statements,'^  but  in  other  jurisdictions  it  is  held  that  evidence 
of  good  character  is  not  admissible  in  such  a  case.^ 

39,  S.  C.  34  N.  E.  R.  82,  S.  C.  37  Cent.  Mass.  77 ;  Webb  v.  State,  29  Ohio  St. 
Law  Jour.  150.  A  witness  can  not  be  351 ;  People  v.  Amanacus,  50  Cal.  233. 
supported  before  he  is  attacked.  Ham-  ^  Lewis  v.  State,  35  Ala.  380;  Haley 
ilton  V.  Conyers,  28  Ga.  276;  State  v.  v.  State,  63  Ala.  83;  Glaze  t?.  Whitley, 
Rorabacher,  19  Iowa,  154;  Bryant  v.  5  Greg.  164;  Islerw.  Dewey,  71  N.  Car. 
Tidgewell,  133  Mass.  86 ;  Fitzgerald  v.  14 ;  Clark  v.  Bond,  29  Ind.  555 ;  Louis- 
Goff,  99  Ind.  28,  34. 

'Stolp  r.  Blair,  68  111.  541,  544; 
Gates  V.  People,  14  111,  433;  French 
V.  Merrill,  6  N.  H.465;  State  u.  Petty, 
21  Kan.  54,  60 ;  Hester  v.  Com.,  85  Pa. 


ville,  N.  A.  &  C.  Ry.  Co.  v.  Frawley, 
110  Ind.  18,  26;  Paine  v.  Tilden,  20 
Vt.  554;  Tipton  v.  State,  30  Tex.  App. 
530 ;  Burrell  v.  State,  18  Texas,  713 ; 
State  V.  Fruge,  44  La.  Ann.  165;  State 

St.  139;    Hayes  v.  Cheatham,  6  Lea    u.  Boyd,  38  La.  Ann.  374;    1  Greenl. 

(Tenn.),   1;    Stewart   v.    People,    23    Ev.,  §  469. 


Mich.  63;  State  v.  Thomas,  3  Strob. 
(So.  Car.)  269 ;  Hotchkiss  v.  Germania 
Fire  Ins.  Co.,  5  Hun  (N.  Y.),  90.  So 
held  where  the  corroborating  declara- 
tion was  part  of  the  res  gesUe.  Craig 
V.  State,  30  Tex.  App.  619,  S.  C.  18  S. 
W.  R.  297.  See,  also,  State  v.  Hen- 
dricks, 32  Kan.  559 ;  State  v.  Dennin, 
32  Vt.  158. 
*Gertz  V.  Fitchburg,  etc.,  Co.,  137 


*  Chapman  v.  Cooley,  12  Rich.  L. 
(So.  Car.)  654;  Starks  v.  People,  5 
Denio  (N.  Y.),  106;  People  v.  Gay,  7 
N.  Y.  378;  Webb  v.  State,  29  Ohio  St. 
351;  Brown  V.  Mooers,  6 Gray  (Mass.), 
451;  Stamper  v.  Griffin,  12Ga.  450; 
Werts  V.  May,  21  Pa.  St.  274.  See, 
also,  Rogers  v.  Moore,  10  Conn.  13; 
Boardman  v.  Woodman,  47  X.  H.  120; 
Hey  wood  v.  Reed,  4  Gray  (Mass.) ,  574, 
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§  681.  Inspection  of  person— In  what  cases.— Trial  by  in- 
spection or  examination  was  a  well  recognized  mode  of  pro- 
cedure under  the  old  common  law,  and  it  is  yet  often  resorted 
to  in  modern  practice/  especially  in  criminal  cases  and  in  ac- 
tions for  damages  for  personal  injuries.  In  accordance  with 
the  old  practice,  where  not  changed  by  statute,  an  inspection 
may  be  had  in  criminal  trials  where  a  female  defendant  who 
has  been  found  guilty  pleads  her  pregnancy  in  stay  of  execu- 
tion.^  So,  it  may  often  be  had  where  the  question  of  personal 
identity,  age,  or  legitimacy  arises.^  In  proceedings  for  divorce 
or  nullity  of  marriage  on  the  ground  of  impotency  or  sexual 
incapacity,  an  inspection  may  be  ordered  when  shown  to  be 
necessary.*     And  an  inspection  or  view  of  the  premises  is  usu- 

1 3  Bl.  Com.  329 ;  "Trial  by  Inspec-  la.  43,  S.  C.  30  Am.  R.  387 ;  Ihinger  v. 

tion,"  25  Cent.  L.  J.  3.  State,  53  Ind.  251. 

^  Reg  V.  Baynton,  17  How.  St.  Tr.  *  Devenbagh  v.  Devenbagh,  5  Paige 

589,  631 ;  Reg  V.  Wycherley,  8  Carr.  &  Ch.   .554-557;    Briggs    v.    Morgan,    3 

p.  262.  Phillimore,  325,  S.  C.  1  Eng.  Ecc.  408- 

3  3  Bl.  Com.  332 ;    Crow  v.  Jordon,  490 ;  Shafto  v.  Shafto,  28  N.  J.  Eq.  34 ; 

49  Ohio  St.  655,  S.  C.  32  N.  E.  R.  750;  2  Bish.  Mar.  &  Div.,  §  590;  Anon,  89 

Att'y-Gen.  v.  Fadden,  1  Price,   403;  Ala.  291,  S.  C.  7  L.  R.  A.  425.     But 

Warlick  v.  White,  76  N.  C.  175;  State  this  seems  to  be  discretionary  with 

V.  Smith,  54  la.  104,  S.  C.  6  N.  W.  R.  the  trial  court.     Anon,  35  Ala.  226; 

i53.     But  see   State  v.  Danforth,  48  2  Danl.  Ch.  Pr.  1136. 
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ally  provided  for  by  statute  in  proceedings  to  lay  out  roads 
and  the  like  under  the  power  of  eminent  domain. 

§  682.  Inspection  and  physical  examination  in  criminal 
cases. — It  is  common  practice  in  criminal  trials  to  exhibit,  for 
the  inspection  of  the  jury,  the  weapon  with  which  the  crime 
was  committed,^  blood-stained  clothing,^  or,  in  general,  "any 
material  object  cajuible  of  being  produced  in  the  court-room 
and  exhibited  to  the  jury,  the  physical  characteristics  of  which 
speak  in  evidence,  in  connection  with  the  oral  evidence,  con- 
cerning the  alleged  crime.  "•'^  And  a  constitutional  provision 
that  no  one  shall  be  compelled  to  give  testimony  tending  to 
criminate  himself  does  not  i)r()lii]>it  or  prevent  tlie  clothing  or 
other  articles,  found  on  the  accused,  from  being  exhibited  to 
the  jury  in  such  a  case.^  A  physical  examination  of  the  pris- 
oner, however,  might  be  virtually  compelling  him  to  crimi- 
nate himself,  and  for  this  reason  it  is  generally,  and,  as  we 
think,  correctly,  held  that  an  order  for  such  an  examination 
can  not  be  made  against  his  consent.'^  But  this  doctrine  has 
not  passed  unchallenged,  and  the  opposite  view  has  been  taken 
by  the  Supreme  Court  of  Nevada  in  a  carefully  considered 
case.^ 

§  683.  Physical  examination  of  plaintiff  in  personal  injury 
cases. — In  an  action  for  damages  for  personal  injuries,  the 
court  may  allow  the  plaintiff,  while  testifying  as  a  witness  in 

'McDonel    v.   State,  90    Ind.   320;  Fla.  240,  S.  C.  12  So.  R.  661;  Rode- 

Wynne  v.  State,  56  Ga.  113 ;    Mitchell  riquez  v.  State  (Tex.),  22  S.  W.  R.  978. 

V.  State,  94  Ala.  68,  S.  C.  10  So.  R.  518.  ♦  Drake  v.  State,  75  Ga.  413,  415. 

"^  Com.  V.  Twitchell,  1  Brewst.  (Pa.)  *  Rex  v.  Worsenham,  1  Ld.  Raym. 

551 ;  Richards  v.  State,  82  Wis.  172,  S.  705;    People  v.  :\IcCoy,  45  How.  Pr. 

C.  51  N.  W.  R.  652.  (N.  Y.)  216;   Stokes  v.  State,  5  Baxt. 

3  See,  for  example.  Com.  v.  Brown,  (Tenn.)  619,  S.  C.  30  Am.  R.  72 ;  State 

121  Mass.  69;    People  v.  Gonzales,  35  v.  Jacobs,  5  Jones  L.   (N.  Car.)  259; 

N.  Y.  49;   Story  v.  State,  99  Ind.  413;  Day  i'.  State,  63  Ga.  667. 

Hart  V.  State,  49  Am.  R.  188,  and  note,  «  State  v.  Ah  Chuey,  14  Nev.  79,  S. 

191 ;  People  v.  Wright,  89  Mich.  70,  S.  C.  33  Am.  R.  530,  and  note,  540.     See, 

C.50N.  W.  R.  792;  State  v.  Crow,  107  also.   State  v.  Garrett,  71  N.  Car.  85; 

Mo.  341,  S.  C.  17  S.  W.  R.  745;  State  State    v.   Graham,   74    N.   Car.    646; 

V.  Robinson,  35  S.  Car.  340,  S.  C.  14  Walker  v.  State,  7  Tex.  App.  245. 
'..  E.  Rep.  766;  Whetston  r.  State,  31 
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his  own  behalf,  to  exhibit  the  injured  part  to  the  jury.^ 
Whether  the  court  may  compel  such  an  exhibition,  or  a  sur- 
gical examination  before  trial,  is  a  vexed  question;  but  the 
tendency  of  the  later  decisions  is  to  deny  the  power  of  the 
court  to  do  so,  at  least  in  the  absence  of  a  statute  authorizing 
it. 2  The  mere  fact  that  a  surgeon  examined  the  plaintiff  out 
of  court  and  in  the  absence  of  the  defendant  will  not  render 
his  evidence  inadmissible,  if  it  is  otherwise  competent. ^ 

§  684.   Order  for  inspection  of  person — How  enforced. — 

In  cases  and  in  jurisdictions  in  which  the  court  has  the  right 
to  require  a  party  to  submit  to  a  personal  examination,  it  must 
also  have  power  to  enforce  its  order.  This  power  has  been  ex- 
ercised in  various  ways.  If  the  plaintiff  refuses  to  obey  an 
order  for  examination  or  inspection  properly  made,  the  court 
may  dismiss  the  action,  or  refuse  to  permit  him  to  give  evi- 
dence of  his  injury,*  and  he  may,  if  necessary,  be  punished  as 
for  contempt.^ 


•  Barker  v.  Town  of  Perry,  67  Iowa, 
146,  S.  C.  25  N.  W.  R.  100;  Hess  v. 
Lowrey,  122  Ind.  225,  S.  C.  7  L.  R.  A. 
90 ;  Ind.  Car  Co.  v.  Parker,  100  Ind. 
181 ;  Mulhado  v.  Brooklyn  City  R.  R. 
Co.,  30  N.  Y.  370;  Langworthy  v. 
Green  Tp.,  95  Mich.  93,  S.  C.  54  N. 
AV.  R.  697;  Townsend  v.  Briggs,  99 
Cal.  481,  S.  C.  32  Pac.  Rep.  307.  But 
see  French  v.  Wilkinson,  93  Mich.  322, 
S.  C.  53  N.  W.  R.  530. 

*  Union  Pacific  Ry.  Co.  v.  Botsford, 
141  U.  S.  250,  S.  C.  11  Sup.  Ct.  R.  1000 ; 
Penn'a  Co.  v.  Newmeyer,  129  Ind.  401 ; 
Parker  v.  Enslow,  102  111.  272 ;  Peoria, 
D.  &  E.  Ry.  Co.  V.  Rice,  144  111.  227, 
S.  C.  33  N.  E.  R.  951 ;  McQuigan  v. 
Delaware,  etc.,  R.  R.  Co.,  129  N.  Y.  50, 
S.  C.  29  N.  E.  R.  235 ;  Stuart  v.  Havens, 
17  Neb.  211 ;  Neuman  v.  Third  Ave.  R. 
R.  Co.,50N.Y.Super.Ct.412.  Affirm- 
ing the  right  to  compel  such  an  ex- 
amination are  the  following  decisions : 
Schroeder  v.  Chicago,  R.  I.,  etc.,  R.  R. 
Co.,  47  la.  375;  White  v.  Milwaukee 
City  Ry.  Co.,  61  Wis.  536,  S.  C.  50  Am. 
R.  154,  an<l  authorities  cited  in  note, 


156 ;  Alabama  G.  S.  R.  R.Co.  v.  Hill,  90 
Ala.  71,  S.  C.  9  L.  R.  A.  442 ;  Atchison, 
Topeka,  etc.,  R.  R.  Co.  v.  Thul,  29  Kan. 
466,  S.  C.  44  Am.  Rep.  659;  Graves  v. 
Battle  Creek,  95  Mich.  266,  S.  C.  54  N. 
W.  R.  757,  S.  C.  19  L.  R.  A.  641;  Hat- 
field V.  St.  Paul,  etc.,  R.  R.  Co.,  33 
Minn.  130.  See,  also,  Richmond  &  D. 
R.  R.  Co.  V.  Childress,  82  Ga.  719,  S. 
C.  3  L.  R.  A.  808;  Shepard  v.  Mis- 
souri Pacific  R.  R.  Co.,  85  Mo.  629,  S. 
C.  55  Am.  Rep.  390;  Sibley  r?.  Smith, 
46  Ark.  375,  S.  C.  55  Am.  R.  584.  This 
view  is  approved  by  Judge  Thompson 
in  a  leading  article  in  25  Cent.  Law 
Jour.  3,  7. 

^  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Falvey,  104  Ind.  409,  417. 

*  Turnpike  Co.  v.  Baily,  37  Ohio  St. 
104;  Anon.,  89  Ala.  291,  S.  C.  7  L.  R. 
A.  425. 

^  Harrison  v.  Sparrow,  7  Eng.  Ecc. 
357.  See,  also,  as  to  the  penalty  in 
case  the  defendant  will  not  submit  to 
an  order  for  inspection.  Newell  v. 
Newell,  9  Paige  (N.  Y.),  25;  Anon,  35 
Ala.  226,  228. 
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§  685.  Inspection  of  chattels. — On  tlie  trial  of  an  issue  in- 
volving the  quality  or  condition  of  a  chattel,  the  court  may 
permit  it  to  be  exhibited  to  the  jury  with  proper  evidence  as 
to  its  identity  and  condition  at  the  time  in  question.^  An 
English  court  even  permitted  a  baby  elephant  to  be  brought 
before  it.'"^  Whether  an  article  proposed  to  be  exhibited  in 
court  is  too  cumbersome  or  not  is  said  to  be  a  question  within 
the  discretion  of  the  trial  court. ^  The  clothing  of  the  plaint- 
iff's decedent  may  be  exhibited  to  the  jury  in  an  action  for 
damages  for  his  death  by  the  alleged  negligence  of  the  defend- 
ant where  it  tends  to  establish  such  negligence  as  the  cause  of 
his  death.*  So,  defective  machinery,  iron  rails,  and  the  like, 
may  be  exhibited  to  the  jury  in  similar  cases  for  the  same  or 
a  like  purpose.^  But  samples  of  silk,  clothing  or  other  manu- 
factured articles  have  been  held  inadmissible  to  show  the  con- 
dition of  the  machinery  by  which  they  were  made.'' 

§  686.  Experiments  and  practical  tests. — In  addition  to  the 
exhibition  and  inspection  of  persons  or  things,  or  in  place 
thereof,  experiments  ma}'  sometimes  be  made  in  court,  or  evi- 
dence of  such  experiments  outside  of  court  may  be  given  if 
they  were  made  under  similar  conditions  to  those  shown  to 
have  existed  in  the  case  at  bar.'  In  one  case,  in  which  the 
defendant  was  indicted  for  disturbing  a  religious  meeting,  by 
attempting  to  sing,  the  court  permitted  witnesses  to  imitate 
his  so-called  singing."^  In  another  case,  where  the  question 
arose  as  to  whether  a  scar  upon  the  bottom  flange  of  a  rail  was 
made  by  a  locomotive  wheel  as  the  rail  lay  across  the  track, 

'  Line  v.  Taylor,  3  F.  &  F.  731 ;  King  amazoo,  94  Mich.  52,  S.  C.  53  N.  W. 

V.  N.  Y.  Cent'.  R.  R.  Co.,  72  N.  Y.  607 ;  R.  955. 

Evarts  v.  Middlebury,  53  Vt.  626.  «  McCullocli  v.  Dobson,  133  N.Y.  114, 

'Thurman  v.  Bertram,  20  Alb.  Law  S.  C.  30  N.  E.  R.  641. 

Jour.   151.     In   another  case,  a  dog.  '  Lincoln  v.  Copper  Mfg.  Co.,  9  Allen 

Line  v.  Taylor,  3  F.  &  F.  731.  (Mass.),  181 ;  State  v.  Elhvood,  17  R. 

="  Jackson  r.  Pool,  91  Tenn.  448,  S.  C.  I.  763,  S.  C.  24  Atl.  R.  782 ;  Williams 

19S.  W.  R.  324.  V.  Taunton,    125   Mass.   34;  Dryer  r. 

*Sennv.  Southern  R.  R.  Co.,  108  Mo.  Brown,  52  Hun  (N.  Y.),  321 ;  People 

142,  S.  C.  18  S.  W.  R.  1007.    Compare  v.    Levine,   85   Cal.    39;    Leonardo. 

Louisville  &  N.  R.  R.  Co.  v.  Pearson  Southern  Pacific  Co.,  21  Ore.555,S.C. 

(Ala.),  12  So.  R.  176.  15  L.  R.  A.  221,  and  note. 

»  King  V.  N.Y.  Cent.,  etc.,  R.  R.  Co.,  «  State  v.  Linkhaw,  69  N.  Car.  214, 

T2  N.  Y.  607.    But  see  :\r. 'Grail  r.  Kal-  S.  C.  12  Am.  R.  645. 
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and  the  defendant  had  introduced  the  scarred  rail  in  court,  it 
was  held  proper  for  the  plaintiff  to  introduce  a  similar  wheel 
and  section  of  rail  and,  by  experimenting  or  illustrating  with 
them,  to  show  to  the  jury  that  the  wheel  could  not  strike  the 
lower  flange  of  the  rail  as  claimed  by  the  defendant.^  So, 
where  the  effect  of  the  use  of  a  blotting  pad  was  in  issue,  it  was 
held  error  to  refuse  to  permit  a  witness  to  try  the  experiment 
in  the  presence  of  the  jury.^  In  another  case  the  agent  of  the 
plaintiff  was  permitted  to  operate  a  cash  register  in  the  pres- 
ence of  the  jury  after  proving  that  it  was  in  the  same  condi- 
tion as  it  was  when  the  defendant  returned  it  for  failing  to 
work  properly.^  And,  in  an  action  to  recover  damages  for 
personal  injuries,  pins  were  stuck  into  the  plaintiff  to  demon- 
strate that  she  was  paralyzed  by  the  injury.*  Evidence  of  ex- 
periments made  by  a  witness  outside  of  court  has  also  been 
held  admissible  to  show  that  the  witness  could  have  seen  what 
he  testified  to  having  seen,^  to  show  that  the  plaintiff  was  in- 
jured by  having  his  foot  caught  in  a  switch,^  and  the  like. 
Usually,  however,  such  evidence  is  admitted  only  in  connec- 
tion with  the  testimony  of  experts,''  and  whether  the  experi- 
ment is  made  in  or  out  of  court  the  conditions  and  circum- 
stances under  which  it  is  made  must  be  at  least  substantially 
the  same  as  those  of  the  case  on  trial. ^  Experiments  by  the 
jurors  themselves  are  not  favored.^ 

'Leonard  v.  Southern  Pac.  Co.,  21  note;  Boyd  v.  State,  14  Lea  (Tenn.), 

Ore.  555,  S.  C.  15  L.  R.  A.  221.  161. 

2  Farmers',  etc..  Bank  v.  Young,  36  ^Lake  Erie,  etc.,  R.  R.  Co.  v.  Mugg, 
la.  44.  132  Ind.  168,  S.  C.  31  N.  E.  Rep.  564; 

3  National     Cash    Register    Co.    v.  Chicago,  St.  L.  &  P.  R.  R.  Co.  v.  Cham- 
Blumenthal,  85  Mich.  464.  pion  (Ind.),  36  N.  E.  R.  221 ;  Com.  v. 

*  Osborne  v.  Detroit,  32  Fed.  R.  36.  Piper,  120  Mass.  185 ;  State  v.  Fletcher 

5  Smith  V.  State,  2  Ohio  St.  511.  (Ore.) ,  33  Pac.  R.  575 ;  Com.  v.  Twitch- 

« Brooke  v.  Chicago,  etc.,  Ry.  Co.,  ell,  1  Brewst.  (Pa.)  551.     See,   also, 

81   la.   504.     Compare   Klanowski   v.  Ulrich  v.  People,  39  Mich.  245 ;  United 

Grand  Trunk  Ry.  Co.,  64  Mich.  279,  S.  States  v.   Ried,  42  Fed.  R.  134;    note 

C.  31  N.  W.  R.  275.  to  Chicago,  St.  L.  &  P.  R.  R.  Co.  v. 

'  State  V.  Justus,  11  Ore.  178,  185,  S.  Champion,  36  Cent.  L.  Jour.  280,  283 ; 

C.  50  Am.  R.  470;  Eidt  v.  Cutter,  127  State  v.  Lindoen  (la.),  54  N.  W.  Rep. 

Mass.  522;    Sullivan  v.  Com.,  93  Pa.  1075. 

St.  284;    McKay  v.  Lasher,  121  N.  Y.        »  State  v.  Sanders,  68  Mo.  202;    Jim 

477 ;  Hart  v.  State,  49  Am.  R.  191 ,  193,  v.  State,  4  Humph.  (Tenn.)  288 ;  Yates 
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§  087.  View  by  jury — Discivtion  of  court. — Under  the  stat- 
utes in  force  in  most  of  the  States,  the  jury  may  he  sent  out  to 
view  the  phice  where  the  crime  was  committed  or  the  injury 
happened,  or  the  features  of  which  are  involved  in  the  con- 
troversy.^ There  are  English  statutes  to  the  same  effect,  and 
this  practice  has  long  been  followed  in  that  country,  at  least  in 
real  and  mixed  actions.  The  matter  is  usually  left  to  the  dis- 
cretion of  the  trial  court,  and  its  ruling  in  granting  or  deny- 
ing a  view  in  the  exercise  of  a  sound  discretion  will  not  be  re- 
viewed upon  appeal.^ 

§  688.  Object  of  the  view. — The  object  of  the  view  is  gen- 
erally held  to  be  to  enable  the  jury  to  understand  the  evidence 
and  its  application,  not  to  collect  new  evidence.^  This  was 
clearly  the  original  purpose  of  the  view,  as  shown  by  the  En- 
glish statutes,^  and  the  reasons  for  adhering  to  the  early  con- 
ception of  its  office  are  well  stated  by  the  Supreme  Court  of 
California  as  follows:  "In  authorizing  a  court  to  send  the 
jury  to  view  the  premises  in  litigation,  it  was  not  the  purpose 
of  the  statute  to  convert  the  jurors  into  silent  witnesses,  acting 
on  their  own  inspection  of  the  land,  but  only  to  enable  them 

V.  People,  38  111.  527.     But  see  Taylor  Chicago,  P.  &  St.  L.  Ry.  Co.  v.  Leah, 

V.   Com.    (Va.),    17   S.  E.  R.  812;    2  41  111.  App.  584;    Clayton  y.  Chicago, 

Thomp.  on  Trials,  §  2(504.  etc.,  Co.,  67  la.  238 ;  Smith  v.  St.  Paul, 

'  Proffatt's  Jury  Tr.,  §  370 ;    Thomp.  etc.,  Co.,  32  Minn.  1 ;  Jenkins  v.  Wil- 

on  Trials,  §§881,  882;    Chute  v.  State,  mington,  etc.,  R.  R.  Co.,  110  N.  Car. 

19  Minn.  271,  281 ;  People  v.  Bush,  68  438,  S.  C.  15  S.  E.  R.  193.     The  court 

Cal.  623;    Luck  v.  State,  96  Ind.  16;  may  also,  upon  its  appearing  unnec- 

Erwin  v.  Bulla,  29  Ind.  95.  essary,  vacate  an  order  for  a  view  pre- 

'  "Williams  v.   Grand   Rapids,    etc.,  viouslymade.    Nesbit  r.  Kerr,  3  Yeates 

Co.,  53  Mich.  271 ;  Leidlein  v.  Meyer,  (Pa.),  194. 

95  Mich.  586,  S.  C.  55  N.  W.  R.  367;  nVright  v.  Carpenter,  49  Cal.  607; 

Coyner  v.  Boyd,  55  Ind.  166;  Board  Heady  v.  Vevay,  Mt.  S.  <fe  V.  Tp.  Co., 

of  Com'rs  Shelby  County  v.  Castetter,  52  Ind.  117;  Close  v.  Samm,  27  Iowa, 

6  Ind.  App.  579,  S.  C.  33  N.  E.  R.  986 ;  503 ;  Morrison  v.  Burlington,  etc.,  Ry. 

People  V.  Buddensieck,  103  N.  Y.  487;  Co.,  84  la.  663,  S.  C.  51  X.  W.  R.  75; 

Andrews  v.  Youmans,  82  Wis.  81,  S.  City  of  Columbus  r.  Bidlingmeier,  7 

C.  52  N.  W^  Rep.  23;    Gunn  v.  Ohio  Ohio  Circ.  Ct.  R.  136;  Chute  v.  State, 

River,  etc.,  Co.,  37  W.  Va.  421,  S.  C.  19  Minn.  271;  Brakken  r.  Minneap- 

16  S.  E.  R.  628;  Klepsch  v.  Donald,  4  ohs,  etc.,  R.  R.  Co.,  29  Minn.  41. 

Wash.  St.  436,  S.  C.  30  Pac.  R.  991 ;  *  See  1  Thomp.  on  Trials,  §§  876, 878. 
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the  more  clearly  to  understand  and  apply  the  evidence.  If  the 
rule  were  otherwise,  the  jury  might  base  its  verdict  wholly  on 
its  own  inspection  of  the  premises,  regardless  of  an  overwhelm- 
ing weight  of  evidence  to  the  contrary,  and  the  losing  party 
would  be  without  remedy  by  a  motion  for  a  new  trial.  It 
would  be  impossible  to  determine  how  much  weight  was  due 
to  the  inspection  by  the  jury,  as  contrasted  with  the  opposing 
evidence,  or  (treating  the  inspection  as  in  the  nature  of  evi- 
dence), whether  it  was  suificient  to  raise  a  substantial  conflict 
in  the  evidence.  The  cause  would  be  determined,  not  upon 
evidence  given  in  court,  to  be  discussed  by  counsel  and  con- 
sidered by  the  court  in  deciding  a  motion  for  a  new  trial,  but 
upon  the  opinions  of  the  jurors,  founded  on  a  personal  inspec- 
tion, the  value  or  the  accuracy  of  which  there  would  be  no 
ipethod  of  ascertaining.  The  statute  could  not  have  been  in- 
tended to  produce  such  results  as  these.  "^  The  impossibility  of 
getting  what  the  jury  have  seen  into  the  record  upon  appeal 
has  been  an  important  factor  in  the  problem  and  is  largely  re- 
sponsible for  the  solution  already  given;  but,  as  appellate  tri- 
bunals do  not  weigh  the  evidence,  it  would  seem  that  too  much 
influence  has  been  ascribed  to  this  factor.  Asa  matter  of  fact, 
what  the  jury  have  seen  and  the  knowledge  they  have  gained 
by  their  view  must  be  of  some  probative  influence,^  as  it  is  an 
utter  impossibility  to  entirely  shut  it  out  from  their  minds,  and 
some  of  the  courts  have  held  it  evidence  to  all  intents  and  pur- 
poses.^ But  even  where  the  jury  are  permitted  to  consider  what 
they  have  seen  as  evidence,  they  are  not  at  liberty  to  wholly 
disregard  the  other  evidence  in  the  case  and  base  their  verdict 
or  estimate  of  damages  solely  on  what  they  have  seen.* 

§  689.   Manner  of  proceeding — Irregularities. — Where  the 

» Wright?;. Carpenter, 49Cal.607, 609.  Dunlap,  47  Mich.  456;  Remy  t?.  Mu- 

2  Neff  V.  Reed,  98  Ind.  341,  347.  nicipality,  12  La.  Ann.  500,  503. 

3  City  of  Springfield  v.  Dalbey,  139  *  Washburn  v.  Milwaukee,  etc.,  R. 
111.  34,  S.  C.  29  N.  E.  R.  860 ;  Kiernan  v.  R.  Co".,  59  Wis.  364,  370,  S.  C.  18  N. 
Railroad  Co.,  123111.188,  S.C.14N.E.  W.  R.  328;  Peoria  Gaslight,  etc.,  Co. 
R.18;  Parks  V.Boston,  15  Pick.  (Mass.)  v.  Peoria,  etc.,Ry.Co.,  146  111.  372,  S. 
198;  Neilson  V.Chicago,  etc.,  R.  R.Co.,  C.  34  N.  E.  R.  550;  Topeka  v.  Martin- 
58  Wis.  516;  Toledo,  etc.,  R.  R.  Co.  v.  eau,  42  Kan.  387,  S.  C.  5  L.  R.  A.  775. 
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statute  provides  the  course  to  be  followed  in  such  cases  a  ma- 
terial variance  therefrom,  if  shown  to  have  been  injurious  to 
the  complaining  party,  may  be  sufficient  to  cause  a  reversal.^ 
Thus,  for  the  court  to  send  a  witness  with  the  jury  with  di- 
rections for  him  to  show  the  position  of  the  different  parties 
during  the  transaction  in  question  has  been  held  fatal  error  in 
a  criminal  case.^  But  mere  irregularity,  not  shown  to  have 
affected  the  verdict,  or  to  have  harmed  the  complaining  party, 
will  not  entitle  him  to  a  new  trial  or  reversal  of  the  judgment.-^ 
And  it  has  been  held  that  it  is  not  available  error  for  counsel, 
in  arguing  an  application  for  a  view,  to  state  to  the  judge,  in 
the  presence  of  the  jury,  what  they  will  see.'*  There  is  some 
conflict  among  the  authorities  as  to  whether  it  is  necessary  to 
^ocnd  the  prisoner  with  the  jury  in  a  criminal  prosecution. 
Doubtless  if  the  statute  so  provided  it  would  be  fatal  error  to 
send  the  jury  out  to  make  the  view  without  the  prisoner,  over 
proper  objection  and  exception,  but  it  has  been  held  that  a 
:i;tatute  is  not  unconstitutional  merely  because  it  provides  for  a 
view  of  the  place  where  the  crime  was  committed,  with  the 
consent  of  the  accused,  in  his  absence;  and  where  he  requests 
an  inspection  under  such  a  statute,  it  is  not  error  for  the  court 
to  permit  it  in  his  absence.^  This  doctrine  seems  to  us  to  be 
well  founded  and  supported  by  the  better  reason  where,  as  in 
many  jurisdictions,  it  is  held  that  the  object  of  the  view  is  not 
to  gather  evidence;  but  there  are  other  cases  in  which  it  is 
held  that  the  prisoner  must  accompany  the  jury,^  and,  where 
the  knowledge  that  they  gain  from  their  view  is  considered  as 
evidence,  there  is  some  reason  for  so  holding. 

'See  Erwin  v.  Bulla,  29  Ind.  95;  Bonney,  19  Cal.  426;  State  v.  Ah  Lee, 

Hayward  v.  Knapp,  22  :\[inn.  5.  8  Ore.  214;    Queen  v.  Martin,  L.  R.,  1 

'People  r.  Green,  53  Cal.  60.     See,  Cr.   C.   R.  378.      See,  also,   Com.  v. 

also.  State  v.  Lopez,  15  Nev.  407.  Webster,  5  Ciish.  (Mass.)  295,  298. 

»Luck  V.  State,  96  Ind.  16;    City  of        « People  v.  Bush,  71   Cal.  602,   S   C 

Indianapolis   v.    Scott,    72   Ind.    i96;  lOPac.  R.  169;  State  r.  Bertin,  24  La. 

Johnson  v.  Greim,  17  Neb.  447.  Ann.  46;    Carroll  v.  State,  5  Neb.  31 ; 

*Boardman    v.    Westchester,    etc.,  Benton  v.  State,  30  Ark.  328;    Foster 

Co.,  54  Wis.  364.  v.  State,  70  Miss,  755,  S.  C.  12  So.  R. 

5  Shular  v.  State,  105  Ind.  289 ;  State  822.  See,  also,  Bostock  v.  State,  61  Ga. 

V.    Adams,   20   Kan.   311;    People  v.  635;  Smith  r.  State,  42  Tex.  444. 
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§  690.  Photographs  and  diagrams.— Instead  of  a  view  and 
an  inspection  by  the  jury,  in  cases  where  the  identity  of  a  per- 
son, or  the  appearance  or  condition  of  a  place  or  thing  at  a 
previous  time,  is  in  issue,  photographs  thereof,  taken  at  the 
time,  or  while  the  conditions  remain  the  same,  may  be  ad- 
mitted in  evidence,  upon  proof  of  their  accuracy.^  But,  if 
taken  at  a  different  time,  it  should  be  shown  that  the  condi- 
tions remain  unchanged.  The  preliminary  question  of  fact  as 
to  the  accuracy  or  verification  of  the  photograph  is  to  be  de- 
termined by  the  trial  court,  whose  decision  thereon  will  sel- 
dom, if  ever,  be  disturbed  upon  appeal.''*  The  court  may  also 
permit  plans,  maps  and  diagrams  to  be  referred  to  by  witnesses 
and  exhibited  to  the  jury  for  the  purpose  of  illustration  or  ex- 
planation;-^ and,  when  sliown  to  be  correct,  they  may  be  form- 
ally admitted  in  evidence  in  connection  with  that  which  they 
explain.* 

'Albert!  v.  N.  Y.,  etc.,  R.  R.  Co.,  420;  Randall  v.  Chase,  133  Mass.  210; 

118  N.  Y.  77,  S.  C.  6  L.  R.  A.  765;  Hollenbeck  v.  Rowley,8  Allen(Mass.), 

People  V.  Buddensieck,  103  N.  Y.  487,  473 ;  Locke  v.  Railroad  Co.,  46  la.  109 ; 

S.  C.  9  N.  E.  R.  44;  Cowley  ?».  People,  Ruloff  v.  People,  45  N.  Y.  213.     In 

83  N.  Y.  464,  S.  C.  38  Am.  Rep.  464;  several  of  the  cases  just  cited  it  is  held 

Reddin  v.  Gates,  52  la.  210 ;  Omaha  that  such  preliminary  question  is  ad- 

S.  R.  Co.  V.  Beeson,  36  Neb.  361,  S.  C.  dressed  to  the  discretion  of  the  trial 

.54  N,  "W.  R.  557 ;  Ee  Jessup's  Estate,  judge,  whose  decision  thereon  is  not 

81  Cal.  408,  S.  C.  6  L.  R.  A.  594 ;  Ante,  subject  to  exception. 

§  8,  Vol.  1.  ^  Shook  V.  Pate,  50  Ala.  91 ;  McKay 

"  ^Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Lasher,  121  N.  Y.  477. 

V.  Monaghan,  140  111.  474,  S.  C.  30  N.  *  State  v.  Lawlor,  28  Minn.  216. 
E.  Tv.  869;  Blair  v.  Pelham,  118  Mass. 
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the  case. 

698.  Earnestness  and  determination 

are  essential. 

699.  Diction  —  Ornament  and    em- 

bellishment. 

700.  Making  the  cause  speak. 

701.  Illustrative  anecdotes. 

702.  Making  jurors  think  they  could 

have  presented  the  case  equal- 
ly well. 

703.  Advocates  in  the  Beecher-Til- 

ton  case. 

704.  Advocate  must  be  sincere  and 

straightforward. 

705.  Sacrifice  of  self. 

706.  Influence  and  effect  of  vanity. 

707.  Power  in  words. 

708.  Examples    of    tlie    power   of 

words. 

709.  Art  of  putting  things. 

710.  Tact  and  sagacity. 

711.  Elements  and  virtues  of  the  art 

of  putting  things. 

712.  Method— What  determines. 

713.  Facts  are  the  principal  mate- 

rials of  the  address. 

714.  Arrangement  and  treatment  of 

the  facts. 

52  (817) 


717. 

718. 
719. 

720. 

721. 


723. 

724. 
725. 
726. 

727. 

728. 

729. 
730. 
731. 
732. 
733. 
734. 
735. 
736. 
737. 

738. 

739. 
740. 
741. 
742. 
743. 


Other  elements  of  the  address. 
Hume's  method  that  of  the  ad- 
vocate. 
Mere  assertions  of  no  value. 
Overstating  confidence  in  case. 
Danger  in  exaggeration — 

Arousing  hostility. 
Argument  should  seem  intrin- 
sically strong. 
Explanation— Nature  and  use 

of. 
Explanation  in  civil  cases. 
Comparison  as  an  aid  to  ex- 
planation. 
Explanation  by  examples. 
Refutation  of  explanation. 
Examples  that   appear  to  ex- 
plain   but  do  not. 
Partial   explanation   given    as 

complete. 
Description   as  an  element  of 

the  address. 
Narrative  part  of  the  address. 
Masters  of  narrative. 
Essentials  of  narrative. 
Effect  of  theory  on  narrative. 
Ultimate  purpose  of  narrative. 
Tracing  effect  to  cause. 
Rhetorical  invention. 
Use  of  circumstances. 
Groundwork  and  materials  of 

invention. 
Molding    the    materials    into 

form. 
Probability  is  essential. 
Appeal  to  experience. 
Natural  acts— Motives. 
Unnatural  acts  — Reasons  for. 
Acts  apparently  unnatural  must 
be  made  to  appear  natural. 
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§  744.  Probability  established  by  as-      §  764. 
signing  adequate  cause. 

745.  Importance  of  probability. 

746.  Order  of  narrating  facts.  765. 

747.  Dealing  with  the  parties  and 

witnesses.  766. 

748.  Making  too  many  points. 

749.  Repetition — How   far    an   ele-        767. 

mentof  strength. 

750.  Extent  and  manner  of  refuta-        768. 

tion. 

751.  Attacking  adverse  hypothesis.        769. 

752.  Use  of  analysis  in  refutation. 

753.  Advocate  should   present    his        770. 

own  case  before  refuting  op-        771. 
ponent's  argument. 

754.  Indirect  attack. 

755.  Suggestive  method.  772. 

756.  Stratagem    of    attacking    few 

points.  773. 

757.  Admissions — When  advisable.        774. 

758.  Commenting  on  testimony  and        775. 

witnesses. 

759.  Conflict    in    testimony  —  How        776. 

treated. 

760.  Mistakes  of  witnesses  —  How 

caused  and  treated.  777. 

761.  Commenting  on  testimony  of        778. 

admissions.  779. 

762.  Course  where  witness  is  dis- 

credited. 780. 

763.  Showing  the  motive  of  corrupt 

witness.  781. 


Other  matters  to  be  shown 
where  witness  has  sworn 
falsely. 

Discussing  credibility   of  wit 
nesses — Opportunity  to  know. 

Imperfect  recollection  of  wit- 
ness. 

Silence  and  omission  of  impor- 
tant matters. 

False  witnesses  deal  in  gener- 
alities. 

Behavior  of  witness  on  the 
stand — Comments  on. 

Interest  of  witness. 

Meaning  and  use  of  the  max- 
im, "false  in  one  false  in 
all." 

Use  of  incidental  matters  to 
support  witness. 

Number  of  witnesses — Effect  of. 

Immaterial  inconsistencies. 

Relative  force  and  value  of  pos- 
itive and  negative  testimony. 

Commenting  on  inconsistencies 
or  differences  in  statements 
made  at  different  times. 

Use  of  presumptions. 

Applying  the  law  to  the  facts. 

Consequences  — Argument 
from. 

Persuasion  —  Appeal  to  pas- 
sions. 

Pathos — Use  and  abuse  of. 


§  691.  Right  to  be  heard  in  argument. — Whenever  there  is 
a  debatable  question  of  fact  to  be  submitted  to  the  jury,  either 
in  a  civil  or  criminal  case,  the  parties  have  a  right  to  be  heard 
in  argument,  either  in  person  or  by  counsel.^  But  it  is  held 
otherwise  where  the  court  rightfully  directs  a  verdict  fixing  its 
nature  and  extent.^  And  it  is  also  held  that  a  judge  is  not 
bound,  even  in  a  criminal  case,  to  hear  argument  on  a  ques- 

'  Sodousky  v.  McGee,  4  J.  J.  Marsh.  29  Kan.  527 ;    Word  v.  Com.,  3  Leigh 

(Ky.)  267 ;  Houck  v.  Gue,  80  Neb.  113,  (Va.) ,  743. 

S.  C.  46  N,  W.  R.  280;  Cartright  v.  'Harrison  v.  Park,  1  J.  J.  Marsh. 

Klopton,  25  Ga.  85;  Douglass  v.  Hill,  170;  Neidig  v.  Cole,  13  Neb.  39. 
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tion  of  law  where  his  opinion  is  so  fixed  as  to  render  argument 
unavailing.' 

§  G92.   Number  of  speakers  and  order  and  time  of  argument. 

— The  number  of  counsel  to  be  heard  and  the  order  of  argu- 
ment are  matters  resting,  to  a  great  extent,  in  the  sound  dis- 
cretion of  the  trial  court.  But  where  several  defendants  appear 
by  separate  counsel  they  will  each  be  heard,  unless  their  inter- 
ests are  similar,  and  in  that  case  the  court  may  require  the 
selection  of  one  counsel  to  be  heard  for  all.^  The  time  to  be 
occupied  in  argument  may  be  limited  by  the  court,  both  in 
civil  and  criminal  cases,  in  the  exercise  of  a  sound  discretion;^ 
but  manifest  abuse  of  such  discretion,  to  the  injury  of  a  party, 
may  constitute  error  sufficient  to  reverse  a  cause  upon  appeal.^ 
Where  counsel  is  refused  the  right  to  address  the  jur}'',  or  is 
unreasonably  limited  in  time,  he  should  object  and  except  to 
the  ruling  of  the  trial  court,  and  present  the  question  for  re- 
view in  the  appellate  court  by  bill  of  exceptions.^ 

§  693.  To  what  argument  should  be  confined — Misconduct 
of  counsel. — As  a  general  rule,  counsel  in  argument  must  con- 
fine themselves  to  the  facts  brought  out  in  evidence. *"    Thus,  it 

'  Howel  V.  Commonwealth,  5  Gratt.  Nyman,  55  Conn.  17,  S.  C.  10  Atl.  R. 

(Va.)  664-668.  161.    For  additional  illustrations,  both 

*  Sodousky  v.  McGee,  4  J.  J.  Marsh,  of  a  proper  exercise  of  this  discretion 

267.  and  of  abuse  thereof,  see  authorities 

'9Crim.  L.  Mag.  615;  Sylvesters,  cited  in  note  to  Williams  r.  State,  27 

Jerome  (Col.),  34  Pac.  R.  760;  Trice  Am.  Rep.  412,  413;  and  in  the  leading 

V.  Hannibal,  etc.,  R.  R.  Co.,  35  Mo.  article  by  Judge  Thompson  in  9  Crim. 

416;  Dunhip  v.  Fox  (Miss.),  2  So.  R.  L.  Mag.  616,  617. 

169;  Gaylord  w.  Karst,  13  N.  Y.  Supp.  MVilkins  v.    Anderson,   11  Pa.  St. 

589;  State  v.  Hoyt,  47  Conn.  518,  S.  C.  399;  Dille  v.  State,  34  Ohio  St.  617,  S. 

36  Am.  R.  89;  Com.  v.  Buccieri,  153  C.  32  Am.  R.  395,  397;  "The  Right  of 

Pa.  St.  535,  S.  C.  26  Atl.  R.  228,  245;  Argument,"  9  Crim.  L.  Mag.  617,  618. 

State  V.  Collins,  70  N.  C.  241,  S.  C.  16  «  Proffatt  on  Jury  Trials,  §  249 ;  State 

Am.  R.  771,  and  see  authorities  cited  v.  Hamilton,  55  Mo.  520;  Houser  r. 

in  note,  775.     Contra,  Hall  v.  Wolff,  Beam,  111  N.  Car.  501,  S.  C.  16  S.  E. 

61  Iowa,  559,  562.  R.  335;    Scripps  v.  Reilly,  35  Mich. 

MVhite  «.  People,  90  111.117;  Dille  371,  S.  C.  24  Am.  R.  575;   Kaime  v. 

V.   State,   34  Ohio  St.  617 ;    Cooley's  Trustees,  49  Wis.  371 ;  Taft  v.  Fiske, 

Const.  Lim.,  336;    Hunt  v.  State,  49  140  Mass.  250,   S.  C.  54  Am.  R.  459; 

Ga.  255,  S.  C.  15  Am.  R.  677;  State  v.  Mitcluim  v.  State,  11  Ga.  615;  Tucker 


820 


THE    WORK    IN    COURT. 


§  693 


IS  error,  and  cause  for  a  new  trial,  to  permit  counsel,  over  proper 
objection  and  exception,  to  state  and  comment  upon  facts  per- 
tinent to  the  issue  but  not  in  evidence.^  So,  it  is  improper  for 
counsel  to  refer  to  facts  not  pertinent  to  the  issue,  but  calcu- 
lated to  prejudice  the  case  to  the  injury  of  the  opposite  party .'-^ 


V.  Henniker,  41  N.  H.  317 ;  Kennies 

V.  Vogel,  87  111.  242,  S.  C.  7  Cent.  L. 

Jour.  18;    Felix  v.  Scharnweber,  119 

111.  445 ;  Bullis  v.  Drake,  20  Neb.  167 ; 

Martin  v.  State,  63  Miss.  505,  S.  C.  56 

Am.  R.  812;  Wolffe  v.  Minnis,  74  Ala. 

386;  Huckell  v.  McCoy,  38  Kan.  53; 

Little  Rock,  etc.,  Co.  v.  Cavenesse,  48 

Ark.  106;  People  v.  Mitchell,  62  Cal. 

411;   Henry  v.  Sioux  City,  etc.,   Ry. 

Co.,  70  Iowa,  233;    Union  Cent.  Ins. 

Co.  V.  Cheever,  36  Ohio  St.  201,  S.  C. 

38  Am.  R.  573. 

•  Brown  V.  Swineford,  44  Wis.  272,  S. 

C.  28  Am.  R.  582,  S.  C.  7  Cent.  L.  Jour. 

208 ;  People  v.  Dane,  59  Mich.  550 ;  Ev- 
ans V.  Town  of  Trenton,  112  Mo.  390, 
S.  C.  20  S.  W.  Rep.  614 ;  Wichita  Val- 
ley, etc.,  Co.  V.  Hobbs  (Texas),  23  S. 
W.  R.  923 ;  Yoe  v.  People,  49  111.  410; 
Rolfe  V.  Rumford,  66  Me.  564;  Hodg- 
kins  V.  State,  89  Ga.  761,  S.  C.  15  S.  E. 
Rep.  695 ;  Brow  v.  State,  103  Ind.  133 ; 
Grosse  v.  State,  11  Texas  App.  364; 
Sasse  V.  State,  68  Wis.  530;  Bullard 
V.  Boston,  etc.,  R.  R.  Co.,  64  N.  H.  27, 
S.  C.  10  Am.  St.  Rep.  367,  and  note. 
So  where  counsel  comments  on  testi- 
mony offered  and  excluded.  Sullivan 
V.  State,  66  Ala.  48;  Clark?;.  State,  23 
Tex.  App.  260;  Cleveland  Paper  Co.  v. 
Banks,  15  Neb.  20,  S.  C.  48  Am.  Rep. 
334;  Marble  t7.  Walters,  19  Mo.  App. 
134 ;  Hoxie  v.  Home  Ins.  Co.,  33  Conn. 
471. 

'  Farman  v.  Lauman,  73  Ind.  568; 
Schlotter  v.  State,  127  Ind.  493;  Ru- 
dolph V.  Landwerlen,  92  Ind.  34 ;  Peo- 
ple V.  Tyler,  36  Cal.  522 ;  State  v.  Kring, 
64  Mo.  591 ;  McDonald  v.  People,  126 
111.   150,  S.  C.  9   Am.  St.  Rep.  547; 


Hatch   V.   State,   8  Texas   App.   416, 
S.   C.   34   Am.   Rep.   751;    Lamar    v. 
State,  65  Miss.  93 ;  Ferguson  v.  State, 
49  Ind.  33;    Turner  v.  State,  4  Lea 
(Tenn.),206.   Change  of  venue :  State 
V.  Smith,  75  N.  Car.  306;  Paulman  v. 
Claycomb,    75    Ind.    64;    Worley    v. 
Moore,  97  Ind.  15 ;  Campbell  v.  Maher, 
105  Ind.  383.     Failure  of  accused  to 
have  wife  in  court  where  she  is  in- 
competent:   Graves  v.  United  States, 
150  U.  S.  118,  S.  C.  37  Cent.  L.  Jour. 
458;  Johnson  v.  State,  63  Miss.  313. 
Failure  of  accused  to  testify :     Wilson 
V.  United  States,  149  U.  S.  60,  S.  C.  13 
Sup.  Ct.  Rep.  765;  Austin  v.  People, 
102  111.  261;  Yarbrough  v.  State,  70 
Miss.  593,  S.  C.  12  So.  R.  551 ;  State  v. 
Hull  (R.  I.),  20  L.  R.  A.  609;  Long  tJ. 
State,  56  Ind.  182,  S.  C.  26  Am.  R.  19; 
Com.  V.  Scott,  123  Mass.  239,  S.  C.  25 
Am.  R.  87.     (But  when  he  does  tes- 
tify, see  State  v.  Glave,  51  Kan.  330, 
S.  C.  33  Pac.  Rep.  8;  Huber  v.  State, 
57  Ind.  341,  S.  C.  26  Am.  R.  57;  State 
V.  Ober,  52  N.  H.  459,  S.  C.  13  Am.  R. 
88;  Lienburger^.  State  (Tex.),  21  S. 
W.  Rep.  603.)     Failure  of  accused  to 
offer  evidence  of  good  character :  Peo- 
ple V.  Evans,  72  Mich.  367 ;    Bennett 
V.  State,  86  Ga.  401 ;  Stephens  v.  State, 
20  Tex.   App.  255 ;  Fletcher  v.  State, 
49  Ind.  124;  State  v.  Upham,  38  Me. 
261.     Personal  abuse:  Coble  w.  Coble, 
79  N.  Car.  589,   S.   C.  28  Am.  R.  338; 
Bessette  v.  State,  101  Ind.  85 ;  Bedford 
V.  Penny,  58  Mich.  424 ;  Stone  v.  State, 
22  Tex.  App.  185 ;  Freeman  v.  Demp- 
sey,  41  111.  App.  554.     Local  jealousy 
or  prejudice :   Gibson  v.  Zeibig,  24  Mo. 
App.  65;  Newton  v.  State,  21  Fla.  53; 
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And  the  closing  argument  should,  in  general,  be  confined  to 
the  grounds  stated  and  authorities  cited  or  points  of  law  re- 
ferred to  in  the  opening.^  But  while  the  argument  should  be 
confined  in  essential  matters  to  the  record  and  the  evidence, 
yet,  on  the  other  hand,  reasonable  freedom  of  debate  and  illus- 
tration should  be  allowed;  and,  as  the  whole  matter  rests  largely 
in  the  discretion  of  the  trial  court,  the  appellate  court  will  not 
interfere  unless  that  discretion  has  been  abused  in  a  manner 
likely  to  have  prejudiced  the  complaining  party. ^  Nor  will  a 
judgment  be  reversed  merely  because  counsel  has  reasoned 
illogically  or  drawn  an  erroneous  conclusion  from  the  evidence.^ 
In  the  United  States  courts,  and  in  the  courts  of  probably  a 
majority  of  the  States,  counsel  are  not  permitted  to  argue  to  the 
jury  questions  of  law,  already  decided  by  the  court  adversely, 
even  in  criminal  cases;*  but  in  Massachusetts,  Maine,  Indiana, 


Bremmer  v.  Green  Bay,  etc.,  Co.,  61 
Wis.  114;  School  Town  of  Rochester 
V.  Shaw,  100  Ind.  268.  For  additional 
cases  illustrating  these  rules,  see  note 
to  McDonald  v.  People,  9  Am.  St.  R. 
547,559;  "Misconduct  of  Counsel  in 
Argument,"  14  Cent.  L.  Jour.  406. 

'  Wynn  v.  Lee,  5  Ga.  217  ;  Cutler  v. 
Thomas,  24  Vt.  647.  To  make  the  vio- 
lation of  this  rule  available  error  on 
appeal  it  is  held  that  if  the  court  re- 
fuses to  permit  the  new  matter  to  be 
answered  under  a  statute  giving  that 
right,  an  exception  must  be  taken, 
and  the  court  must  certify  that  it  was 
new  matter,  or  the  entire  opening  ar- 
gument must  be  set  out,  at  least  in 


W.  Rep.  745;  Dowdell  v.  Wilcox,  64 
la.  721;  State  v.  Workman  (S.  Car.), 
17  S.  E.  Rep.  694;  Johnson  v.  John- 
son (Tex.),  23  S.  AV.  R.  1022;  State 
V.  Comstock,  20  Kan.  650;  State  r. 
Johnson,  76  Mo.  121 ;  Tucker  v.  Hen- 
niker,  41  N.  H.  317;  State  v.  Mallon, 
75  Mo.  355;  Scott  r.  State,  7  Lea 
(Tenn.),232;  Bulliner  i'.  People,  95 
111.394;  Stater.  Gritlin,  87  Mo.  608; 
Northington  v.  State,  14  Lea  (Tenn.), 
424. 

» Green  v.  State,  96  Ala.  29,  S.  C.  12 
So.  R.  416 ;  State  v.  Mallon,  75  Mo.  355 ; 
People  V.  Barnhart,  59  Cal .  402 ;  ]\Iorri- 
son  t).  State,  76  Ind.  335;  Proctor  v. 
De  Camp,  83  Ind.  559.     Or  improperly 


substance,  so  that  the  Supreme  Court  stated    the    evidence   in   good   faith, 

may  know  that  new  matter  was  intro-  People  i\  Lee  Ah  Yute,  60  Cal.  95; 

duced  in  the  closing  argument.     Mor-  Hatcher  r.  State,  18  Ga.  460;  McNabb 

rison  v.  State,  76  Ind.  335.  r.  Lockhart,  18  Ga.  495.     Nor,  ordina- 

'  Combs  V.  State,  75  Ind.  215;  Heyl  rily,  for  retaliatory  remarks  brought 

V.  State,  109  Ind.  589;    Anderson  v.  out  by  the  opposite   party.     Paschal 


State,  104  Ind.  467;  Shular  v.  State, 
105  Ind.  289;  Baker  i'.  State,  69  Wis. 
32,  S.  C.  33  N.  AV.  R.  52;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  AVitte,  68  Texas,  295, 
S.  C.  4  S.  \V.  Rep.  490;  Faerber  v.  T. 
B.  Scott  Lumber  Co.   (AVis.),  56  N. 


r.  Owen,  77  Te.xas,  583,  S.  C.  14  S.  AY. 
R.  203;  Cartier  r.  Troy  Lumber  Co., 
35  111.  App.  449;  jMiner  r.  Lorman,  66 
Mich.  530,  S.  C.  33  N.  W.  R.  866. 

*  Com.  V.  Zimmerman,  1  Cranch  C. 
C.  47;    U.  S.  V.  Riley,  5  Blatchf.  204, 
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Georgia,  Tennessee,  North  Carolina,  and,  perhaps,  in  one  or 
two  other  States,  it  is  lield  that  counsel  have  a  right  to  argue 
the  law  to  the  jury  in  criminal  cases,  although  not,  as  a  rule, 
in  civil  cases. ^ 

§  694.  Reading  from  books  in  aro^ument. — Where  the  right 
to  argue  the  law  to  the  jury  exists,  counsel  may  be  permitted 
to  read  it  to  them  from  the  books  of  the  law,^  within  reasona- 
ble limits,^  if  it  is  good  and  relevant.'*  But  law  books  can  not 
be  read  for  the  purpose  of  getting  facts  before  the  jury  not 
regularly  offered  and  admitted  in  evidence.^  No  matter 
whether,  according  to  the  law  and  practice  of  any  particular 
jurisdiction,  the  law  can  be  read  and  argued  to  the  jury  or  not, 
permitting  counsel  to  do  so  will  not,  it  seems,  be  reversible 
error  where  the  law  so  read  or  argued  is  correct  and  applicable 
to  the  case,  and  not  prejudicial  to  the  complaining  party. ^ 
Whether  counsel  can  read  medical  and  scientific  books  to  the 
jury  or  not  is  a  vexed  question.  Probably  the  true  rule  is  that 
this  can  not  be  done  for  the  j)urpose  of  getting  facts  before 
them,  but  can  be  done  so  far  as  the  reasoning  or  mere  argu- 
ment is  concerned.'^ 

207;  People  v.  Anderson,  44  Cal.  65,  *  Gregory  v.  Ohio  River  R.  R.  Co., 

70;  Sullivan  v.  Royer,  72  Cal.  248,  S.  37  W.  Va.  606,  S.  C.  16  S.  E.  R.  819; 

C.  1  Am.  St.  R.  51,  and  note.    And  see  Winkler  v.  State,  32  Ark.  539. 

article  on  "The  Right  of  Argument,"  ^Evansville  v.  Wilter,  86  Ind.  414; 

9  Crim.  L.  Mag.  611,  and  authorities  Laughlin  v.  Street  Ry.  Co.,  80  Mich, 

therein  cited;    1  Thomp.  on  Trials,  154,  S.  C.  44  N.  W.  R.  1049;  Dempsey 

§§  942,944;  Elliott's  App.  Proc,  §672.  v.  State,  3  Tex.  App.  429;    Hudson  v. 

'  See  9  Crim.  L.  Mag.  632,  633,  and  Hudson,  90  Ga.  581,  S.  C.  16  S.  E.  R. 

authorities  there  cited ;  "Questions  of  349;  Arey  v.  De  Loriea,  55  Fed.  Rep. 

Law  and   Fact,"   19  Am.  and    Eng.  323;  Ricketts  i?.  Chesapeake,  etc.,  R. 

Encyc.   of  Law,  598;    1   Thomp.  on  R.  Co.,  33  W.Va.  433,  S.  C.  7L.  R.  A. 

Trials,  §  943.  354;    Phoenix  Ins.    Co.  v.   Allen,    1^ 

»  Stout  r.  State,  96  Ind.  407 ;  Com.  V.  Mich.    501;     Baldwin's    Appeal,    4^ 

Austin,  7  Gray  (Mass.),  51;  McMath  Conn.  37. 

V.  State,  55  Ga.  303, 308 ;  Jones  v.  State,  ^  Johnson  v.  State,  59  Ga.  142. 

65  Ga.  506;    Smith  v.  State,  21  Tex.  '  See  leading  article  by  Mr.  Moak  in 

App.  278;    Gilberson  v.   Miller,  etc.,  24  Alb.  Law  Jour.  266,  and   note  to 

Co.,  4  Utah,  46,  S.  C.  5  Pac.  R.  699.  Ashworth  v.  Kittridge,  59  Am.  Dec. 

^ Com.  V.  Murphy,  10  Gray  (Mass.),  180.     Also  the  following  recent  de- 

1;    Mayfield  v.  Cotton,  37  Tex.  229,  cisions:     State  v.  O'Neil  (Kan.),  33 

232;  Curtis  v.  State,  36  Ark.  284.  Pac.  R.  287;    State  v.  Rogers,  112  N. 
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§  695.  Misconduct  of  counsel — How  taken  advantage  of.— 
Whenever  counsel  is  guilty  of  misconduct  in  argument  an  ob- 
jection should  be  made,  and  exception  to  the  ruling  of  the 
court,  or  refusal  to  rule  thereon  taken  at  the  time  and  brought 
into  the  record  by  bill  of  exceptions.'  Counsel  has  a  right  to 
interpose,  in  a  proper  manner,  during  the  argument  of  adverse 
counsel,  to  make  such  objection.''^  If  the  court,  over  proper 
objection,  erroneously  permits  counsel  to  persist  in  such  mis- 
conduct, an  instruction  to  the  jury  to  disregard  or  not  consider 
the  improper  remarks  will  not,  as  a  general  rule,  cure  the  er- 
ror.^ But  if  there  has  been  no  objection  there  is,  ordinarily  at 
least,  no  right  to  complain  upon  appeal.^  And  where  the  court 
stops  counsel  and  does  all  in  its  power  to  render  the  improper 
remarks  ineffective,  the  misconduct  is  usually  cured  and  the 
other  party  will  be  deemed  to  have  waived  further  objection — 


Car.  874,  S.  C.  17  S.  E.  R.  297;  Union 
Cent.  Ins;  Co.  v.  Cheever,  36  Ohio  St. 
201,  209,  S.  C.  38  Am.  R.  573;  Yoe  v. 
People,  49  111.  410.  As  to  reading 
newspaper,  see  Baldwin  v.  Bricker,  86 
Ind.  221;  Chicago,  etc.,  Co.  v.  Brag- 
onier,  13  Bradw.  (111.)  467;  AVilliams 
V.  Brooklyn,  etc.,  Co.,  126  N.  Y.  96. 

'  Choen  v.  State,  85  Ind.  209 ;  Buscher 
V.  Scully,  107  Ind.  246;  Bradshaw  v. 
State,  17  Neb.  147,  S.  C.  22  N.  W.  E. 
361;  State  v.  Abrams,  11  Ore.  169; 
Turner  v.  State,  4  Lea  (Tenn.),  206; 
Roeder  v.  Studt,  12  :Mo.  App.  566; 
Fredericks  t'.  Judah,  73  Cal.  604  ;  Bed- 
ford r.  Penney,  65  Mich.  667;  Chand- 
ler r.  Thompson,  30  Fed.  R.  38.  But 
see  Dowdell  r.  Wilcox,  64  la.  721; 
Turner  v.  State,  4  Lea  (Tenn.),  206. 
The  objection  should  be  specific. 
Louisville  &  N.  R.  R.  Co.  v.  Hurt 
(Ala.),  13  So.  Rep.  130;  Morrison  ?>. 
State,  76  Ind.  335;  Coble  v.  Eltzroth, 
125  Ind.  429;  Elhott's  App.  Proc, 
§782. 

»  Long  r.  State,  12  Ga.  293,  330 ;  Mor- 
rison V.  State,  76  Ind.  335. 

» Scripps  V.  Reilly,  35  Mich.  371,  S. 


C.  24  Am.  R.  575 ;  Tucker  v.  Henniker, 
41  N.  H.  317;  Bullard  v.  Boston,  etc., 
R.  R.,  64  N.  H.  27,  S.  C.  10  Am.  St.  R. 
367 ;  Brown  v.  Swineford,  44  Wis.  282, 
S.  C.  28  Am.  R.  582;  Forsyth  v.  Coth- 
ran,  61  Ga.  278;  School  Town  of 
Rochester  v.  Shaw,  100  Ind.  268.  See, 
also.  State  v.  Tennison,  42  Kan.  330, 
S.  C.  22  Pac.  R.  429;  Augusta,  etc., 
Co.  V.  Randall,  85  Ga.  297,  S.  C.  11  S. 
E.  R.  706.  Compare  State  v.  O'Neal, 
7  Ired.  L.  (N.  Car.)  251;  Fry  v.  Ben- 
nett, 3  Bosw.  200,  S.  C.  28  N.  Y.  324; 
Kennedy  v.  People,  40  111.  488.  A 
misstatement  as  to  the  law  may  be 
cured  by  instruction.  Proctor  v.  De 
Camp,  83  Ind.  559. 

*  Byrd  v.  Hudson,  113  N.  Car.  203, 
S.  C.  18  S.  E.  R.  209;  Hudson  v.  Jor- 
dan, 108  N.  Car.  10,  S.  C.  12  S.  E.  R. 
1029;  State  v.  Pollard,  14  Mo.  App. 
583;  Learned  v.  Hall,  133  :\rass.  417; 
Powers  V.  Mitchell,  77  Me.  361 ;  Wolf- 
forth  V.  State,  31  Tex.  Crim.  Rep.  387, 
S.  S.  20  S.  W.  R.  741 ;  Skaggs  r.  Given, 
29  Mo.  App.  612;  Vannatta  v.  Duffy, 
4  Ind.  App.  168,  S.  C.  30  N.  E.  R.  807. 
Compare  Hall  v.  Wolff,  61  la.  559. 
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or,  at  least,  he  can  not  complain — if  he  does  not  move  to  set 
aside  the  jury  or  take  other  steps  to  secure  a  fair  trial. ^ 

§  696.  Purpose  of  the  address.— A  great  argument  is  the 
argument  that  carries  the  jury.  It  is  for  the  purpose  of  secur- 
ing the  verdict,  and  only  for  that  purpose,  that  the  sensible 
advocate  speaks  at  all.  The  argument  is  the  means,  not  the 
end.^  The  argument  is  but  an  instrument  used  to  bring  about 
a  desired  result.  It  is  no  more  an  end  than  is  the  chisel  of  the 
sculptor  or  the  brush  of  the  painter.  It  is  not  for  the  purpose 
of  affording  an  advocate  a  field  for  displaying  his  learning  or 
his  rhetoric  that  his  client  employs  him,  but  for  the  purpose 
of  convincing  or  persuading  the  jury  that  the  law  and  the  evi- 
dence, or  that  justice  and  right,  entitle  him  to  their  verdict.^ 
All  honorable  things  that  tend  to  secure  this  result  it  is  the 
duty  of  the  advocate  to  do,  and  to  do  them  without  seeking 
fame  for  himself,  except,  indeed,  such  as  comes  to  the  success- 
ful verdict-getter.  To  be  sure,  learning  and  eloquence  may 
often  be  brought  into  the  work,  but  they  should  be  brought 
into  it  because  they  will  benefit  the  client's  cause,  and  not 
merely  because  they  will  secure  the  advocate  praise  and  ap- 
plause. They  are  called  to  aid  the  cause,  not  merely  to  benefit 
the  advocate. 

§  697.  Argument  must  be  adapted  to  the  case.— The  argu- 
ment must  be  adapted  to  the  case,  and  framed  with  the  single 
purpose  of  securing  the  verdict  of  the  jury  in  that  particular 
case.  Whatever  will  conduce  to  this  end  should  be  done,  and 
whatever  will  not  aid  in  attaining  it  should  be  sternly  put 
aside.     The  one  great  purpose  should  determine  the  frame  of 

'  Mabin  v.  Webster  (Ind.) ,  35  N.  E.  v.  People,  40  111.  488 ;  Bonner  v.  Glenn, 

R.  194;  Grubb  v.  State,  117  Ind.  277,  79  Tex.  531,  S.  C.  15  S.  W.  R.  572. 

S.  C.  20  N.  E.  R.  257;    Coleman  v.  '"'A  great    speech  is  a  very   fine 

State,  111  Ind.  563 ;  State  v.  Braswell,  thing,  but,  after  all,  the  verdict  is  the 

82  N.  Car.  693;  Little  Rock,  etc.,  Co.  thing."     Daniel  O'Connell. 

V.  Cavenesse,  48  Ark.  106 ;  Hinton  v.  ^  "At  the  bar,  conviction  is  the  great 

CreamCity  Co.,  65  Wis.  323;  Perkins  object."     Hugh  Blair.    See,  also,  13 

V.  Guy,  55  Miss.   153;    Denver,  etc.,  Am.  L.  Reg.  826. 
Co.  V.  Moynahan,  8  Col.  56 ;  Kennedy 
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the  argument,  no  matter  how  strong  tlie  temptation  to  wander 
into  collateral  matters  affording  opportunity  for  the  display  of 
rhetorical  and  declamatory  powers.  We  do  not  speak  of  elo- 
quence, because  we  believe  there  is  no  such  thing  as  genuine 
eloquence  where  the  speaker's  words  do  not  tend  to  convince 
or  persuade  in  the  particular  case  in  which  he  speaks;  for,  no 
matter  how  beautiful  his  imagery  or  well  rounded  his  periods, 
his  eloquence  is  spurious,  resembling  the  genuine  only  as  the 
counterfeiter's  most  skillful  work  resembles  the  treasury  note 
that  bears  the  government's  warrant  of  value.  To  be  elo- 
quent, the  diction  and  structure  of  the  speech  must  be  suited 
to  the  occasion.'  With  quite  as  much  propriety  might  one  en- 
gage in  the  work  of  hedging  and  ditching  in  full  court  costume 
as  for  an  advocate  to  dress  an  argument  in  an  ordinary  com- 
mercial or  property  controversy  in  sonorous  sentences  adorned 
with  tropes  and  figures.  But  there  are  causes  which  demand 
the  highest  efforts  of  oratorical  power.  There  are  cases  which 
call  for  all  the  graces  and  forces  of  oratory,  and  in  such  cases 
no  bounds  need  be  set  to  the  speech,  save  that  declamation 
should  not  be  mistaken  for  argument,  nor  words  for  thoughts, 
nor  noise  for  power. 

§  698.    Earnestness  and  determination  are  essential. — The 

wise  advocate  will  yield  to  the  dominant  purpose  for  which  he 
is  to  speak,  and  in  thinking  out  the  line  of  his  discourse  will 
strive  to  so  construct  arguments  and  so  present  facts  that  the 
jury  will  be  convinced  or  persuaded  that  his  cause  is  just;  he 
will  sink  all  considerations  of  self-benefit  in  the  determined 
resolution  to  speak  for  his  cause  and  for  that  alone.  If  his 
resolution  be  firmly  made  and  determinedly  adhered  to,  his 
words,  illustrations  and  examples  will  fit  his  cause,  provided, 
always,  that  he  be  not  a  blunderer  or  a  man  ignorant  of  human 
nature.  Both  in  the  resolution  and  in  the  execution  of  it,  he 
must  be  thoroughly  and  unyieldingly  in  earnest.  Earnestness 
and  determination  are  sources  of  power,  and  it  is  power,  not 
beauty  or  grace — though  beauty  and  grace  are  the  allies,  not 

^  Cicero,  Oratory  and  Orators,  B.  II,  Chap.  li. 
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the  enemies,  of  real  power — that  influences  the  minds  of  jurors. 
What  contributes  to  power  contributes  to  success;  what  de- 
tracts from  power,  though  it  add  beauty  and  grace,  detracts 
from  the  influence  of  a  forensic  discourse.  If  once  the  resolu- 
tion to  speak  only  for  the  sake  of  the  client's  cause  gains  su- 
premacy, then  the  discourse  will  accomplish  its  purpose,  if 
that  be  possible,  provided,  always,  that  the  advocate  knows 
every  part  of  his  case  and  rightly  judges  the  nature  and  habits 
of  thought  of  the  men  he  hopes  to  influence.  This  resolution 
will  give  to  him  an  earnestness  that  will  impel  him  to  do  what 
is  natural,  and  naturalness  ever  gives  force  to  an  argument 
upon  questions  of  fact. 

§  699.  Diction— Ornament  and  embellishment.— The  graces 
and  beauty  of  diction  are  by  no  means  unimportant;  but  what 
would  be  beautiful  in  one  case  may  be  a  positive  deformity  in 
another.  The  diction  should  always  be  chaste  and  elegant, 
never  low  and  coarse.  Nothing  so  much  detracts  from  power 
as  a  flippant,  careless  manner.  Jurors  expect,  and  they  have 
a  right  to  expect,  that  a  cause  which  calls  them  into  the  box 
shall  be  treated  with  seriousness  and  earnestness  by  the  advo- 
cate who  asks  their  attention.  Men  are  pleased  by  expressive 
and  beautiful  language.  Unlearned  men  read  Burns  with 
pleasure  and  Shakespeare  with  delight.  Learned  and  unlearned 
men  read  dry,  bald  writers,  like  Bishop  Butler,  with  reluc- 
tance, though  they  appreciate  the  force  of  the  logic.  Dry, 
dull  speakers,  at  the  bar  and  in  the  pulpit,  put  men  to  sleep, 
and  a  sleepy  mortal  was  never  yet  convinced  or  persuaded.  If 
the  discourse  sparkles  with  bright  thoughts  and  striking  words, 
the  mind  of  the  juror  is  opene'd  to  conviction.  Xenophon  truly 
said,  "It  is  easiest  to  convince  those  whom  we  please,"  and  this 
is  true  of  jurors.  But  no  juror  finds  pleasure  in  a  stilted  style 
unfitted  to  the  subject  under  discussion.  Men  like  harmony 
and  consistency,  and  they  are  quick  to  perceive  and  resent  an 
offense  against  good  taste.  Commonplaces  and  worn-out  quo- 
tations give  them  no  pleasure,  low  sayings  disgust  them,  and 
a  stilted,  unnatural  style  finds  no  favor  in  their  sight.     Orna- 
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ment  and  embellishment  are  not  to  be  disdained/  but  they 
must  be  suited  to  the  subject  and  to  the  body  of  the  discourse. 
A  profusion  of  highly-wrought  figures  would  be  as  ill-suited 
to  a  controversy  about  the  ownership  of  a  horse  or  a  town  lot 
as  the  columns  of  the  temple  of  Jupiter  to  a  pioneer's  log  cabin. 
But  illustrations,  examples  and  figures  of  speech  adapted  to 
the  subject  of  the  discourse  are  efficient  instruments  of  power. 
These,  however,  should  seem  to  arise  naturally  from  the  sub- 
ject, and  not  appear  to  be  introduced  for  mere  display.  Dr. 
Hall  said:  "If  I  were  upon  trial  for  my  life,  and  my  advo- 
cate should  amuse  the  jury  with  tropes  and  figures,  burying 
his  argument  beneath  a  profusion  of  tropes  and  figures,  I  would 
say  to  him:  'Tut,  man;  you  care  more  for  your  vanity  than 
for  my  hanging.  Put  yourself  in  my  place;  speak  in  view  of 
the  gallows,  and  you  will  tell  your  story  plainly  and  earnestly.' 
I  have  no  objections  to  a  lady's  winding  a  sword  with  ribbons 
and  studding  it  with  roses  when  she  presents  it  to  her  lover, 
but  in  the  day  of  battle  he  will  tear  away  the  ornaments  and 
present  the  naked  edge  to  the  enemy."  Certainly,  no  wise 
advocate  will  bury  his  arguments  beneath  tropes  and  figures, 
but  he  will  use  tropes  and  figures  to  arouse  emotions  of  pleas- 
ure in  the  minds  of  the  jury,  and  to  dispose  them  to  a  favora- 
ble reception  of  his  arguments;  and  so,  too,  he  will  use  them 
to  illustrate  and  enforce  his  arguments.  Erskine,  Webster, 
Choate,  Prentiss  and  Spencer,  richly  adorned  their  forensic 
speeches,  and  yet  no  one  can  doubt  their  real  power.  A  speech 
barren  of  ornament  seldom  moves  a  jury,  for  men  are  influ- 
enced by  the  beautiful  and  the  sublime.  Poetry  finds  its  way 
to  the  minds  of  men,  and  lingers  there  because  of  its  beauties,  and 
not  because  of  its  arguments  or  its  utility.^  Advocates  are  often 
induced,  by  the  fear  of  "shooting  over  the  heads  of  the  jury," 
to  adopt  what  is  called  a  plain  style,  and  to  rigorously  exclude 
all  ornaments  and  embellishments.  In  this  they  err.  Men 
unlettered   and   unlearned   read   translations    of  Homer    wifh 

•  "Eloquence,  a3  the  art  of  persuas-  "^  "Without  eloquence  one  is  not  a 

ion,  is  not  extinguished,  but  simply  poet;  without  poetry  one   is   not  an 

modified  in  form."    37  Albany  Law  orator."     Thoughts  of  a  Parish  Priest 

Jour.  426.  (Abb6  Roux),  45. 
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pleasure,  and  understand  him  without  difficulty,  and  so  they 
do  the  suhlime  poetry  of  the  line  of  Hebrew  prophecy  that 
* 'culminated  in  rapt  Isaiah's  wild  prophetic  fire."  A  dry  and 
barren  style  pleases  them  as  little  as  it  does  the  man  of  letters.^ 
To  be  sure,  they  want  thoughts  as  well  as  words,  but  the  brighter 
the  words  and  the  more  beautiful  the  imagery  in  which  the 
thoughts  are  appareled  the  better  are  they  pleased  Arch- 
bishop Whately  thus  philosophically  discusses  this  subject: 
"The  vulgar  require  a  perspicuous,  but  by  no  means  a  dry  and 
unadorned  style;  on  the  contrary,  they  have  a  taste  rather  for 
the  overflorid,  tawdry  and  bombastic;  nor  are  the  ornaments 
of  stjde  by  any  means  necessarily  inconsistent  with  perspicuity; 
indeed,  metaphor,  which  is  among  the  principal  of  them,  is, 
in  many  cases,  the  clearest  mode  of  expression  that  can  be 
adopted,  it  being  much  easier  for  uncultivated  minds  to  com- 
prehend a  similitude  or  analogy  than  an  abstract  term. '  ''^  Even 
to  the  best  trained  mind  a  simile  or  a  comparison  will  ordinar- 
ily carry  a  clearer  and  deeper  meaning  than  a  mere  general 
term,  and  we  find  judges  as  well  as  advocates,  philosophers  as 
well  as  poets,  frequently  invoking  their  aid.  But  ornamenta- 
tion that  seems  the  work  of  studied  effort,  and  wrought  for  its 
own  sake  and  that  of  its  author,  enfeebles  the  discourse,  for  it 
hides  the  cause  and  exhibits  the  speaker.  It  is  the  cause,  and 
not  the  speaker,  that  should  be  kept  before  the  minds  of  the 
jury.  An  able  reviewer  of  Curran  says:  "The  reason  and 
judgment  reject  the  unsubstantial  and  airy  creations  of  an  un- 
fettered imagination.  They  demand  that  chaste  though  not 
unadorned  diction  in  which  the  cause  itself  may  be  said  to 
speak,  and  the  speaker  is  comparatively  silent."^ 

■The    author    of    Human    Life    in  sleeping  sympathies  or  call  the  con- 
Shakespeare,  says:     "Listen  to  a  dry  science  into  action,  a  soul  of  fire  is 
legal    argument,    which    not    under-  put  into  his   logic,    which   does   not 
standing  or  not  caring  to  understand  merely  enkindle  emotion,  but  ilium- 
leaves    you     only    drowsy;     let    the  inates  intelligence." 
pleader,  however,  lay  aside  for  a  mo-        ^Whately's  Rhetoric,  Part  3,  Chap, 
ment  his  citations  and  his  inferences ;  i,  §  2 ;  Logic,  Book  3,  §  5. 
let  him  arise  to  the  grandeur  of  some        ^  Monthly  Review,  Vol.  90,  p.  337. 
noble  principle,  let  liim  awaken  the 
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§  700.  Making  the  cause  speak. — Tlie  advocate  who  makes 
his  cause  speak  is  the  one  wlio  secures  the  verdict.  If  he  can 
make  it  appear  that  it  is  the  cause  which  deserves  the  favor  of 
the  jury,  he  does  all  that  the  most  consummate  master  of  the 
art  of  advocacy  can  do.  Jurors  are  seldom  willing  to  own  that 
it  is  the  speech  that  convinces  them,  and  if  the  speaker  ob- 
trudes himself  upon  their  attention  to  the  exclusion  of  his 
cause,  it  will  almost  certainly  bring  him  defeat,  for  the  chances 
are  that  the  jurors  will  infer  that  it  is  the  art  of  the  advocate, 
and  not  the  right  of  the  cause,  to  which  they  are  expected  to 
yield.  This  they  are  quite  sure  to  resent  as  an  arrogant  claim 
of  superiority,  and  as  a  reflection  upon  their  intelligence  and 
their  independence  of  judgment.  For  this  reason,  if  for  no 
other,  all  appearance  of  speaking  for  the  sake  of  gaining  ap- 
plause for  the  speech  and  the  speaker  should  be  avoided,  and 
it  is,  therefore,  well  to  guard  against  excessive  ornamentation, 
since  it  is  very  apt  to  give  the  discourse  that  appearance.  Ad- 
vocates get  verdicts  because  they  make  it  seem  that  they  are  in 
the  right.  Jurors  give  their  verdicts  to  a  speaker  not  because 
they  think  he  has  made  a  great  speech,  but  because  he  con- 
vinces or  persuades  them  that  the  law  and  the  evidence  are 
with  him.  In  general,  it  is  the  advocate  who  is  beaten  to 
whom  they  yield  superiority  in  speaking,  and  this  may  be  ac- 
cepted as  proof  that  the  really  great  advocate  is  the  one  to 
whom  they  give  their  verdict,  but  from  whom  they  withhold 
their  praise. 

§  701.  Illustrative  anecdotes. — Professor  Matthews  relates 
an  anecdote  of  Rufus  Choate  which  is  strikingly  illustrative  of 
the  principle  we  are  endeavoring  to  establish:  "We  were 
once,"  writes  the  professor,  "talking  with  an  intelligent  old 
gentleman  in  Massachusetts,  a  hard-headed  bank  president, 
who  had  served  as  foreman  on  a  jur}'  in  a  law  case,  about  the 
ability  of  Rufus  Choate.  'Mr.  Choate,'  said  he,  'was  one  of 
the  counsel  in  the  case,  and,  knowing  his  skill  in  making 
white  appear  black  and  black  appear  white,  I  made  up  my 
mind  at  the  outset  that  he  should  not  fool  me.     He  tried  all 
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his  arts,  but  it  was  of  no  use.  I  just  decided  according  to  the 
law  and  the  evidence.'  'Of  course,  you  gave  your  verdict 
against  Mr.  Choate's  client?'  'Why,  no,  we  gave  a  verdict 
for  his  client;  but  then  we  couldn't  help  it — he  had  the  law 
and  the  evidence  on  his  side.'  "  ^  Of  Lord  Abinger  this  anec- 
dote is  told:  A  juror  who  had  given  him  many  verdicts,  on 
being  asked  what  he  thought  of  the  different  leaders,  said: 
"Well,  that  lawyer  Brougham  be  a  wonderful  man;  he  can 
talk,  he  can;  but  I  don't  think  nout  of  Lawyer  Scarlett." 
"Indeed,"  replied  his  interrogator,  "you  surprise  me.  Why, 
you  have  been  giving  him  all  the  verdicts."  "Oh,  there's 
nothing  in  that,"  said  the  juror;  "he  be  so  lucky,  you  see; 
he's  always  on  the  right  side."  David  Paul  Brown,  describ- 
ing a  great  verdict-getter,  says:  "In  addressing  a  jury  he 
seemed  rather  to  argue  his  case  with  them  than  to  them,  and, 
in  the  language  of  one  of  his  competitors,  'he  virtually  got 
into  the  jury-box  and  took  part,  as  it  were,  in  the  decision  of 
his  own  case.'  "^  The  Duke  of  Wellington  said  of  Lord  Ab- 
inger, that  when  he  pleaded  a  cause  there  were  thirteen  jury- 
men. Very  like  the  anecdotes  related  of  these  great  advocates, 
is  that  told  of  Macaulay.  His  biographer  represents  an  Edin- 
burgh artisan  as  thus  commenting  upon  one  of  his  speeches  at 
the  hustings:  "Ou!  it  was  a  wise-like  speech,  and  no  that 
defeeshunt  in  argument;  but,  eh!  mon" — with  a  pause  of  in- 
tense disappointment — "I  am  a  thinkin'  I  could  a  said  the 
hail  o'  it  mysel'." 

§  702.  Making  jurors  think  they  could  have  presented  the 
case  equally  well. — The  faculty  of  so  presenting  a  case  that  it 
shall  seem  to  the  jurors  that  they  could  themselves  have  so 
presented  it,  is  the  great  secret  of  success  in  jury  trials.  When 
this  is  done,  the  jurors  feel  that  the  strength  of  the  case  is  so 

'Oratory    and   Orators,   210.      The  tated  effusion  of  an  honest  heart ;  anc! 

author  also  gives  a  somewhat  similar  yet,  in  reality,  thoy  v/cre  preconcerted 

anecdote  of  Chief-Justice  Parsons,  of  with   so  much  skill  that  tho  judges 

Massachusetts.  were  sometimes  not  so  well  prepared 

^  The  Forum,  Vol.  2,  p.  12.     Of  An-  as  they  should  have  been  to  withstand 

tonius,  Cicero  says :    "All  his  speeches  the  force  of  them/'    Brutus,  ?;x^viio 
were,  in  appearance,  the  unpremedi- 
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great  that  the  skill  of  the  advocate  has  no  power  over  their 
minds,  hut  that  they  are  influenced  solely  hy  the  right  of  the 
case.  When  a  man  who  knows  himself  to  be  no  orator  feels 
that  he  could  have  presented  the  case  as  well  as  the  advocate 
has  done,  he  is  convinced  that  the  case  is  a  plain  one,  since 
this  conviction  is  the  foundation  of  his  conclusion  that  he  could 
himself  have  done  the  work  as  well  as  the  advocate  did  it. 

§703.  Advocates  in  the  Beecher-Tilton  case.  —  An  able 
writer,  and  an  acute  thinker,  contrasts  the  merits  and  defects 
of  the  three  great  advocates  who  fought  out  the  forensic  con- 
test in  the  memorable  Beecher-Tilton  case,  and  says:  "Mr. 
Beach  fills  us  with  admiration  of  the  advocate;  Mr.  Porter 
makes  us  in  love  with  his  cause.  Mr.  Beach  lifts  us  up;  Mr. 
Porter  carries  us  away.  When  we  listen  to  the  one  we  are 
afraid  we  shall  yield;  when  we  listen  to  the  other  we  yield 
without  knowing  it.  A  great  actress  said  that  when  she 
played  Juliet  to  Garrick's  Romeo  she  felt  that  she  could  not 
deny  him  access  to  the  balcony;  when  she  played  Juliet  to 
Barry's  Romeo  she  felt  that  she  must  inevitably  descend  to 
him.  This  expresses  the  difference  between  those  two  orators.  "^ 
The  power  which  the  writer  attributes  to  Mr.  Porter  is  that 
which  secures  verdicts.  It  is  the  power  which  Lord  Abinger 
and  other  great  verdict-getters  possessed,  and  that  which  gave 
them  such  success. 

§  704.   Advocate  must  be  sincere  and  straightforward. — 

It  is,  perhaps,  not  possible  to  fully  attain  this  power  by  art^ 
since  it  seems  the  gift  of  nature;^  but  while  it  may  not  be  pos- 
sible to  fully  attain  it  by  study  and  practice,  yet  much  mav  be 
done  in  that  direction.  If  the  advocate  will  yield  everything 
to  his  cause,  let  it  take  absolute  possession  of  him  to  the  ex- 
clusion of  all  things  else,  he  \vill  be  almost  sure  to  accomplish 
his  purpose.  If  the  case  is  to  him  the  one  thing,  the  great 
thing,  the  real  thing,  he  will  treat  it  in  a  business  way,  and  if 

*  12  Alb.  Law  Jour.  4.  born  eloquent."    Thoughts  of  a  Parish 

•  "A  man  becomes  an  orator;  he  is     Priest,  54. 
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he  treats  it  in  that  way  the  means  will  be  adapted  to  the  end, 
and  there  will  be  a  straightforward,  natural  and  determined 
effort  to  convince  the  jury  that  he  is  in  the  right.  If  this  is 
the  course  pursued  there  will  be  an  entire  concealment  of  art, 
and  neither  parade  nor  theatrical  display.  Advocates  are  not 
actors,  nor  do  they  speak  under  circumstances  like  those  un- 
der which  actors  perform.  Men  go  to  the  theater  expecting — 
indeed,  hoping — to  be  deceived  by  the  art  of  the  actor. ^  They 
know  that  all  that  the  actor  does  is  unreal.  In  the  theater  art 
is  admired;  in  the  forum  it  is  distrusted.  In  the  theater  men 
yield  to  illusions  that  in  the  forum  they  would  laugh  at  as  ri- 
diculous, or  reject  with  anger  as  an  insult  to  their  intelligence. 
Jurors  are  real  men,  concerned,  as  they,  at  least,  believe,  with 
real  things.  An  advocate  who  so  conducts  his  discourse  as  to 
arouse  a  suspicion  that  he  is  playing  an  actor's  part  may  be 
sure  that  the  faces  in  the  box  will  be  set  against  him. 

§705.  Sacrifice  of  self .  —  A  discourse,  above  all  things, 
should  be  made  to  appear  to  have  a  single  object — that  of  set- 
ting the  case  before  the  jury  as  it  actually  exists.  When  this 
appearance  can  be  given  a  discourse  to  a  jury,  and  the  case  so 
set  before  them  as  to  be  made  to  appear  to  be  so  plainly  with 
the  advocate  that  the  jurors  will  think  that  they  could  them- 
selves have  done  what  the  advocate  has  done,  the  very  highest 
point  in  advocacy  is  reached.  To  attain  this  point  a  complete 
sacrifice  of  self  to  the  cause  is  absolutely  essential. ^  Great  ad- 
vocates unhesitatingly  make  this  sacrifice,  if  sacrifice  it  is,  but 
in  truth  it  is  no  sacrifice  at  all,  since  it  brings  the  compensa- 
tion sought,  and  that  is,  the  verdict. •'* 

§  706.  Influence  and  effect  of  vanity.— The  greatest  hinder- 
ance  to  that  complete  surrender  of  self  to  the  cause  is  vanity. 

1  Illusions  (Jame8  Sully),  104.  all    other    persons,    even    himself." 

«  Of  Cicero,  the  Abb6   Roux  says :  Thoughts  of  a  Parish  Priest,  32. 

"The  Republic  is  of  great  importance  Mudge  Porter,  in   his  cross-exam- 

to  him ;  but  he  does  not  sufficiently  ination  of  the  miserable  Guiteau,  gives 

prefer  Rome,  apparently,  to  all  other  as  striking  an  example  of  the  sacrifice 

things,  even  to  his  own  glory,  nor  to  of  self  to  cause  as  can  be  found  in  the 

history  of  advocacy. 
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This  has  long  been  known  to  rhetorical  writers;  but,  while 
they  have  often  advised  men  of  the  evil  effect  of  vanity,  they 
have  not  always  done  so  in  a  practical  way.  Archbishop 
Whately  has,  perhaps,  as  clearly  as  any  one,  directed  attention 
to  this  fact.  He  says:  "It  is  a  peculiarity,  therefore,  in  tlie 
rhetorical  art,  that  in  it  more  than  in  any  other  vanity  has  a 
direct  and  immediate  tendency  to  interfere  with  the  proposed 
object.  Excessive  vanity  may,  indeed,  in  various  ways  prove 
an  impediment  to  success  in  other  pursuits;  but,  in  the  en- 
deavor to  persuade,  all  wish  to  appear  excellent  in  that  art  op- 
erates as  a  hinderance."^  But  there  is  another  consideration, 
implied,  indeed,  in  what  we  have  said  at  another  place,  and 
that  is  this:  A  juror  has  a  pardonable  vanity,  and  when  it 
can  be  made  to  seem  to  him  that  he  could  have  done  as  well 
as  the  advocate  did  with  so  plain  a  case,  two  points  are  gained 
— the  juror's  vanity  is  gratified  and  his  judgment  convinced. 
This  joint  result  can  never  be  reached  when  the  advocate  wounds 
the  juror's  vanity  by  parading  his  own  superiority,  although 
it  is  possible,  in  a  very  clear  case,  that  for  all  that,  the  juror 
may  yield  to  his  convictions  of  right  and  justice. 

§  707.  Power  in  words. — There  is  a  power  in  words. ^  Words 
without  ideas  are,  so  far  as  conviction  and  persuasion  are  con- 
cerned, barren  things.^  They  are  husks  without  kernels.  But, 
paradoxical  as  it  may  seem,  commonplace  ideas,  and,  indeed, 
even  feeble  ones,  derive  power  from  strong  words.  When  both 
the  thought  and  the  language  are  strong  there  is  real  power; 

*  "There  are  two  kinds  of  orators,  think  of  the  things  he  is  speaking  of; 
the  distinction  between  whom  might  the  second  best  shines  like  the  moon, 
be  thus  illustrated:     When  the  moon  making  you  think  much  of  him  and 
shines  brightly  we  are  apt  to  say,  of  his  eloquence."     Whately's  Anno- 
*How beautiful  is  this  moonlight! 'but  tations  of  Bacon's  Essay,   "Of  Dis- 
in  the  daytime,   'How  beautiful   are  course"  (Bacon's  Essays,  351). 
the  trees,  the  fields,  the  mountains!'  '  "Words  are  things."     Mirabeau. 
— and,  in  short,  all  the  objects  that  '  "Sometimes     mere     emotion    im- 
are  illuminated;    we  never  speak  of  presses;  but  it  soon  wearies.     Superi- 
the  sun  that  makes  them  so.     Just  in  ority  of  ideas  always  commands  at- 
the  same  way  the  really  greatest  ora-  tention  and  respect."    Theodore  Par- 
tor  shines  like  the  sun,  making  you  ker. 
53 
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but  a  really  strong  idea  may  sometimes  be  so  incased  in  words 
as  to  be,  so  far  as  a  bearer  can  perceive,  deprived  of  its  strength. 
On  the  other  hand,  feeble  ideas  may  sometimes  be  so  girt  with 
words  as  to  seem  strong.  Many  an  idea  is  shorn  of  its  strength 
by  a  divestiture  of  its  vigorous  words  as  effectually  as  Samson 
was  of  his  strength  by  the  shearing  of  his  hair.  Apart  from  the 
idea,  provided  always  that  there  is  an  idea,  words  are  elements 
of  strength.  The  thought  conveyed  by  the  Countess  of  Dorset 
in  her  famous  letter  to  the  secretary  of  Charles  the  Second, 
who  had  assumed  to  nominate  a  member  of  parliament  for  her, 
is  neither  novel  nor  striking,  and  yet  no  one  can  doubt  that 
her  words  gave  it  strength.  "I  have  been  bullied,"  wrote  the 
countess,  "by  an  usurper;  I  have  been  neglected  by  a  court; 
but  I  will  not  be  dictated  to  by  a  subject;  your  man  sha'n't 
stand."  When  Justice  Heath  refused  a  knighthood,  he  ex- 
pressed a  strong  thought  in  a  strong  way.  Sturdy  in  thought 
and  sturdy  in  words  is  his  saying:  "I  am  John  Heath,  Es- 
quire, one  of  his  majesty's  justices  of  the  Court  of  Common 
Bench,  and  so  I  will  die."  Abraham  Lincoln  was  strong  in 
words  and  in  thought  at  Gettysburg,  and  his  was  a  strength 
that  time  will  not  impair.  Carlyle  is  not  always  strong  in 
thought,  but  is  always  so  in  words,  and  among  many  real  jewels 
of  thought  are  many  imitations,  so  cunningly  set  in  words  that 
they  sparkle  like  true  gems.  Choate's  words  have  given  a 
blaze  to  many  a  dull  thought.  But  to  gather  illustrations 
would  carry  us  too  far  afield;  nor  need  we  enter  upon  the 
work,  for  our  purpose  is,  to  borrow  the  words  of  Lord  Bacon, 
''rather  to  excite  your  judgment  briefly  than  to  inform  it  tedi- 
ously." A  man  thoroughly  in  earnest  seldom  uses  grand 
words.  Possibly  a  man  of  books  and  not  of  actions,  of  dreams 
and  not  of  work,  or  a  man  of  words  and  not  of  thoughts,  such 
as  Dominie  Sampson,  might  roll  out  long  words  when  fright- 
ened or  excited,  but  the  real  man  on  a  real  occasion  is  apt  to 
use  short  words  that  ring  with  meaning.  Short  words  with  a 
special  meaning  name  things,  and  give  them  as  nearly  a  real 
character  as  it  is  possible  for  words  to  do.  Names  with  a 
meaning  are  instruments  of  power.     Power  in  diction,  as  well 
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as  in  thought,  is  what  an  advocate  most  needs.  Webster  is  a 
true  type  of  power  both  in  diction  and  in  action.  "An  emi- 
nent judge  of  the  Supreme  Court  of  Massachusetts,"  says  Mr. 
Whipple,  "in  commending  the  general  dignity  and  courtesy 
which  characterized  Webster's  conduct  of  a  case  in  a  court  of 
law,  noted  one  exception:  'When,'  he  said,  'the  opposite 
counsel  had  got  him  into  a  corner,  the  way  he  trampled  out 
was  something  frightful  to  behold.  The  court  itself  could 
hardly  restrain  him  in  his  gigantic  efforts  to  extricate  himself 
from  the  consequences  of  a  blunder  or  an  oversight.'"^ 

§  708.  Examples  of  the  power  of  words.— The  power  of  words 
is  shown  in  the  care  which  men  wbo  desire  to  shield  themselves 
from  censure  take  to  call,  as  Archbishop  Trench  says,  "ugly 
things  by  fair  names."  Bad  actions  are  in  no  small  measure 
palliated  by  fair  names,  and  it  is  for  this  reason  that  one  who 
defends  a  witness,  or  a  party  who  has  been  shown  to  be  guilty 
of  some  bad  act,  will  use  the  softest  and  mildest  terms  he  can 
command  in  speaking  of  it,  while  he  who  denounces  a  wrong 
will  do  it  in  plain,  but  not  coarse,  words.  Many  instances  are 
collected  by  Archbishop  Trench  and  by  Professor  Matthews  show- 
ing that  positive  evil  has  resulted  from  calling  bad  things  by  fair 
names,  and  they  make  good  their  assertion  that  there  is  a  mor- 
ality in  words. 2  Bad  men  seldom  give  the  right  name  to  their 
bad  deeds.  The  famous  petition  for  a  settlement  of  the  part- 
nership affairs  of  the  two  partners  who  "dealt  with  the  travelers 
on  Hounslow  Heath"  illustrates  our  proposition.  From  the 
time  of  the  pirates  that  Aristotle  says  called  themselves  "pur- 
veyors," to  our  own  time,  when  stage-robbers  call  themselves 
"road  agents,"  men  have  sought  to  escape  the  force  of  words 
descriptive  of  their  crimes.  The  advocate  who  can  fix  upon  a 
party  or  a  witness  who  has  committed  a  wrong  a  name  truly 

'  American   Literature,    and    Other  the  reasoning,  but  they  seem  to  be  in- 

Papers,    188.      Speaking  of  the  lofty  terwoven   with   it   and   to  be  a  vital 

passages  in  AVebster's  speeches,  the  j)art  of  it." 

essayist  justly  says:     "They  are  not  »TheStudy  of  Words,  99-107;  Words 

mere  purple  patches  of  rhetoric  loose-  and  Their  Abuse,  Chap,  ii  and  iii. 
ly  stretched  on  the  homespun  gray  of 
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descriptive  of  the  wrong  will  do  much  to  break  him  completely 
down;  and,  on  the  other  hand,  the  advocate  who  can  adroitly, 
and  without  seeming  effort,  cover  up  the  real  nature  of  the 
wrong  with  fair,  well-spoken  words,  will  do  much  to  save  him 
from  overthrow.  If  words  were  needed  for  no  other  purpose 
than  that  of  commenting  on  the  conduct  and  character  of  wit- 
nesses, an  advocate  would  need,  as  Shakespeare  says,  "an  ex- 
chequer of  words." 

§  709.  Art  of  putting  things. — The  art  of  putting  things  is, 
in  advocacy,  a  great  art.  In  every  case  there  are  iwo  ways  of 
putting  things.  Two  men  may  explain  the  same  fact,  or  give 
an  account  of  the  same  occurrence,  and  the  one  produce  con- 
viction where  the  other  would  barely  arouse  attention,  although 
the  matter  of  the  information  conveyed  by  both  may  be  sub- 
stantially the  same.  Emerson  says  of  an  orator  addressing  an 
audience  possessing  an  equal  knowledge  of  the  facts,  drawn 
from  the  same  source:  "The  orator  possesses  no  information 
which  his  hearers  have  not,  yet  he  teaches  them  to  see  the 
thing  with  his  eyes.  By  the  new  placing,  the  circumstances 
acquire  new  solidity  and  worth.  Every  fact  gains  new  conse- 
quence by  his  naming  it,  and  trifles  become  important.  His 
expressions  fix  themselves  in  men's  memories,  and  fly  from 
mouth  to  mouth."  An  acute  observer  of  men  and  things, 
acuter  than  most  of  his  cloth,  so  admirably  describes  the  art 
of  putting  things  m  advocacy  that  we  can  not  forbear  quoting 
from  him  at  length:  "Nowhere  in  the  world,"  he  writes,  "I 
think,  is  one  so  impressed  with  the  value  of  tact  and  skill  in 
putting  things  as  in  the  Court  of  Queen's  Bench  at  the  trial  of 
an  important  case  by  a  jury.  Does  not  all  the  difference,  as 
great  as  between  a  country  bumpkin  and  a  hog,  between  Mr. 
Follett  and  Mr.  Briefless,  lie  simply  in  their  power  of  putting 
things?  The  actual  facts,  the  actual  merits  of  the  case,  have 
very  little  to  do,  indeed,  with  the  verdict,  compared  with  the 
counsel's  skill  in  putting  them,  the  artful  marshaling  of  cir- 
cumstances, the  casting  weak  points  into  shadow,  and  bring- 
ing out  strong  points  into  glaring  relief.     I  remember  how  I 
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used  to  look  with  admiration  at  one  of  these  great  men  when, 
in  his  speech  to  the  jury,  he  was  approaching  some  circum- 
stance in  his  case  which  made  dead  against  him.  It  was  beau- 
tiful to  see  the  intellectual  gladiator  cautiously  approaching 
the  hostile  fact,  coming  up  to  it,  tossing  and  turning  it  about, 
and  finally  showing  that  it  made  strongly  in  his  favor.  Now, 
if  that  were  really  so,  why  did  it  look  as  if  it  made  against 
him?  Or,  if  the  fact  was  in  truth  one  that  made  against  him, 
why  should  it  be  possible  for  a  man  to  put  it  so  that  it  should 
seem  to  be  in  his  favor,  and  all  without  any  direct  falsifications 
of  facts  or  arguments,  without  any  of  that  mere  vulgar  misrep- 
resentation which  can  be  met  by  direct  contradiction?  Surely, 
it  is  not  a  desirable  state  of  matters  that  a  plausible  fellow 
should  be  able  to  explain  away  some  very  doubtful  conduct  of 
his  own,  and,  by  a  skillful  putting  of  things,  be  able  to  make 
it  seem,  even  to  the  least  discerning,  that  he  is  the  most  in- 
jured and  innocent  of  human  beings.  And  it  is  provoking, 
too,  when  you  feel  that  it  is  all  an  intellectual  juggle;  and  yet, 
with  all  your  logic,  you  can  not  on  the  instant  tear  it  to  pieces 
and  put  it  in  the  light  of  truth.  Indeed,  so  well  is  it  under- 
stood that  by  tact  and  address  you  may  so  put  things  as  to 
make  the  worse  appear  the  better  reason,  that  the  idea  gener- 
ally conveyed,  when  we  talk  of  putting  things,  is,  that  there  is 
something  wrong,  something  to  be  adroitly  concealed,  some, 
weak  point  in  regard  to  which  dust  is  to  be  thrown  into  too 
observant  eyes."^  There  is  a  great  deal  of  truth  and  much  of 
value  in  what  the  shrewd  parson  says,  although  there  may  be 
something  of  exaggeration.  It  contains  more  than  one  sug- 
gestion which  may  be  profitably  amplified,  analyzed,  and  stud- 
ied, even  by  advocates  of  experience.  Our  "Country  Parson," 
at  all  events,  observed  with  a  keen  eye,  and  saw  very  clearly 
the  strong  points  of  a  jury  speech.  His  words  are  almost  as 
important  for  what  they  do  not  express  as  for  what  they  do  ex- 
press, for  he  makes  no  mention  of  well-rounded  periods  or 
beautiful  metaphors,  and  the  silence  of  such  an  observer  is 
significant.  What  impressed  him  was  the  tact  and  skill  in  ar- 
' Recreations  of  a  Country  Parson  (Fields,  Osgood  &  Co.),  43. 
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raying  facts,  inventing  and  arranging  arguments,  explaining 
events  and  occurrences,  and  giving  tone  and  color  to  testimony 
and  circumstances.  There  are,  as  he  suggests,  things  to  be 
cast  into  the  shade,  things  to  be  put  into  the  background, 
things  to  be  brought  into  the  foreground  and  into  the  best 
positions,  with  all  the  light  attainable  poured  upon  them. 
Arrangement  of  position,  shading  and  coloring,  foreground 
and  background,  are  as  necessary  in  a  forensic  speech  as  in  a 
picture.  Method  arranges  the  position  for  the  figures  of  the 
mental  picture;  explanation,  narration  and  description  con- 
struct the  figures;  and  plausibility  and  probability  color  and 
shade  them.  With  the  shading  and  coloring  materials  the  ad- 
vocate needs  to  do  as  a  great  painter  advised  a  poor  one  to  do 
with  his  colors,  "mix  brains  with  them." 

§  710.  Tact  and  sagacity.— Tact  is  essential  in  a  jury  speech 
as  well  as  in  the  conduct  of  the  trial  during  the  delivery  of  the 
evidence.  "Talent  knows  what  to  do,  tact  knows  how  to  do 
it."  It  is,  indeed,  almost  as  important  to  know  how  to  do  a 
thing  as  to  know  what  to  do,  but  the  advocate  must  combine 
both  these  faculties,  for  if  he  lacks  either  he  will  be  vanquished 
in  all  close  contests.  But  the  word  "tact"  does  not  adequately 
name  the  faculty  required  by  an  advocate,  unless,  indeed,  we 
assign  to  it  a  deeper  meaning  than  that  ordinarily  given  it. 
An  advocate  needs  to  be  an  adroit  maneuverer,  quick  of  judg- 
ment and  keen  of  perception,  but  he  needs  to  be  something 
more.  A  quality  deeper  and  profounder  must  be  added,  and, 
as  nearly  as  any  word  can  name  it,  that  quality  is  sagacity. 
Sagacity  combines  keenness  and  quickness  of  perception  with 
soundness  of  judgment.^     It  is  one  of  the  essential  properties 

^Sir  Humphry  Davy  said:  "This  in  "Spare  Hours,"  in  his  philosophic 
power  of  divination,  this  sagacity,  essay  bearing  the  expressive  title, 
which  is  the  motherof  all  science,  we  "With  Brains,  Sir."  Mr.  E.  P.  Whip- 
may  call  anticipation.  The  intellect,  pie  says  upon  the  same  subject :  "That 
with  dog-like  instinct,  will  not  hunt  seemingly  instinctive  sagacity  by 
until  it  has  found  the  scent.  It  must  which  an  able  man  does  exactly  the 
have  some  presage  of  the  result  before  right  thing  at  the  right  moment  is 
it  will  turn  its  energies  to  its  attain-  nothing  but  a  collection  of  facts  as- 
ment."     Quoted  by  Dr.  John  Brown  similated  into  thought."     Dr.  Brown 
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of  common  sense,  but  it  is  also  something  more,  as  we  con- 
ceive, than  what  is  usually  called  common  sense.  "Sagacity," 
says  Aristotle,  "is  a  certain  happy  extempore  conjecture  of  the 
middle  term,  as  if  a  man,  perceiving  that  the  moon  always  has 
that  part  lustrous  which  is  toward  the  sun,  should  straightway 
understand  wliy  this  occurs,  viz.,  because  it  is  illuminated  by 
the  sun;  or,  seeing  a  man  talking  to  a  rich  person,  should  per- 
ceive that  it  is  in  order  to  borrow  money  of  him,  or  that  per- 
sons are  friends  because  they  are  enemies  of  the  same  person, 
for  he  who  perceives  the  extremes  knows  all  the  middle  causes. '  '^ 
It  is  this  faculty  that  enables  the  advocate  to  conceive  and 
frame  hypotheses  that  will  account  for  or  explain  events  and 
occurrences.  It  is  because  it  involves  soundness  of  judgment 
that  it  restrains  one  from  making  maneuvers  which  will  ac- 
complish no  practical  result.  Tact  may  sometimes  evade  re- 
sistance, but  sagacity  will  suggest  means  of  boldly  encounter- 
ing and  overcoming  it.  Sagacity  will  often  suggest  that  what 
can  not  be  denied  had  better  be  explicitly  granted  and  ex- 
plained, while  tact  is  very  likely  to  suggest  an  evasion  that  is 
nothing  more  than  a  half-concealed  contradiction.  A  mere 
tactician  is  often  "doomed  to  conquer  only  where  nothing  is  to 
be  gained,  and  to  be  defeated  where  everything  is  to  be  lost." 
Sagacity  and,  indeed,  true  tact  forbid  the  employment  of  mere 
tricks,  and  condemn  the  falsification  of  facts.  It  is  sagacity 
that  looks  along  the  line  to  be  traversed  and  gives  warning  of 
its  dangers,  and  it  is  tact  that  maneuvers  to  escape  them;  but 
sagacity  will  restrain  the  use  of  any  unfair  trick,  though  it 
may  not  forbid  the  employment  of  a  stratagem  not  dishonest 
or  vile.  Tact  is  not  cunning  in  the  sense  in  which  that  word 
is  usually  employed,  for  it  does  not  imply  that  there  should  be 
any  dishonesty  or  unfairness.  Tact,  in  short,  is  doing  the 
right  thing  adroitly  after  sagacity  decides  that  it  is  the  right 
thing. 

in  the  essay  mentioned  declares  that    worth,  of  choosing  and  rejecting,  of 

sagacity    is    "the    central    power    of    judging." 

knowing  what  is  what,  of  what  it  is        'The  Posterior  Analytics.  Chapter 
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§  711.   Elements  and  virtues  of  the  art  of  putting  things.— 

The  art  of  putting  things  depends  in  no  small  degree  upon  the 
sagacity  and  tact  of  the  advocate,  for  no  matter  how  well  he 
may  know  the  facts  or  the  law,  he  will   not  accomplish  very 
much  unless  he  knows  how  to  use  these  materials.     "Men  may 
have  the  gifts  both  of  talent  and  wit,  but  unless  they  have  pru- 
dence and  judgment  to  dictate  the  when,  the  where,  and  the 
how  those  gifts  are  to  be  exerted,"  their  gifts  will  not  avail 
them  in  practical  affairs,  for  a  sagacious  man,  with  much  less 
wit  and  talent,  will  vanquish  them  in  almost  every  closely  con- 
tested case.     Sagacious  men  adapt  their  style  to  their  subject, 
and  their  arguments  and  explanations  to  the  capacity  of  those 
whom  they  address;   but  whatever  they  do  is  done  for  the  pur- 
pose of  securing  the  verdict.     What  gave  Webster  his  influence 
was,  as  Mr.  Whipple  says,  "his  power  of  so  putting  things  that 
everybody  could  understand  his  statements,  and  his  power  of  so 
framing  his  arguments  that  all  his  steps  from  one  point  to  an- 
other, in  a  logical  series,  could  be  easily  apprehended  by  every 
intelligent  farmer  or  mechanic."     These  are,  undoubtedly,  the 
great  virtues  of  the  art  of  putting  things.     Emerson,  indeed, 
assigns  to  method  the  chief  place  in  oratory,  for  this,  he  says, 
IS  what  gives  one  man,  having  the  same  information  from  the 
same   sources,   such   great  mastery  over  his   hearers.     But  to 
entitle  method  to  this  high  rank  it  must  be  taken  to  be  much 
more  than  the  mere  plan  or  scheme  of  arrangement,  since,   to 
secure  for  a  discourse  that  power  which  Emerson  ascribes  to  it, 
there  must  be  probability  and  plausibility  interwoven  into  the 
facts  and  arguments.     The  method    which    Mr.  Whipple    so 
justly  attributes  to  Webster  is,  no  doubt,  the  true  one,  for  ar- 
guments which  seem  to  arise  naturally  and  follow  in  natural 
sequence  are  ever  the   most  powerful.     What  is  true  of  argu- 
mentation is  true,  even  m  a  higher  degree,  of  the  statement  of 
facts.     Erskine  is  an  excellent  model  in  this  respect,  as  he  is, 
indeed,  in  all  respects;  for  so  clear  and  natural  is  his  method 
that  fact  seertis  to  arise  out  of  fact,  and  fact  follow  fact,  as  cer- 
tainly as  the  sequences  of  nature. 
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§  712.    Method— VVIiat  detormines.— It  is  the  end  to  be  at- 
tained ami  the  materials  to  be   used  that   must  determine  the 
method.     It  is  no  more  possible   to  determine   what  method 
shall  be  adopted  for  a  diseourse  until  the  materials  of  the  case 
are  fully  known  than  it  is  for  a  man  to  determine  how  he  will 
go  to  a  place  of  which  he  has  no  knowledge.     Doubtless,  some 
of  the  rules  given  in  the  treatises  on  logic  and  rhetoric  are  of 
value,  but  there  is  almost  as  much  danger  of  harm  from  a  rigid 
adherence  to  them   as  from  a  complete  departure  from  them. 
The  only  sure  general   rule   is  to  look  clearly  to  the  end,  and 
from  the  means  at  hand  select  the  best  method  of  reaching  that 
end.     Men  who  have  never  read  a  page  of  a  treatise  on  logic 
or  rhetoric  are  often  strong  before  a  jury,  and  the  chief  reason 
is  that  their  method   is   a  natural  and  not  an  artificial  one. 
There  is  much  of  truth,  although  not  a  little  of  error,  in  Ma- 
caulay's  strictures   upon  (^uintilian   and  rhetorical  writers  of 
that  class.     But  while  an  unreasoning  obedience  to  arbitrary 
rules  may  induce  the  adoption  of  an  artificial  method  not  fitted 
to  the  particular  work  before  the  advocate,  still  these  rules  are 
by  no   means   unimportant.     The  danger   is  not  in  knowing 
these  rules,  but  in  not  knowing  enough  else;  that  is,  not  know- 
ing when,  where  and  how  to  use  them.     What  Napoleon  said 
of  the  art  of  war  is  true  of  the  art  of  advocacy:      "All  the  great 
captains  have   performed   great  achievements  by  conforming 
with  the  rules  of  art,  by  adapting  efforts  to  obstacles." 

§  713.   Facts  are  the  principal  materials  of  the  address.— 

Facts  are  the  principal  materials  out  of  which  an  argument  to 
the  jury  is  constructed.  Matters  of  law,  it  is  true,  enter  into 
it,  but  the  body  of  the  discourse  is  composed  of  the  facts  ex- 
tracted from  the  evidence.  The  work  of  analyzing  the  evidence 
and  extracting  the  facts  must  be  done  by  the  advocate,  and  not 
intrusted  to  the  jury.  The  evidence  is  the  source  from  which 
the  facts  are  obtained,  but  it  is  not  the  evidence  which  is  to  be 
embodied  in  the  address.  The  analysis,  to  be  effective,  must 
be  thorough,  and  the  rule  which  should  govern  is  this:  Elim- 
inate the  irrelevant,  immaterial  and   improbable  facts;   accept 
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the  material,  relevant  and  probable  facts,  with  their  subsidiary 
or  supporting  facts.  The  analysis  if  well  conducted,  will  show 
that  many  things  appearing  in  the  evidence  are  to  be  rejected 
as  irrelevant  and  immaterial;  that  others  are  to  be  rejected  as 
resting  on  untrustworthy  testimony,  and  that  others  are  to  be 
rejected  because  of  their  improbability.  It  is  true  of  almost 
every  case  that  the  controlling  facts  are  few,  no  matter  how 
great  the  body  of  the  evidence.  In  conducting  the  analysis, 
all  the  evidence  must  be  considered,  since  a  declaration,  or  a 
circumstance,  taken  by  itself,  may  be  of  little  importance,  but 
when  taken  in  connection  with  other  evidence  it  may  be  of 
controlling  force.  An  apparently  trivial  circumstance  may 
sometimes  be  the  connecting  link  in  a  chain  of  evidence,  mak- 
ing it  complete  and  perfect. 

§  714.   Arrangement  and  treatment  of  the  facts. — Facts  are 

scattered  through  the  evidence,  and  many  of  them  lie  there  in 
obscurity,  so  far  as  the  jurors  perceive.  This  may  not  be  true 
in  every  case,  but  it  is  the  assumption  upon  which  the  advo- 
cate should  ordinarily  proceed,  and,  proceeding  upon  it,  he 
will  remove  the  obscurity  which  veils  them,  and  bring  them 
into  the  light.  It  is  the  business  of  the  advocate  to  gather  the 
facts  and  so  arrange  them  that  the  jury  may  perceive  their 
character  and  effect  without  any  great  mental  effort  on  their 
part.  The  work  subsequent  to  the  analysis  is  that  of  revisal 
and  reconstruction.  It  is  to  be  remembered  that  the  juror's 
knowledge  of  the  facts  is  derived  from  the  testimony,  and  not 
from  observation,  so  that  it  is  not  of  the  highest  or  most  cer- 
tain type.  It  is  communicated  orally,  and  without  time  to 
accurately  judge  of  its  value  and  effect,  and  for  this  reason  par- 
ticular pieces  of  evidence  are  sometimes  wrongly  estimated,  and 
the  influence  of  the  evidence  as  a  whole  is  not  justly  perceived. 
The  advocate,  bearing  this  in  mind,  must  treat  the  evidence  as 
a  whole,  although,  of  course,  some  of  it  must  be  discussed  in 
detail.  He  must  not  allow  any  favorable  piece  of  evidence  to 
be  considered  without  the  attendant  circumstances  supporting 
it;  nor,   on  the  other  hand,  should  he  allow  any  unfavorable 
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piece  of  evidence  to  be  considered  apart  from  the  circumstances 
which  impair  its  value  or  its  trustworthiness. 

§  715.  Other  elements  of  the  address. — Facts  supply  the 
groundwork  for  tlie  discourse,  and,  in  the  main,  for  the  fabric 
erected  upon  it;  but  the  discourse  must  be  much  more  than  a 
catalogue  or  inventory  of  bare  facts.  Much  more  is  required 
than  a  simple  statement  of  each  independent  fact.  The  con- 
nection between  the  facts  must  be  shown,  their  probability  or 
improbability  asserted,  their  value  must  be  exhibited,  and  their 
truth  vindicated  or  their  falsity  exposed.  Inference,  explana- 
tion, narration,  description,  definition  and  argumentation  all 
enter  into  the  discourse  in  complex  cases.  The  range  is  a  wide 
one.  The  nature  of  the  proofs  must  be  stated  and  applica- 
tion made;  fallacies  must  be  detected  and  exposed;  the  com- 
pleteness of  the  line  of  evidence  must  be  pointed  out  on  the 
one  hand,  and  its  d3fects  exposed  on  the  other;  stress  must  be 
laid  upon  the  strength  of  the  advocate's  own  evidence,  and  the 
weakness  of  his  adversary's  fully  revealed;  the  weak  places  in 
the  opponent's  case  must  be  made  apparent,  the  strong  ones  in 
that  of  the  advocate  made  conspicuous;  testimony  must  be  an- 
alyzed; the  conduct  of  witnesses  must  be  discussed,  their  cred- 
ibility considered,  and  the  probability  or  improbability  of  their 
stories  be  shown;  arguments  and  proofs  must  be  advanced; 
arguments  and  inferences  must  be  met  and  refuted,  and  the 
consequences  of  the  verdict  must  be  fully  pointed  out.  Per- 
suasion and  conviction  are  the  ultimate  objects  to  be  attained, 
and  whatsoever  aids  in  attaining  them  must  be  brought  into 
effective  use. 

§  716.  Hume's  method  that  of  the  advocate. — Macaulay  pro- 
nounces Hume  an  accomplished  advocate,  and  in  describing 
his  methods  points  out  with  clearness  and  precision,  although 
not  with  entire  accuracy,  the  course  advocates  usually  pursue. 
This  is  what  the  great  essayist  says:  "Hume  is  an  accom- 
plished advocate.  Without  positively  asserting  much  more 
than   he  can  prove,    he   gives  prominence  to  all  the  circum- 
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stances  which  support  his  case;  he  glides  lightly  over  those 
which  are  unfavorable  to  it;  his  own  witnesses  are  applauded 
and  encouraged;  the  statements  which  seem  to  throw  discredit 
on  them  are  controverted;  the  contradictions  into  which  they 
fall  are  explained  away;  a  clear  and  connected  abstract  of  their 
evidence  is  given;  everything  that  is  offered  on  the  other  side 
is  scrutinized  with  the  utmost  severity;  every  suspicious  cir- 
cumstance is  ground  for  comment  and  invective;  what  can  not 
be  denied  is  passed  by  without  notice;  concessions  are  some- 
times made,  but  this  insidious  candor  only  increases  the  effect 
of  the  vast  mass  of  sophistry."^ 

§  717.  Mere  assertions  of  no  value. — A  statement  of  a  fact 
is  not  any  the  stronger  because  the  advocate  vehemently  pro- 
tests that  it  is  true.  An  address  filled  with  naked  assertions 
is  always  feeble.  An  argument  is  not  made  more  forcible  by 
mere  declarations  that  it  is  conclusive.  Assertion  is  not  proof, 
nor  is  affirmation  argument.  Many  advocates  "do  protest  too 
much,"  for  over-much  protestation  arouses  suspicion,  and  sus- 
picion bodes  no  good  to  the  speaker.  An  advocate  who  ad- 
vances an  argument  and  straightway  proclaims  its  conclusive- 
ness invites  suspicion.  A  man  who  makes  a  statement  and  at 
once  loudly  asserts  its  truth  is  as  unwise  as  he  who  ran  about 
the  streets  crying,  ''Lo!  I  am  an  honest  man."  The  wise 
course  is  to  make  the  facts  seem  true  by  proofs,  not  by  procla- 
mations. Positive  assertions  unsupported  by  argument  or 
evidence  are  empty  things,  carrying  neither  weight  nor  con- 
viction. Assertions  can  not  be  made  to  stand  for  arguments, 
nor  averments  for  proofs.  Propositions  are  to  be  asserted,  but 
they  are  also  to  be  sustained  by  evidence  or  argument.  Argu- 
ments are  to  be  made  to  appear  strong,  not  to  be  described  as 

'  The  brilliant  and  keen  critic  was  both  power  and  cunning.     In  his  de- 

himself  a  great  advocate.     His  rheto-  nunciation  of  Barere,  he  strikingly  il- 

ric  was  more  dazzling  than  Hume's,  lustrates  one  phase,  and  that  by  no 

and  his  unfairness  more  skillfully  con-  means  the  best,   of  advocacy.      But 

cealed.     In  the  defense  of  his  hero,  Macaulay  was  not  always  an  advocate, 

King  William,  and  in  his  arraignment  for  he  often  rose  to  the  position  of  a 

of  William  Penn,  Macaulay  disi)layed  just  judge,  as  in  the  case  of  Milton. 
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strong.  It  is  folly  to  imagine  that  an  argument  can  be  made 
strong  by  bare  assertions. 

§  718.    Overstating  confidence  in  case. — Harm  is  done  by 

overstating  the  force  of  the  speaker's  own  argument.  The 
great  advocates  never  overstate  the  strength  of  their  own  argu- 
ments, nor  proclaim  their  confidence  ii>  them  by  exaggerated 
and  emphatic  affirmations.  They  do  construct  their  arguments 
strongly,  and  they  do  present  them  in  a  way  that  asserts  their 
confidence  in  them,  but  they  do  not  do  it  by  loud  and  vehe- 
ment protestations,  as  feeble  advocates  usually  do.  Great  ad- 
vocates make  the  jury  feel  that  they  have  confidence  in  the 
positions  they  take,  but  they  do  not  do  it  by  mere  asser- 
tions. Exaggeration  in  any  form  weakens  a  train  of  reason- 
ing and  a  narrative  of  facts.  There  may  be  parts  of  a  dis- 
course where  amplification  and  emphasis  may  be  a  species  of 
exaggeration  and  yet  the  discourse  be  not  enfeebled,  but  in  the 
reasoning,  and  in  the  statement  of  facts,  exaggeration,  whether 
in  method,  words,  or  manner,  is  an  element  of  weakness. 
Webster  is  not  excelled  in  power  by  any  advocate  that  ever 
sought  favor  of  a  jury,  and  among  them  all  there  is  none  so 
simple  in  manner,  so  plain  in  diction,  and  so  absolutely  free 
from  exaggeration  in  any  form,  as  he.  His  discourses  move 
forward  with  a  dignified  and  sober  power  that  bears  down  all 
opposition,  and  yet  no  one  was  ever  more  careful  than  he  was 
not  to  overstate  the  force  of  his  own  arguments,  or  the  facts  of 
his  own  side. 

§  719.  Danger  in  exaggeration — Arousing  hostility. — Ers° 
kine  is  singularly  free  from  exaggeration.  His  propositions 
are  clearly  and  strongly  stated,  but  there  is  no  overstatement 
of  their  force,  nor  is  there  any  overstatement  of  the  strength 
of  the  facts.  There  is,  indeed,  throughout  all  of  his  discourses, 
a  seeming,  if  not  a  real,  restraint  upon  his  own  statements,  for 
he  makes  it  appear  that  many  things  might  have  been  much 
more  strongly  stated.  This  is  far  more  effective  than  a  dog- 
matic manner  of  stating  things.     Many  advocates  so  state  a 
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proposition  or  a  fact  as  to  make  it  seem  a  direct  challenge  to 
the  jury  to  dispute  it.  This  is  a  form  of  exaggeration,  and  a 
very  vicious  form.  The  man  who  casts  propositions  at  a  jury 
as  if  he  were  defying  them  to  answer  pursues  a  very  unwise 
course.  No  man  in  whom  a  spirit  of  hostility  is  aroused  is 
easily  convinced,  and  a  direct  challenge  to  dispute,  if  you 
dare,  is  quite  sure  to  provoke  hostility.  There  is  no  surer  way 
of  shutting  the  minds  of  jurors  against  arguments  than  that  of 
putting  them  in  such  a  way  as  to  place  the  jurors  in  the  posi- 
tion of  men  challenged  to  debate,  Sainte  Beuve  says  of  Frank- 
lin: **He  had  reflected  much  on  the  manner  of  convincing 
men  of  their  own  interest,  and  he  had  recognized  that  in  order 
to  do  so  he  must  not  seem  too  certain  and  too  fixed  in  his  own 
opinion;  men  approve  more  easily,  and  consent  more  readily 
to  accept  from  you,  what  they  think  has  been  partly  discovered 
by  themselves."^  Franklin  himself,  after  speaking  of  his 
habit  when  a  young  man  of  asserting  his  propositions,  says: 
"I  soon  found  the  advantage  of  this  change  in  my  manners; 
the  conversation  I  engaged  in  went  on  more  pleasantly.  The 
modest  way  in  which  I  proposed  my  opinions  procured  them  a 
readier  reception  and  less  contradiction."  Franklin  was  by 
no  means  the  first  to  make  the  discovery  of  which  Sainte  Beuve 
speaks,  but  no  man  ever  put  the  discovery  to  better  use. 

§720.   Argument  should  seem  intrinsically  strong. — The 

great  advocate  is  he  who  seeks  and  employs  means  for  making 
his  arguments  seem  intrinsically  strong.  He  puts  the  strength 
into  his  arguments,  and  for  this  purpose  uses  words;  but  he 
does  not  waste  words  in  proclaiming  that  his  arguments  are 
strong.  He  does  not,  by  a  parade  of  his  work  as  that  of  a  su- 
perior mind,  challenge  jurors  to  show  its  defects.  Instead  of 
inviting  opposition,  he  employs  all  the  means  at  his  command 
to  so  put  his  arguments  before  the  jurors  that  they  shall  re- 
ceive them  as  from  one  who  counsels  with  them  in  a  friendly 
way,  and  candidly  submits  to  them  plain  and  strong  arguments 
for  their  consideration.     One  of  the  principal  means  of  giving 

'  English  Portraits,  52. 
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to  arguments  on  questions  of  fact  the  plain  and  strong  appear- 
ance which  so  forcibly  commends  them  to  the  jury  is  that  of 
clear,  probable  and  plausible  explanation. 

§  721.  Explanation — Nature  and  use  of. — An  explanation, 
while  not  what  in  technical  logical  language  is  denominated 
an  argument,  is  a  means  of  proof.  Advocates,  misled  by  the 
name  given  to  the  speeches  to  the  jury,  sometimes  leave  out  of 
mind  the  other  great  elements  of  proof,  and  confine  their  dis- 
courses too  much  to  pure  argumentation.  Explanation  is  an 
element  of  great  importance  in  every  forensic  discourse.^  Facts 
lie  scattered  through  the  evidence,  and  as  the  last  words  of  the 
witnesses  fall  upon  the  ears  of  the  jury,  there  is  before  them, 
in  every  intricate  case,  a  confused  mass.  As  the  explorer 
among  the  ruins  of  a  buried  city  digs  his  way  to  things  of 
value,  casting  aside  the  rubbish  and  searching  only  for  the 
valuable  things  hidden  by  it,  so  must  the  advocate  dig  his  way 
through  the  testimony,  and  from  it  take  out  the  important 
facts  and  cast  away  the  rubbish.  The  jury  must  be  made  to 
understand  the  facts.  It  is  not  enough  to  range  the  facts  in  a 
I'ow  like  urchins  in  a  class  at  school,  but  the  nature  of  each 
iact  must  be  exhibited;  their  relations  to  each  other  must  be 
■shown,  their  relation  to  the  law  must  be  made  known,  and 
their  probability  demonstrated.  They  must  be  explained,  that 
is,  the  jury  must  be  made  to  understand  their  nature  and  effect; 
and  to  accomplish  this  the  character  of  the  testimony  by  which 
they  are  supported  must  be  shown,  the  conformity  of  the  re- 
sults of  testimony  to  experience  must  be  established,  and  the 
consequences  to  which  the  facts  lead  must  be  laid  before  the 
jury,  so  that  they  may  not  only  see  what  supports  them,  but 
may  also  understand  their  meaning  and  effect.  The  work  is 
one  of  difficulty,  and  requires  an  absolute  mastery  of  the  evi- 
dence and  the  facts  on  the  part  of  the  man  who  undertakes  it. 

'  Anthony  Trollope   makes   one   of  which  we  now  call  civil  debate,  that 

his  characters  say,  "It  is  because  you  men  on  both  sides  have  called  upon 

do  work  and  can  work,  and  because  you  to  come  forward  in  this  ditficulty." 

you  have  fitted  yourself  for  that  con-  The  Prime  Minister,  2C. 
tinned    course  of    lucid  explanation 
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No  one  can  explain  what  he  does  not  himself  understand.     He 
will  fail  as  signally  as  Bardolph  failed  in  his  attempt  to  define 
the  word   "accommodated."     The  facts    themselves  must  be 
made  clear  and  brought  fully  into  the  foreground,  each  fact 
being  assigned  a  position  of  prominence  commensurate  with 
its  importance,  and  each  must  be  explained  as  position  is  as- 
signed it.     Some  facts,  to  be  sure,  need  no  explanation,  for  a 
statement  may  enable  the  jury  to   understand   them,  and  it 
would  be  folly  to  undertake  to  make  plain  what  is  already  un- 
derstood.    But  it  must  not  be  forgotten  that  facts  which  seem 
to  the  advocate  easily  understood  are  not  always  understood  by 
the  jurors.     And  facts  clear  in  themselves,   and   understood 
when  stated,  may  need  to  have  their  relation  and  connection 
with  other  facts  clearly  stated  in  order  to  bring  out  their  full 
probative  force.     The   nerve   of    connection  must  be  shown. 
The  medium  of  connection  is  something  more  than  a  mere 
chain  of  connecting  links;   it  more  closely  resembles  the  nerves 
which  connect  the  organs  of  a  living  being  than  the  links  of  a 
metal  chain  or  the  strands  of  a  hempen  rope.     Without  this 
medium  of  connection,  explanations — and  narratives,  even  in  a 
stronger  degree — are  nerveless  and  powerless.     An  explana- 
tion of  a  fact  is  much  more  than  its  statement  or  description. 
Statement  and  description  usually  precede  explanation,  but 
they  do  not  always  include  it.     The  lines  which  separate  ex- 
planation from  narrative  and  description  sometimes  fade  into 
each  other  so  that  it  is  not  always  easy  to  accurately  mark  the 
place  where  the  one  begins  and  the  other  ends;  but,  however 
interesting  this  question  may  be  as  one  of  formal  logic  or  of 
rhetoric,  it  is  of  no  great  practical  importance  to  the  advocate. 
Explanation  may,  and  does,  indeed,  often  form  a  subsidiary 
part  of  narration;  but  when  it  assumes  that  position  care  is  re- 
quired to  prevent  it  from  breaking  the  line  of  connection  which 
gives  coherency  and  perspicuity  to  the  narrative.     Many  ele- 
ments enter  into  an  explanation.     Take,  for  example,  the  sim- 
ple fact  that  Roscius  struck  Fabius;  the  explanation  of  even 
so  simple  a  fact  requires  an  investigation  and  exposition  of  the 
motive  which  induced  the  act,  for  this,  when  explained,  may 
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show  that  the  act  was  done  maliciously  and  intentionally,  or 
that  it  was  done  in  self-defense.  Nor,  in  ordinary  cases,  will 
the  explanation  end  with  this,  for  an  analysis  of  the  circum- 
stances may  show  that  the  act  was  purely  accidental.  If  the 
case  be  a  criminal  prosecution  this  would  absolve  the  defend- 
ant, unless  another  element  should  be  discovered,  that  of  crim- 
inal carelessness.  If,  however,  the  action  be  for  damages, 
then  the  explanation  would,  on  the  one  hand,  be  directed  to 
showing  that  ordinary  care  was  omitted,  while  on  the  other 
the  advocate  would  so  explain  the  act  as  to  make  it  appear  that 
ordinary  care  was  exercised.  Take  an  example  of  a  somewhat 
more  complex  character,  as,  for  instance,  the  fact  that  a  man 
is  found  dead,  and  there  are  no  external  marks  of  violence 
The  cause  of  his  death  would  naturally  be  assumed  to  be  either 
disease  or  poison.  To  determine  the  cause  of  his  death  analy- 
sis of  the  contents  of  the  stomach  may  be  all  that  is  required, 
for  it  may  be  that  the  analysis  will  reveal  the  presence  of  poi- 
son. In  such  a  case,  the  only  explanation  the  prosecution 
would  feel  called  upon  to  give  as  to  the  cause  of  the  death 
would  be  an  explanation  of  the  analysis  and  of  the  effects  of 
the  poison.  But  this  would  only  be  a  step  in  the  case,  for  it 
would  accomplish  no  useful  result  merely  to  prove  the  cause 
of  the  death,  and  the  further  step  must  be  taken  of  ascertain- 
ing whether  the  man  committed  suicide  or  was  murdered. 
This  step  would  involve  an  explanation  of  the  motives,  the  in- 
tention, the  opportunity,  and  the  power  of  the  accused  to  com- 
mit the  murder;  while,  if  the  theory  of  the  defense  be  that  it 
is  suicide,  his  counsel  would  be  called  upon  to  explain  why 
the  deceased  took  his  own  life,  and  this  would,  it  is  obvious, 
involve  many  more  explanations.  But  cases  are  most  often 
much  more  complex  than  that  supposed.  Thus,  in  the  case  of 
Palmer  it  became  necessary  for  Lord  Cockburn  to  show  that 
Cook  died  from  poison  and  not  disease,  and  this  work  was  a 
difficult  one,  for  the  poison  was  of  such  a  subtle  character  as 
not  to  be  detected  by  analysis.  The  most  powerful  part  of 
Lord  Cockburn 's  address  in  that  case  is  that  in  which  he  ex- 
54 
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plains  the  effects  of  poison,  and  discriminates  between  the  in- 
dications of  death  from  that  cause  and  the  indications  of  death 
from  disease. 

§  722.  Explanation  in  civil  cases. — In  civil  cases  the  work  of 
explanation  is,  ordinarily,  more  difficult  than  in  criminal  cases. 
In  contested  will  cases,  for  example,  explanation  is  very  fre- 
quently a  work  of  great  importance  and  difficulty.  A  child,  we 
will  suppose,  is  disinherited,  and  this,  we  will  further  suppose, 
the  plaintiff  assumes  is  one  among  other  facts  proving  want  of 
testamentary  capacity.  His  initial  proposition  will  be  that  nat- 
ural affection  prompts  fathers  to  treat  their  children  alike,  and 
he  will  ground  his  explanation  upon  the  hypothesis  that  natural 
affection  controls,  except  where  mental  unsoundness  destroys 
the  natural  instincts  of  a  father.  His  opponent's  explanation 
will  be,  most  probably,  that  the  behavior  of  the  disinherited 
child,  or  the  liberality  of  previous  advancements,  impelled  him 
to  cut  off  the  child.  In  this  case,  the  explanation  will  be  chiefly 
of  the  motive  and  its  cause,  and  around  this,  as  the  central  point, 
all  subsidiary  considerations  will  cluster.  The  explanation  will 
carry  both  parties  into  a  great  field,  and  involve  many  ele- 
ments. Recondite  questions  of  mental  processes,  and  moral 
ones  involving  love,  affection  and  duty,  will  be  within  its 
scope.  To  take  another  illustration  from  a  different  class  of 
cases:  A  man  falls  into  a  pit  near  the  line  of  a  highway.  Here 
an  explanation  is  called  for,  involving  the  action  and  conduct 
of  the  injured  man,  as  well  as  of  the  defendant.  Once  again, 
an  engine,  we  will  suppose,  explodes  and  injures  a  by-stander. 
Here  a  great  and  difficult  part  of  the  work  will  be  that  of  ex- 
planation. 

§  723.  Comparison  as  an  aid  to  explanation. — Comparison 
is  a  great  help  to  the  advocate  in  the  work  of  explanation.  But 
to  make  this  work  effectual,  things  that  are  in  themselves  plain 
and  easily  understood  must  be  taken  as  the  basis  of  the  com- 
parison. It  will  not  do,  as  we  have  said,  to  state  the  thing, 
act  or  event  to  be  explained,   in  a  different  set  of   words;  nor 
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will  it  do  to  take  as  the  basis  of  the  comparison  that  which  is 
no  better  understood  than  that  which  is  to  be  explained.  The 
process  must  go  from  the  things  clear  to  the  thing  assumed  to 
be  obscure.  The  true  procedure  is  from  things  well  known  to 
things  not  clearly  understood.  The  comparison  we  have  in 
mind  is  not  a  mere  verbal  figure,  but  a  comparison  of  things 
with  things,  or  thoughts  with  thoughts.  Such  verbal  figures 
doubtless  do  add  energy  to  the  diction,  and  impart  a  clearer 
meaning  to  the  words;  but,  after  all,  they  are  not  the  substan- 
tial, unfailing  helps  to  real  progress.  Comparison  is,  indeed, 
a  fundamental  law  of  thought,  but  we  here  employ  the  term  in 
a  narrower  sense  than  that  in  which  logicians  ordinarily  use 
it.  Our  purpose  is  to  make  plain  the  advantage  of  taking  some 
familiar  thing,  act  or  event,  as  the  basis  of  comparison,  and, 
proceeding  upon  it,  making  clearer  the  thing,  act  or  event  we 
undertake  to  explain.  An  advocate  can  use  to  a  good  purpose 
a  vast  stock  of  examples  drawn  from  things  known  and  under- 
stood by  the  jurors,  since  they  serve  not  only  as  the  ground- 
work for  comparison,  but,  also,  as  the  foundation  for  other 
elements  of  a  forensic  address.  Here,  however,  we  are  imme- 
diately concerned  with  examples  as  a  medium  of  comparison 
for  the  purposes  of  explanation. 

§  724.  Explanation  by  examples. — Where  the  advocate  ex- 
plains by  means  of  examples,  he  may  either  take  examples 
from  real  life  or,  by  the  aid  of  his  imagination,  construct  his 
own.  Thus,  a  prosecutor  seeking  to  satisfy  a  jury  that  there 
was  a  motive  influencing  an  accused  to  murder  may  explain 
and  account  for  the  prisoner's  act  by  referring  to  the  assassina- 
tion of  President  Lincoln  by  Booth,  to  the  case  of  the  murderer 
Williams,^  to  that  of  the  murderer  Burke, ^  to  that  of  the  mur- 
derer Blandy,^  to  that  of  the  assassin  Harrison,*  or  to  that  of 
the  murderer  Buford,^  and  from  these  examples  explain  to  the 
jury  how  various  are  the  motives  that  impel  men  to  commit 

'  Rex  V.  Bishop  et  al.,  2  London  Le-  *  Rex  v.  Harrison,  12  St.  Trials,  883. 

gal  Observer,  39.  *The  assassin  of  Judge   Elliott,  of 

»Rexv.  Burke,  Celebrated Trials,42.  Kentucky.     John  Chislie's  case  is  of 

«  Rex  V.  Blandy,  18  St.  Trials,  1117.  tlie  same  type. 
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murder,  and  how  often  the  motives  seem  to  good  men  to  be 
wholly  disproportioned  to  the  wickedness  of  the  deed.  A  wrong 
may  often  be  mitigated  by  explanation  by  the  method  of  ex- 
amples. If  Professor  Webster's  counsel  had  adopted  a  differ- 
ent theory,  and,  in  explanation  of  their  client's  acts,  had  pro- 
ceeded on  the  hypothesis  that  he  killed  Dr.  Parkman  on  a 
sudden  heat,  and  that  fear  impelled  him  to  burn  the  body  of 
h'.s  victim,  they  would,  it  is  probable,  have  saved  their  client's 
life,  for  actual  examples  illustrative  of  their  explanation,  and 
in  strong  confirmation  of  their  hypothesis,  could  have  been 
readily  obtained.  Actual  examples  are,  however,  not  always 
at  hand.  When  examples  of  that  kind  can  not  be  obtained, 
the  advocate  must  create,  or  he  must  borrow  from  others.  The 
process  of  creating  examples  for  use  in  explanation  is  that  of 
conjecture;  not  a  wild,  unscientific  conjecture,  but  a  conjecture 
framed  by  the  imagination  under  the  command  of  the  judg- 
ment. At  bottom,  the  process  is  that  of  framing  hypotheses. 
The  object  to  be  attained,  kept  constantly  in  mind,  will  restrain 
the  imagination  to  its  legitimate  work.  An  effective  example 
is  one  that  is  relevant  to  the  point  sought  to  be  established  or 
reinforced,  that  conforms  to  experience,  and  is  clad  in  the  ap- 
parel of  probability.  The  mistake,  and  it  is  a  grave  one,  is 
sometimes  made  of  creating  an  example  that  is  more  ob- 
scure and  more  improbable  than  the  thing  it  is  adduced 
to  explain.  The  very  opposite  of  this  is,  as  we  have  already 
suggested,  the  true  method.  Examples  must  enlighten,  not 
darken,  the  minds  of  those  who  are  to  be  convinced  or  per- 
suaded. An  example  from  the  profession  or  business  of  the 
jurors,  when  clear  and  apposite,  is  of  the  most  useful  charac- 
ter. Such  examples  address  themselves  to  the  experience,  and, 
though  never  so  homely,  carry  a  weight  that  other  examples, 
however  sparkling,  can  not  have.  An  appeal  to  experience, 
wisely  made,  seldom  fails  to  secure  a  lively  response.  The 
field  of  literature  supplies  many  examples  that  the  advocate 
can  use  with  great  effect.  A  dwarf  may  see  further  than  the 
giant  who  carries  him,  and  so  an  advocate  may  make  more 
effective  practical  use  of  what  he  borrows  from  the  giants  who 
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live  in  their  books  than  they  themselves  were  able  to  do.  In 
borrowing  examples  imagined  by  others,  care  should  be  taken 
to  avoid  gathering  those  that  are  worn  out  by  constant  repeti- 
tion, and,  on  the  other  hand,  to  avoid  those  that  are  far-fetched. 
If  worn-out  examples  are  employed,  little  impression  is  made 
and  the  discourse  is  enfeebled;  if  those  that  are  far-fetched  are 
called  into  service,  the  naturalness  so  essential  to  the  strength 
of  a  discourse  is  marred,  and  force  is  lost.  There  are,  of  course, 
exceptions  to  this  general  rule,  for  it  is  sometimes  expedient  to 
employ  well-worn  examples,  and,  on  the  other  hand,  it  is  some- 
times wise  to  employ  those  that  are  brought  from  afar.  Ma- 
caulay  errs  in  one  direction — that  of  adducing  unknown  ex- 
amples; but  most  of  our  advocates  and  public  speakers  err  in 
the  other. ^ 

§  725.  Refutation  of  explanation.^ — The  refutation  of  an  ex- 
planation is  the  refutation  of  a  proof.  It  is  a  singular  and  in- 
teresting fact  that  theories  have  been  accepted  as  true  and  acted 
upon  for  ages  simply  upon  the  truth  supplied  by  a  plausible 
explanation.  This  is  true  even  in  the  inductive  sciences,  and 
in  matters  open  to  observation  and  experiment.  It  is  also  true 
that  as  these  explanations  were  refuted  the  systems  which  they 
supported  fell,  and  new  systems,  founded  on  new  ex'planations, 
arose,  in  their  turn  to  fall  before  more  plausible  and  reasonable 
explanations.  It  is  not  too  much  to  say  that  the  principal  in- 
itiatory methods  of  attack,  and  the  most  successful  ones,  have, 
in  most  cases,  been  those  directed  against  the  explanation  given 
as  the  support  of  a  theory.  This  is  true  of  the  theories  of  as- 
tronomy, of  the  laws  of  motion,  of  the  laws  of  heat,  of  the  laws 
of  light,  the  laws  of  chemistry  and  the  laws  of  physiology.^ 
The  history  of  the  exploded  systems  of  mental  philosophy,  of 
political  economy  and  of  logic  is  little  more  than  a  history  of 
explanations  serving  for  a  time  as  proof,  and  finally  yielding  to 
others  more  powerful.  The  first  care  in  refuting  an  explanation 
should  be  to  ascertain  whether  all  the  facts  assumed  as  sup- 

*Who  has  not  grown  weary  of  the  »  A  study  of  Prof.  Whewell's  History 
"mad  boy  who  fired  the  Ephesian  of  the  Inductive  Sciences  will  verify 
dome"?  this  assertion. 
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plying  the  basis  of  the  explanation  do  actually  exist.  Learned 
men,  and  men  with  their  attention  aroused  to  the  work  before 
them,  have  been  misled  by  an  assumption  which  a  direct  ex- 
amination would  have  destroyed.  This  is  illustrated  in  the 
familiar  instance  given  in  the  books  of  logic  of  the  question  of 
King  Charles  the  Second  to  the  members  of  the  Royal  Society. 
These  wise  men,  instead  of  setting  to  work  to  ascertain  whether 
it  was  true  that  a  live  fish  did  not  add  to  the  weight  of  a  vessel 
of  water,  gravely  attempted  to  ascertain  why  it  did  not  do  so. 
The  history  of  scientific  discovery  reveals  many  similar  in- 
stances. Thus,  the  Copernicans  admitted  without  examination 
the  assertion  of  their  opponents  that  a  ball  dropped  from  the 
mast-head  of  a  ship  in  full  sail  does  not  fall  at  the  foot  of  the 
mast,  but  nearer  the  stern  of  the  vessel,  when,  in  truth,  an  ex- 
amination of  the  assumption  would  have  shown  that  it  was  ut- 
terly without  foundation.  The  forensic  addresses  of  Cicero 
afford  many  illustrations  of  assumptions  that  will  not  bear  ex- 
amination. In  his  addresses  these  assumptions,  for  the  most 
part,  take  the  form  of  questions,  and  this  is  the  form  in  which 
adroit  advocates  generally  clothe  them.  A  question  confidently 
asked  is  very  apt  to  mislead,  although  it  may  involve  a  false 
statement.  •  Statements  that  are  not  founded  on  facts  are  sel- 
dom directly  made;  in  general  they  are  insinuated  by  a  ques- 
tion, or  in  some  other  covert  manner.  We  often  hear  advo- 
cates ask,  What  was  the  motive  of  the  party  in  entering  into 
the  contract?  where  the  issue  is  whether  he  did  enter  into  the 
contract.  So,  too,  we  often  hear  them  asking,  What  caused 
the  vacillating,  hesitating  manner  of  the  witness?  when,  in 
truth,  the  question  has  no  foundation  in  fact.  Men  are  thus  of- 
ten misled,  and  expend  much  precious  time  and  ingenuity  in  an- 
swering a  question,  when  half  the  time  would  suffice  to  show  that 
there  was  no  foundation  for  the  question.  Before  being  drawn 
off  by  a  question,  the  person  called  upon  to  answer  should,  first 
of  all,  ascertain  whether  there  is  any  reason  for  the  question,  or 
any  ground  upon  which  it  can  be  justified.  Dissection  is  a  good 
remedy  for  unfair  questions.  This  process  not  only  enables  the 
advocate  against  whom  they  are  used  to  ascertain  whether  the 
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question  has  any  foundation  in  fact  or  reason,  but  it  also  en- 
ables him  to  ascertain  whether  tlie  question,  which  in  appear- 
ance seems  to  be  one  only,  is,  in  truth,  more  than  one.  Many  ad- 
vocates have  been  led  a  fruitless  chase  by  assumptions  couched 
in  questions  that  might  have  been  avoided  had  the  questions 
been  analyzed.  Judges  are  often  self-deceived  by  asking  them- 
selves questions  involving  undue  assumptions,  and  then  an- 
swering the  questions  as  if  there  were  no  vice  in  them.  Thus, 
a  judge  asks,  "Why  did  the  plaintiff  not  object  at  the  time  the 
bill  was  presented  to  him  for  payment?"  and  then  proceeds  to 
argue  that,  as  he  did  not  object,  the  presumption  is  that  the 
bill  was  just,  whereas  the  assumption  that  he  did  not  object 
was  entirely  groundless.  In  another  case,  a  judge  asks  him- 
self: "And  can  it  be  that  legislative  discretion  shall  be  con- 
trolled in  the  matter  of  violating  a  contract,  and  not  where  it 
annihilates  a  great  pursuit,  involving  millions  of  dollars  and 
innumerable  contracts?"  This  question  involves  an  assump- 
tion that  legislative  discretion  may  be  controlled  in  the  matter 
of  violating  contracts,  when,  in  fact,  it  is  not  true  that  legisla- 
tive discretion  can  be  controlled  by  the  judiciary  in  any  case, 
although  it  is  true  that  the  constitution  absolutely  prohibits 
the  legislature  from  enacting  any  law  impairing  the  obligation 
of  contracts.  If  judges,  in  the  quiet  of  the  study,  and  with 
the  advantages  of  the  argument  of  counsel,  can  be  thus  de- 
ceived, what  wonder  that  advocates  often  are  misled?  Ques- 
tions are  favorite  abiding  places  for  fallacies.  The  safe  course 
is  to  rigidly  scrutinize  each  material  question  asked,  and  not 
to  attempt  an  answer  without  first  ascertaining  what  assump- 
tion it  contains.  Another  inquiry  essential  to  the  successful 
refutation  of  an  explanation  is  this:  Are  the  facts  relevant? 
Facts  may  be  true  and  not  relevant,  and  if  not  relevant  they 
lend  no  support  to  the  explanation.  Facts  must  be  both  true 
and  relevant.  It  may  be  perfectly  true  that  a  real  physical 
fact  exists,  and  yet  be  also  true  that  it  has  no  probative  force 
upon  the  particular  point.  Shakespeare  supplies  an  apt  illus- 
tration of  the  proposition  we  assert.  He  makes  Jack  Cade  as- 
sert that  the  eldest  son  of  the  Earl  of  March  "was  by  a  beggar 
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woman  stolen  away,"  and  that  he  was  his  father,  and  for  cor- 
roboration he  has  one  of  his  associates  say,  "Sir,  he  made  a 
chimney  in  my  father's  house,  and  the  bricks  are  alive  to  this 
day  to  testify  it;  therefore,  deny  it  not."  Archbishop  Whately 
refers  to  evidence  of  a  similar  character,  which  is  often  accepted 
as  relevant  and  trustworthy.  "Truly,  this  evidence,"  says 
the  Archbishop,  "is  such  as  country  people  give  one  for  a 
story  of  apparitions.  If  you  discover  any  signs  of  incredulity 
they  triumphantly  show  the  very  house  which  the  ghost 
haunted,  the  identical  dark  corner  where  it  used  to  vanish, 
and,  perhaps,  even  the  tombstone  of  the  person  whose  death  it 
foretold."  The  irrelevancy  of  the  physical  facts  or  actual  oc- 
currences used  by  advocates  is  not,  as  a  general  rule,  readily 
perceived,  for  the  coloring  is  so  strong,  and  the  shifting  of 
positions  so  quickly  and  dexterously  executed,  that  the  irrele- 
vancy, even  though  it  is  absurd,  is  not  always  seen.  Many 
jurors,  as  well  as  many  advocates,  have  been  deceived  by  the 
parade  of  facts  that  were  totally  irrelevant  to  the  point  which 
the  disputant  professed  to  make  clear.  A  frequenter  of  courts 
often  hears  facts  dilated  upon  which  are  entirely  without  force, 
although  in  themselves  indisputable.  This  is  especially  true 
where  the  advocate  assumes  to  explain  an  act  or  occurrence. 
Physical  facts  which  no  one  disputes  are  seized  as  means  of  ex- 
planation, although  they  have  no  conceivable  bearing  upon 
the  matter  which  the  speaker  professes  to  explain.  An  array 
of  incontestable  facts  is  sometimes  so  adroitly  made  that  it 
seems  to  supply  a  solid  foundation  for  the  explanation,  when 
the  truth  is  that  they  yield  it  no  support  at  all. 

§  726.   Examples  that  appear  to   explain  but  do  not. — 

Nearly  allied  to  the  fallacy  of  assuming  irrelevant  facts  as  the 
groundwork  of  an  explanation  is  that  of  bringing  forward  ex- 
amples that  appear  to  furnish  legitimate  means  of  explanation, 
but,  in  truth,  do  no  such  thing.  The  sophist  who  resorts  to 
this  artifice  selects  or  invents  examples  and  illustrations,  and, 
by  magnifying  the  points  of  resemblance  and  concealing  the 
points  of  difference,  creates  the  appearance  of  a  successful  ex- 


§  727  TIIK    ADDRKSS    TO    THK    .JURY.  857 

planation,  although  there  is  actually  no  explanation.  There 
are  explanations  in  advocacy,  as  well  as  in  metaphysics,  that 
do  not  explain  (perhaps  not  so  abundant  in  the  one  field  as  in 
the  other),  for  men  assuming  that  a  similarity  exists  where, 
in  fact,  there  is  none,  go  from  error  to  error,  and  yet  so  swift 
is  the  movement  and  so  skillful  the  process  that  keen  and  sa- 
gacious men  are  deceived.  When  an  example  is  brought  for- 
ward as  a  means  of  constructing  an  explanation  it  is  well  to 
seize  it  and  hold  it  long  enough  to  see  whether  it  is  a  real  rep- 
resentative of  the  thing  it  professes  to  be,  or  a  mere  pretender. 

§  727.  Partial  explanation  given  as  complete. — Men  are  of- 
ten deceived  by  a  partial  explanation  which  professes  to  be  a 
complete  one,  but  which  leaves  untouched  many  parts  of  the 
matter  it  assumes  to  explain.  The  legerdemain  which  enables 
a  cunning  advocate  to  make  a  partial  explanation  appear  to  be 
a  complete  one  is  a  potent  instrument  of  deception.  By  rapidly 
moving  the  facts  about,  by  adroitly  obscuring  some  and  repeat- 
ing others,  by  arranging  and  coloring  the  favorable  ones  so  as 
to  make  them  conspicuous,  and  by  insidiously  slurring  the  ad- 
verse ones  and  putting  them  out  of  sight,  an  explanation  is 
made  to  seem  complete  and  satisfactory  when,  in  fact,  it  is 
logically  no  explanation  at  all.  A  partial  explanation,  both 
plausible  and  probable,  can  often  be  given  where  a  complete 
and  valid  explanation  is  impossible.  A  quiet  assumption  here 
and  there  slipped  in,  a  suggestion  deftly  made,  an  example 
stated  and  an  analogy  assumed  to  exist  between  the  supposed 
case  and  the  real  one,  a  fact  shifted  from  one  position  to  an- 
other, a  fact  suppressed,  a  connection  that  does  not  exist  im- 
agined between  an  act  and  the  producing  cause;  these,  and 
other  like  artifices,  may  give  such  an  appearance  to  an  ex- 
planation as  will  make  it  pass  for  ten  times  its  value,  for, 
while  such  things  give  an  entirely  inaccurate  effect  to  the  ex- 
planation, there  is  not  a  very  wide  departure  from  the  line  of 
truth.  The  art  is  to  keep  so  near  the  line  of  truth  that  the 
false  may  seem  the  true.  One  form  of  an  incomplete  explana- 
tion "consists,"  says  Professor  Lot/.c,  "in  assigning  a  general 


858  THE    WORK    IN    COURT.  §  727 

cause  for  some  phenomenon  without  inquiring  if  the  cause  as- 
signed will  account  for  the  particular  modifications  to  which 
the  phenomenon  is  subject."^     This  form  is  a  peculiarly  de- 
ceptive one,  for  it  assumes  what  is  conceded  to  be  a  general 
truth  or  principle,  and  then,  putting  out  of  sight  the  modifi- 
cations, or  peculiarities,  of  the  particular  case,  covertly  assumes 
that  the  case  is  governed  by  the  conceded  general  truth.     To 
illustrate:     Suppose  that  Roscius  kills  Fabius;  that  the  slayer 
was  the  determined  enemy  of  the  slain,  but  that  Fabius  was 
the  assailant,  and  so  violently  attacked  Roscius  as  to  place  him 
in  imminent  danger.     In  such  a  case,  an  explanation  that  the 
motive  which  influenced  Roscius  was  hatred  or  revenge  would 
be  incomplete,  because,  while  it  is  founded  on  a  general  truth, 
it  does  not  meet  the  case  as  modified  by  the  fact  that  the  slayer 
was  attacked  by  the  slain.     Actual  cases   are,  of  course,   not 
ordinarily  so  plain  as  that  given  as  an  illustration,  and  yet 
jurors  have  been  misled  by  explanations  little,  if,  indeed,  any, 
more  satisfactory  than  that  indicated  in   our  example.     The 
general  truth  is  amplified,  is  repeated  in  many  forms,  and  is 
kept  constantly  before  the  jurors,  by  the  cunning  disputant, 
and  they  are  led  to  believe  that  all  that  remains  for  them  to  do 
is  to  apply  a  principle  which  nobody  questions  to  a  case  which 
it  justly  controls.     The  adroit  advocate  makes  his  explanation 
complex,    employing    many    words    and    many    illustrations. 
"When  he  practices  to  deceive,"  he  weaves  "a  tangled  web." 
Such  facts  as  serve  his  purpose  are  made  to  assume  various 
postures.     The  truth  favorable  to  him  is  amplified,  and  the 
favorable  probabilities  are  magnified.     By  dwelling  upon  the 
facts  that  make  in  his  favor,  he  obscures  those  that  make  against 
him.     By  protesting  that  his  explanation,  valid  in  part,  is  valid 
in  its  entirety,  he  hides  its  infirmities,  and  secures  for  it  the  ap- 
proval of  the  jurors.     By  amplifying  the  few  places  that  are 
strong,  and  parading  about  them  many  illustrations,  he  draws 
attention  from  the  many  that  are  weak,  and  thus  they  escape 
exposure.      From  the  many  cases  in  the  books  in  which  jurors 
have  been  misled  by  the  artifice  of  making  an  incomplete  ex- 
Logic,  289. 
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planation  appear  to  be  a  complete  one,   the  celebrated  Lapeer 
case,  that  of  the  People  it;.  Bainard,  may  be  selected  as  an  illus- 
trative example.     In  that  case  the  defendant  was  madly  in  love 
with   the   husband  of  the   woman  she  was  accused  of  having 
murdered.     Her  apparel  and  her  person,  shortly  after  the  death 
of  the  deceased,  showed  that  she  had  been  engaged  in  a  strug- 
gle with  some  one,  and  soon  after  the  time  of  the  deceased's 
death  she  entered  the  church  of  the  man  she  loved  very  late, 
and  was  much  confused.     The  deceased  was  found  dead  in  her 
home.      In  her  dying  declaration  she  affirmed  that  the  defend- 
ant had  killed  her.     The  theory  of  the  counsel  for  the  defense 
was  that  the  coal-oil  lamp  near  which  the  deceased  was  sitting 
had  exploded,  and  burned  her  to  death.     Their  explanation  of 
the  dying  declaration  was,  that  the  deceased  was  very  jealous, 
and  was  dreaming  when  the  explosion  occurred,  and  that  her 
dying  words  were  prompted  by  her  dream.     The  marks  of  vio- 
lence on  the  defendant  were  explained  by  the  hypothesis  that 
she  received  them  from  a  fall  on  the  crusted  snow  which  cov- 
ered the  streets  of  the  village.      It  needs  but  little  scrutiny  to 
detect  the  incompleteness  of  these   explanations,  but,   for  all 
that,  the  accused  went  acquit.'     A  strong  and  vigorous  analysis, 
joined  to  a  stern  and  resolute  effort  to  bring  and  hold  the  minds 
of  the  jurors  to  experience  and  probability,  is  the  surest  method 
of  exploding  fanciful  explanations;  and  if  the  minds  of  the 
jurors  can  be  kept  down  to  the  actual  lessons  of  experience,  and 
to  the  occurrences  of  real  life,  wild  and  fanciful  explanations 
will  seldom  influence  them. 

§  728.  Description  as  an  element  of  the  address. — The  de- 
scription of  a  place  is  often  an  important  part  of  a  forensic  dis- 
course. It  is  no  easy  task.  Acuteness  and  discrimination  are 
required  to  decide  what  to  say  as  well  as  to  decide  what  not  to 
say.  Writers  of  fiction  are  fond  of  describing  places,  but  their 
readers  are  seldom  fond  of  reading  their  descriptions,  and  the 
leaf  or  leaves  containing  them  are  passed  unread.     Two  faults 

'  This  case  also  furnishes  an  exam-     ory,  proving  that  sometimes  the  most 
pie  of  a  very  bold  and  ingenious  the-     daring  theories  are  the  best. 
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generally  exist:  a  sacrifice  of  sense  to  sound,  and  an  unneces- 
sary prolixity  of  detail.  These  faults  are  not  confined  to  nov- 
elists, for  advocates  frequently  commit  them.  Fine  language, 
as  it  is  called,  generally  makes  a  feeble  description.  Better 
leave  something  for  the  hearer  to  supply  rather  than  weary  him 
with  details.  Herman  Lotze  states  the  true  principle:  "In  de- 
scribing, we  try,"  he  says,  "il  we  understand  our  business, 
first  to  fix  the  main,  outlines  of  the  whole  idea,  whether  this  be 
done  by  a  simple  construction  or  by  taking  as  illustrations  sim- 
ilar things  already  known,  and  proceeding  by  alteration  and 
transposition,  by  the  removal  of  some  features  or  the  addition 
of  others,  to  elicit  from  them  the  leading  lines  of  the  picture 
we  wish  to  convey.  Then  we  fill  in  the  mass  of  details,  never 
completely,  for  they  are  usually  inexhaustible,  but  skillfully 
selecting  those  by  the  mention  of  which  we  may  hope  that  the 
hearer's  attention  will  be  at  once  stimulated  to  supply  from  his 
own  memory  those  that  are  not  mentioned.  We  need  but  re- 
mind the  reader  of  the  wonderful  effects  which  the  poet  pro- 
duces in  this  manner,  bringing  the  whole  picture  before  us 
with  a  touch. "^  Illustrations  are  found  so  abundantly  in  poe- 
try that  to  venture  to  refer  to  any  of  the  almost  countless  num- 
bers were  perilous,  for  the  way  through  that  region  is  "bor- 
dered with  flowers,"  and  the  temptation,  if  once  we  entered, 
might  lead  us  to  forsake  the  true  path,  and  our  wanderings 
would  become  as  devious  as  were  those  of  Obidah,  the  son  of 
Abensina.  The  great  prose  writers  are,  many  of  them,  masters 
of  the  art  of  word  painting,  and  their  descriptions  impress  the 
mind  sometimes  even  more  strongly  than  the  pictures  that  the 
painter  puts  on  canvas.  For  power,  the  descriptions  of  the 
great  advocates  take  the  highest  rank.  Blended  with  these 
descriptions  are  often  touches  of  real  feeling  and  pathos  that 
no  heart  can  resist,  and  these  touches,  deftly  and  delicately 
given,  impart  to  the  descriptions  life  and  power.  The  descrip- 
tion of  persons  is  a  work  of  art,  and  the  advocate  who  is  a 
master  of  this  art  is,  in  one  respect  at  least,  perfectly  equipped. 
In  this  work,  it  is  hardly  too  much  to  say  that  Dante  excels  all 

^  Logic  (Clarendon  Press  Series),  157. 
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other  authors.  An  author,  who  is  himself  no  mean  artist,  says 
of  him:  "In  vividness  he  is  without  a  rival.  He  drags  back 
by  his  tangled  locks  the  unwilling  head  of  some  petty  traitor 
of  an  Italian  provincial  town,  lets  the  fire  glow  on  the  sullen 
face  for  a  moment,  and  it  sears  itself  into  the  memory  forever. 
He  shows  us  an  angel  glowing  with  the  love  of  God  even  amid 
the  glory  of  heaven,  and  the  holy  shape  keeps  life-long  watch 
in  our  fantasy  constant  as  a  sentinel."  Our  author,  in  prais- 
ing Dante,  supplies  an  apt  example  of  what  he  praises  in  the 
great  Italian;  as  witness  of  this  we  quote:  "His  suggestions 
of  individuality,  too,  from  attitude  or  speech,  as  in  Fannta, 
Sordello,  or  Pia,  give  in  a  hint  what  is  worth  acres  of  so-called 
character  painting.  In  straightforward  pathos,  the  single  and 
sufficient  thrust  of  praise,  he  has  no  competitor."^  George 
Eliot  is  a  master-hand  in  this  work.  A  touch  here  and  there, 
and  a  person  comes  into  mind,  there  to  remain  forever.  Poor 
Amos  Barton,  in  person  and  in  character,  is  vividly  placed 
before  us,  with  his  sniffs,  his  ungainliness,  and  his  laugh, 
that,  when  "he  opened  his  mouth,  showed  a  set  of  teeth  which, 
like  the  remnants  of  the  Old  Guard,  were  few  in  number  and 
much  the  worse  for  wear."  But  the  way  through  the  world  of 
fiction,  like  that  through  the  realm  of  poetry,  is  dangerous, 
and  we  must  turn  from  it  lest  we  stray  into  forbidden  paths. 
In  the  bold,  strong  portrayal  of  persons  and  characters,  great 
advocates  have  not  been  wanting  in  power.  Witness  Sergeant 
S.  Prentiss'  description  of  Henry  Oldham^  "the  knight-errant 
of  the  age,  the  Don  Quixote  of  the  west,  the  paragon  of  mod- 
ern chivalry."^  Events  are,  as  a  general  rule,  to  be  more  fully 
described  than  persons  or  places.  In  this  class  of  descriptions 
the  particulars  must  be  stated.  General  terms  are  bad  enough 
in  all  descriptions,  but  worse  in  the  description  of  events  than 
elsewhere.^  In  such  descriptions  everything  deemed  an  essen- 
tial part  of  the  picture  must  be  specialized  by  words  of  vigor 
and   power.     Places    may  sometimes  require  to    be  minutely 

'Lowell,  Among  My  Books  (Dante),  120,  121. 

'Defense  of  Wilkinson,  Great  Speeches  by  Great  Lawyers,  109. 

•Quintilian's  Inst.,  Bk.  VIII,  Chap,  iii,  §  66. 


862  THE    WORK    IN    COURT.  §  729 

described,  but  even  where  this  is  so  there  is  quite  as  much 
danger  of  overlaying  with  details  as  of  omitting  some  of  the 
particulars.  Persons  seldom  require  to  be  described  with  par- 
ticularity, but  there  are  cases,  as  where  the  question  is  one  of 
identity,  when  this  must  be  done.  Even  in  such  cases  the 
description  is  far  more  effective  if  some  particular  marks  or 
characteristics  can  be  seized  and  made  the  principal  features  of 
the  mental  picture.  It  is  not  to  be  supposed  that,  because  the 
vividness  of  a  description  depends  upon  a  few  bold  touches, 
general  or  abstract  terms  are  to  be  employed.  The  very  reverse 
is  true.  Simple  words  which  individualize  are  the  words  which 
give  vividness.  Words  that  single  out  the  prominent  features 
of  the  person  or  the  place  described  are  the  words  required. 
Lord  Brougham  praises  the  Greeks,  censures  the  Romans,  and 
among  the  moderns  assigns  the  highest  j^lace  to  Dante,  making 
good  his  position  by  illustration  and  argum.ent.^  But  if  the 
descriptions  of  Chatham,  Erskine,  Macaulay,  Webster  and  Pren- 
tiss are  studied,  proof  enough  of  the  power  of  simple  words 
will  be  found,  and  the  advocate  need  not  go  to  the  poets  or  the 
novelists,  although  many  an  advocate  would  be  the  better  for 
a  study  of  the  great  writers  of  poetry  and  liction.  Words  which 
individualize  the  things  put  into  the  mental  picture  make  it 
possible  for  the  hearer's  mind  to  recognize  them  without  con- 
scious effort,  and  this  is  the  principal  object  to  be  attained. 

§  729.  Narrative  part  of  the  address. — A  narrative  should 
appear  to  be  a  statement  of  the  facts,  and  this,  in  the  main,  it 
must  be.  It  must  in  form  be  an  account  of  the  facts  with  at- 
tendant explanations  and  descriptions.  Facts  well  narrated 
and  clearly  explained  are  the  great  instruments  of  conviction. 
"Where  the  proofs  of  facts  are  present,  what  need  is  there  of 
words?"  asked  Chief-Justice  Croke  in  the  long  ago.  The  need 
of  words  in  the  narrative  is  to  make  it  appear  that  the  proofs  of 
facts  are  present.     Work  done  in  making  the  narrative  strongly 

*  Inaugural  Discourse  at  University  them   that  describing  the  perfidy  of 

of  Glasgow,  April  6,  1825.     Professor  Charles  of  Valois: 
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^nd  clearly  present  the  facts  and  their  proofs  will  be  generously 
rewarded,  for  such  a  narrative  is  a  very  important  part  of  the 
address  to  the  jury.     It  may  be  safely  said,  we  believe,  that  in 
no  other  branch  of  oratory  is  the  narrative  so  important  as  in 
that  of  the  bar..    The  advocate  who  presents  a  dry  and  unin- 
teresting statement  of  facts  may,  by  the  possible  favor  of  for- 
tune, or  because  of  the  invincible  strength  of  his  case,  or  be- 
cause the  opposing  advocate  is  as  clumsy  as  he  is,  secure  a 
verdict,  but  it  will  not  be  influenced  by  his  address.     A  narra- 
tive well  and  skillfully  constructed  will  do  much  to  secure  the 
verdict;  but  a  narrative  is  not  skillfully  constructed  if  it  be 
nothing  more  than  a  mere  rehearsal  of  the  testimony  of  the 
witnesses.     It  requires  much  more  than  a  simple  exercise  of 
memory  to  construct  a  good  narrative.     Facts  may  be  put  in 
many  lights.     Even  things  so  solid   as   rocks   take   different 
forms  and  shapes  as  the  sunlight  falls  upon  them.     In  dark- 
ness, rocks  are  colorless  things;   in  the  light  of  moon  or  sun 
they  are  far  otherwise.     Facts  are  much  more  pliable  than  the 
substances  of  the  material  world,  and  he  who  can  not  so  light 
and  color  them  as  to  make  them  attractive  and  useful  had  bet- 
tor lay  aside  the  robe  of  the  advocate.     A  good  jury  argument 
has  for  its  foundation  a  good  narrative,  and  a  good  narrative 
is  never  a  dry  statement  unrelieved  by  sparkles  of  oratorical 
power  and  destitute  of  illustration.     Illustration  and  ornament 
are  not  out  of  place  in  a  narrative,  although  ornament  must 
never    be    excessive,    nor    illustration    far-fetched.       "What, 
then,"  says  Mr.  Donovan,  "is  a  good  argument?     Simply  the 
statement  of  salient  facts  in  w^ords  as  simple  as  Grant  used  in 
writing,  with  ingenious  illustrations  that  bring  the  point  home 
to  the  sense  and  reason  of  the  jury,  and  rob  it  of  all  mystery. 
It  is  a  clear  application  of  a  familiar  theme  to  the  one,  half 
obscured  in  the  conflicting  stories  of  a  court- room,  too  often 
shaded  by  the  interest  of  plaintiff  and  defendant."  ^     There  is 
much  of  truth  in  this  statement,  but  it  does  not  contain  "the 
whole  truth,  and  nothing  but  the  trulh."     Admirable  as  far  at 
it  goes,  it  stops  short  of  the  whole  truth  that  needs  to  be  laid 

'22  Central  I..  .1.  .■!12. 


864  THE    WORK    IN    COURT.  §  730 

before  the  young  advocate  and  suggested  to  the  veteran.  Ex- 
planation, description  and  argumentation  are  elements  of  every 
forensic  discourse,  as  well  as  narration.  Principles  are  to  be 
stated  and  applied,  places  and  things  to  be  described,  and 
events  and  facts  are  to  be  explained;  but,  as  the  foundation 
for  all  this  work,  the  narrative  must  be  constructed.  The  nar- 
rative woven  of  simple  words  may  be  full  of  life  and  vigor, 
and  may  sparkle  with  the  gems  and  graces  of  true  eloquence. 

§  730.  Masters  of  narrative. — Among  the  masters  of  narra- 
tive, John  Bunyan  may  justly  be  assigned  a  high  place.  His 
words  are  simple,  but  their  power  is  great.  The  narrative  of 
Christian  and  Faithful's  entrance  into  the  town  of  Vanity  Fair, 
and  the  events  which  occurred,  is  the  work  of  the  hand  of  a 
master.  The  advocate,  we  venture  to  say,  who  leaves  John  Bun- 
yan unstudied,  neglects  to  avail  himself  of  a  means  of  knowl- 
edge that  a  wise  man  would  be  sorry  to  lose.  Webster,  Pren- 
tiss, Erskine,  and,  indeed,  all  the  great  advocates,  were  strong 
in  the  work  of  narrating  facts.  Rufus  Choate — that  comet 
whose  motions  no  law  save  that  of  genius  controlled — was,  per- 
haps, less  strong  in  this  department  of  forensic  eloquence  than 
elsewhere,  but  his  towering  genius  supplied  what,  in  a  less 
gifted  advocate,  would  have  been  an  irremediable  defect. 
Doubtless,  the  work  of  preparing  a  convincing  narrative — and 
no  other  should  be  thought  of — will  require  time,  study  and 
patience,  but  hard  work  is  the  inheritance  of  the  lawyer.  His 
predecessors  worked  hard,  and  so  must  he,  or  fail.  "There  is 
no  profession  in  the  whole  domain  of  social  life  in  which  real 
hard  work  is  more  essential  than  in  the  law.  Talent,  inven- 
tion, originality,  ingenuity,  one  or  all,  will  not  compensate 
for  the  neglect  of  research,  reflection,  continuous  toil."  ^  This 
is  true,  not  simply,  as  many  suppose,  of  the  acquisition  of  a 
knowledge  of  legal  principles,  but  of  every  part  of  a  lawyer's 
work,  and  in  no  particular  part  of  it  is  hard,  determined,  un- 
ceasing toil  better  compensated  than  in  the  preparation  of  the 
narrative  of  the  facts. 

1 5  Albany  L.  J.  392. 
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§  731.    Essentials  of  narrative. — The  chief  virtue  of  a  nar- 
rative of  facts  is  consistency.     This  virtue  lies  at  the  founda- 
tion, for  without  it  the  other  virtues  are  not  attainalde.      Har- 
mony must  reign  throughout  the  whc^le  narrative.     The  tlieory 
which  binds  the  facts  together  must  be  a  consistent  one,  and 
each  fact  as  it  falls  into  its  place  must  harmonize  with  its  as- 
sociated parts,  and  with  the  central  principle  upon  which  the 
theory  is  constructed.     Effect  must  be  traced  to  the  cause  in 
the  mind  of  the  advocate,  and  the  cause  of  the  effect  presented 
to  the  jury  by  the  evidence  must  be  made  clear  to  their  minds. 
Cause  and  effect  are  the  links  that  bind   facts  together.     Sir 
George  C.  Lewis  says:     "To  frame  a  coherent  narrative  some 
theory  of   causation  is  necessary."     Acts  ipay  find  cause  in 
motive.      Conduct  may  find  its  exciting  cause  in  intention  or 
in  carelessness.     Physical  facts  never  exist  without  a  produc- 
ing cause.     Testimony  almost  invariably  reveals  the  effects, 
but  seldom  reveals  the  legal  cause.     Illustrative  cases  abojind, 
and  for  illustration  simple  cases  are  often  best.     Suppose,  for 
example,  it  is  admitted  that  an  accused  has  struck  a  fatal  blow; 
death  is  the  effect,  and  the  blow  the  physical  cause,  but  it  is 
not  the  cause  the  advocate  seeks.     The  cause  he  seeks  is  that 
which  moved  the  accused  to  deal  the  blow.     That  cause  is  to 
be  sought  for  in  the  motives,  for  it  may  have  its  existence  in 
some  passion,  as  jealousy,  hatred,  revenge,  or  greed.     But  the 
cause  may  not  exist  in  any  of  the  passions,  for  it  may  exist  in 
the  instinct  of  self-preservation,  and  the  cause  which  induced 
the  blow  may  be  that  which  nature  and  human  laws  make  just, 
the  right  of  self-defense.     To  take  another  example:     A  man 
is  killed  upon  a  railroad  crossing   by   the   locomotive   of  the 
company.     There  is,   we   will  suppose,   no  dispute  as  to  the 
killing,  but  there  may  be  a  dispute  as  to  whether  it  was  caused 
by  the  culpable  negligence  of  the  company,  or  by  the  negli- 
gence of  the  deceased  himself.     The  case  will,  therefore,  turn 
upon  the  question  of  negligence,  and  negligence  must  be  as- 
sumed by  the  plaintiff  to  be  the  cause   of  the   injury.     This 
will  be  the  central  principle  of  his  narrative,  and  to  that  all 
55 
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other  things  will  be  made  subsidiary,  although  many  details 
may  be  bound  up  in  the  story.     Take,  as  an  example,  a  case 
belonging  to  a  somewhat   different  class.     The  defendant,  we 
will  suppose,  induces  the  plaintiff  by  false  statements,  fraudu- 
lently made,  to  convey  to  him  his  farm.     The  legal  cause  of 
the  effect,  which  the  plaintiff's  counsel  will  endeavor  to  make 
appear,  is  the  fraud,  not  merely   the  statements,  which   are, 
perhaps,  the  immediate  cause.     The   ruling  principle  of  the 
narrative  will  be  the  element  of  fraud,  and  all  the  facts  will  be 
so  gathered  and  grouped  as  to  make  a  consistent  narrative, 
pointing  from  first  to  last  to  the  fraud  of  the  defendant  as  the 
legal  cause  of  the  injury.     These  examples  are  sufficient  fur 
our  present  purpose,  for  that  purpose  is  to  prove  the  impor- 
tance of  connecting,  by  a  clear  and  consistent  narrative,  the 
legal  cause  with  the  legal  effect.     All  the  paths   and  all   the 
by-ways  of  a  narrative  must  tend  to  one  point — the  establish- 
ment of  the  legal  cause  of  the  legal  injury  for  which  redress  is 
sought.     As  in  the  olden  time  "all  roads  led  to  Rome,"  so, 
upon  the  one  central  point  must  all  the  ways  of  a  narrative 
converge.     Coherency  and  harmony  are  essential  qualities  of 
a  well-constructed   narrative.       A  disjointed,   rambling    story 
gives  no  pleasure,  and  obtains  no  credit.     A  story  that  moves 
along  on  a  straight  line,  steadily  and  coherently,  gives  pleas- 
ure and   insures   conviction.     A   governing  principle,  judici- 
ously selected  and  rigidly  adhered  to,  secures  harmony   and 
coherency.      Whatever    interferes   with    the  steady   and    har- 
monious movement  of  the  narrative  impairs  its  strength.     A 
narrative  must  constantly  move,  and  move  on  a  settled  line. 
Jurors  must  be  made  to  feel  that  they  are  making  real  progress, 
and  that  they  are  moving  forward  on  a  straight  and  smooth 
road. 

§  732 .  Effect  of  theory  on  narrative.— The  governing  princi- 
ple, and  the  means  of  making  a  smooth  and  certain  forward 
movement,  must  be  provided  by  the  theory  of  the  case.  The 
theory  controls  the  narrative,  and  a  bad  theory  will  yield  a 
bad  narrative.     There  is  often  a  choice  of  theories,  as  we  have 
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seen,  and  in  making  the  choice  the  effect  of  the  tlieory  upon 
the  narrative  sliould  be,  it  is  obvious,  fully  considered.  In 
the  Beecher-Tilton  case  counsel  differed  as  to  the  theory  of  the 
defense;  Mr.  Evarts,  at  the  outset,  favoring  an  amiable  policy, 
one  taking  the  ground  that  all  the  persons  concerned  misun- 
derstood each  other,  while  Judge  Porter  insisted  that  the  the- 
ory should  be  that  there  was  u  black-mailing  conspiracy,'  and 
it  is  evident  that  the  selection  of  the  theory  completely  con- 
trolled the  frame  of  the  narrative.  One  great  reason  why  in- 
consistent theories  are  evil  is,  because  the  existence  of  such 
rival  theories  makes  it  almost,  if  not  quite,  impossible  to  con- 
struct a  consistent  narrative.  An  advocate  who  defends  an 
accused  upon  the  two  grounds  of  self-defense  and  insanity  oc- 
cupies a  very  uncomfortable  position,  for  it  will  be  very  diffi- 
cult for  him  to  construct  one  consistent  narrative,  and  if  he 
can  not  do  this  he  is  almost  sure  to  suffer  an  inglorious  defeat. 
So,  an  advocate  who  attempts  to  defend  against  a  promissory 
note  on  the  two  grounds  of  payment  and  fraud  will  find  him- 
self involved  in  very  serious  difficulty.  Truth,  it  is  said,  is 
consistent  and  incorrigible,  and  men  who  seek  truth,  as  jurors 
generally  do,  are  very  apt  to  discredit  any  narrative  that  has 
in  it  any  material  element  of  inconsistency.  This  element, 
wherever  it  is  possible,  must  be  rigorously  excluded  from  the 
narrative  of  facts.  It  is  not  so  material  in  matters  of  pure 
law  to  avoid  apparently  inconsistent  theories,  although  even  in 
those  matters  there  is  peril  in  inconsistency;  but  in  the  treat- 
ment of  facts,  where  the  great  bond  of  truth  is  consistency, 
there  is  always  near  and  certain  danger  in  inconsistency.  It 
is  more  prudent,  where  rival  theories  are  presented,  to  select 
one  and  cling  to  it  with  the  utmost  tenacity  than  to  encounter 
the  hazard  of  presenting  inconsistent  ones.  This  does  not  im- 
ply that  there  may  not  be  subsidiary  hypotheses,  but  it  does 
imply  that  these  must  be  in  harmony  with  the  central  princi- 
ple which  is  adopted,  for  to  this  principle  all  parts  of  the  nar- 
rative must  correspond,  so  that  the  case  shall  be  unified,  and 
made  to  appear   as  a  single,  consistent  whole.     A  main   line 
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must  traverse  the  entire  narrative,  but  this  does  not  mean  that 
there  shall  be  no  tributary  lines  branching  off  in  various  di- 
rections; on  the  contrary,  there  will  be,  in  every  complex  case, 
diverging  lines,  but  in  the  end  these  return  to  the  main  line 
and  blend  with  it. 

§  733.  Ultimate  purpose  of  narrative. — The  ultimate  pur- 
pose of  a  narrative  in  a  forensic  discussion  is  to  produce  con- 
viction. It  must  be  constructed  with  this  purpose  constantly 
in  mind.  The  central  principle,  therefore,  is,  as  before  stated, 
that  of  tracing  legal  effects  to  legal  causes,  or,  of  working  from 
the  legal  cause  to  the  legal  effect;  since  a  legal  cause  can  only 
be  the  cause  in  such  a  sense  as  to  make  the  effect  a  proper 
subject  for  judicial  decision.  Thus,  a  man's  horse  may  enter 
on  the  land  of  another  and  injure  his  trees,  and,  although  the 
act  of  the  horse  may  be  the  actual  cause  of  the  injury,  the  con- 
duct of  the  owner  in  wrongfully  suffering  it  to  run  at  large 
may  be  the  legal  cause  of  the  injury.  So,  to  use  another  illus- 
tration, a  man  may  be  bitten  by  a  vicious  dog,  and  the  direct 
cause  of  the  injury  would  be  the  bite  of  the  dog,  but  the  legal 
cause  would  be  the  keeping  of  such  a  dog  with  knowledge  of 
his  vicious  propensity.  It  is  obvious,  therefore,  that,  as  the 
principal  object  of  a  narrative  is  to  produce  conviction,  it  must 
be  full  enough  to  embrace  all  the  elements  of  a  legal  cause. 
Thus,  in  the  case  last  supposed,  the  narrative  would  be  incom- 
plete and  insufficient  if  it  omitted  the  facts  which  established 
the  knowledge  of  the  defendant. 

§  734.    Tracing  effect  to  cause. — As  the  chief  purpose  of  a 

narrative  is  to  so  present  the  facts  that  conviction  will  be  pro- 
duced, it  must,  it  is  evident,  be  so  complete  that,  if  uncontra- 
dicted, a  verdict  could  be  based  upon  it.  Narratives  are  often 
faulty  in  this  respect,  for  they  omit  elements  constituting  the 
legal  cause,  and  omitting  these,  do  not  adequately  present  a 
cause  for  the  legal  effect  asserted.  It  is  also  evident,  from  what 
has  been  said,  that  it  is  not  always  sufficient  to  trace  effects  to 
natural  causes,  for  often  much  more  must  be  done.     But  be- 
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cause  a  narrative  must  have  for  its  central  and  ruling  principle 
that  of  legal  cause  and  legal  effect,  it  by  no  means  follows  that 
the  natural  laws  of  cause  and  effect  must  go  unheeded.     A  nar- 
rative constructed  without  respect  to  the  laws  of  natural  cause 
and  effect  would,  in  many  cases,   fall  far  short  of  accomplish- 
ing what  a  really  good  narrative  ought  to  do.     The  tracing  of 
effects  to  natural  causes,  or  working  from  natural  causes  to 
natural  effects,  is  a  very  important  part  of  the  narrative,  and 
if  this  part  of  the  work  be  carefully  and  skillfully  done,  much 
strength  is  added  to  the  narrative,  for  it  contributes  greatly  to 
its  naturalness  and  probability.     The  work  of  tracing  effects  to 
causes  is,  in  general,  more  directly  that  of  explanation;  but  it 
must  blend  with  the  narrative  in  cases  where  acts  and  occur- 
rences constitute  its  chief  elements.     Thus,   for  example,  an 
action  i?  founded  on  a  contract  barred  by  the  statute  of  limita- 
tions, and  the  plaintiff  relies  upon  a  new  promise  and  gives  in 
evidence  an  oral  admission  of  the  defendant.     In  such  a  case 
the  narrative  of  the  plaintiff  would  be  much  strengthened  by 
subsidiary  facts  showing  why  the  admission  was  made.     On 
the  other  hand,  its  force  might  be  much  weakened  by  stating 
subsidiary  facts  showing  that  the  admission  was  not  made  as  a 
new  promise,  as,  for  instance,  that  it  was  conditional  or  founded 
on  a  mistake.     These   subsidiary  facts  may  not  be  expressly 
stated  by  any  witness,  but  may  be  deduced  from  the  circum- 
stances developed  by  the  evidence.     There  should,  therefore, 
always  be  a  close  search  into  the  circumstances  for  auxiliary 
facts.     Take,  for  instance,  the  case  of  a  man  stepping  from  a 
train  wrongfully  halted  on  a  trestle  work,  and  falling  many 
feet  upon  rocks  in  the  bed  of  the  stream  crossed  by  the  trestle 
work.     Suppose,  further,  that,  on  being  approached,  he  says: 
''It  was  my  fault,  I  ought  not  to  have  left  the  train."     Unex- 
plained, this  declaration  would  defeat  the  action,  but  the  vig- 
ilant advocate  will  seek  for  explanations  in  the  circumstances, 
and  w^ill  look  beyond  the  positive  testimony.     In  the  case  sup- 
posed, the  explanation  may  be  found  in  the  fact  that  the  fall 
disordered  the  mental  faculties.     This,  the  acute  advocate  will 
infer,  caused  the  plaintiff  to  make  the  statement,  and  that  it 
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was  not  the  statement  of  a  sane  man,  but  of  one  with  shattered 
mental  faculties.^  The  assumption  that  the  statement  was 
made  because  the  mental  faculties  were  disordered,  is  an  infer- 
ence when  made  after  the  facts  are  developed,  but  when  made 
before  the  development  of  the  facts  it  is  an  invention.  This 
process,  that  of  rhetorical  invention,  is  quite  as  important  in 
the  work  of  preparing  and  presenting  the  narrative  as  in  that 
of  preparing  and  presenting  the  arguments.  It  is,  in  fact, 
substantially  the  same  as  constructing  an  hypothesis  and  ad- 
ducing facts  to  sustain  it. 

§  735.  Rhetorical  invention. — Rhetorical  invention  is  essen- 
tial in  preparing  and  presenting  a  narrative  of  facts,  for  the 
reason  that  the  evidence  seldom  does  more  than  directly  pre- 
sent the  bare  facts.  Thus,  the  fact  that  a  man  made  an  oral 
admission  is  often  proved  by  positive  testimony  as  a  fact,  but 
the  immediate  cause  which  induced  him  to  make  it  is  almost 
always  a  matter  of  pure  conjecture.  The  advocate  who  pro- 
ceeds philosophically  will  invent  or  suppose  a  cause,  and,  by 
development,  make  good  his  invention.  The  bare  facts  posi- 
tively stated  by  the  witnesses  are  like  the  trees  in  a  wood;  they 
stand  out  and  are  plainly  seen,  but,  to  ascertain  what  sup- 
ports them,  the  search  must  be  made  at  their  roots.  So  it  is 
with  facts;  their  roots  must  be  searched  for,  and  their  abiding 
and  supporting  places  revealed.  These  are  found  in  the  cir- 
cumstances— in  the  soil;  for,  to  facts,  circumstances  are  as  the 
soil  to  trees  and  bushes.  Positive  testimony  does  not  create 
the  circumstances.  The  incidents  of  almost  every  occurrence 
are  created  by  indirect  agencies,  and  are  gathered  and  present- 
ed by  a  process  of  inference,  rather  than  by  positive  testimony. 
Preceding  this  inference  is  the  invention,  which,  when  it  takes 
form,  is  an  hypothesis.  First,  then,  is  the  invention;  next,  its 
molding  into  form;  and  last,  its  development  by  means  of  the 
facts  and  circumstances.  Rhetorical  invention  is  not  a  corrupt 
process.  It  does  not  mean  the  fabrication  of  facts,  nor  does  it 
imply  a  departure  from  truth.     In  advocacy,  falsehood  is  a  fault 

'  The  Terre  Haute,  etc.,  R.  R.  Co.  v.  Buck,  96  Ind.  346. 
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injuring  both  advocate  and  client,  and  it  is  the  sheerest  folly  to 
resort  to  it.  But  there  is  neither  wrong  nor  folly  in  inventing 
assumptions  that  present  facts  in  a  clearer  and  truer  light. 
One  who  does  nut  look  beyond  the  mere  words  of  a  witness  is 
apt  to  be  deceived;  he,  at  all  events,  puts  aside  one  of  the  great 
instruments  of  eliciting  and  exhibiting  truth.  Nor  does  one 
who  seeks  information  and  assistance  from  circumstances  wan- 
der from  the  evidence,  for  circumstances  are  evidence;  not  un- 
erring or  infallible,  to  be  sure,  but,  for  that  matter,  neither  is 
any  species  of  evidence.  All  human  testimony  is  fallible,  not 
so  much  because  men  are  corrupt,  but  because  human  faculties 
are  imperfect.  Of  the  two  species  of  evidence,  that  of  circum- 
stances is,  indeed,  the  most  certain;  for  circumstances  can  not 
be  readily  created,  but  positive  testimony  ma}'^  be  manufac- 
tured. Nor  is  this  all.  Mistakes  more  often  spring  from  the 
actions  of  men  than  errors  from  circumstances.  The  English 
chief-justice  was  right  when  he  said  that  "Circumstantial  evi- 
dence is  frequently  more  unerring  and  satisfactory  than  direct 
proof." 

§  736.  Use  of  circumstances. — The  advocate  who  goes-to  the 
circumstances  for  the  purpose  of  getting  the  truth  goes  to  a 
sure  place,  and  if  he  makes  right  use  of  what  he  gets  there,  he 
will  aid  the  cause  of  justice.  Nor  is  it  the  great  or  conspicuous 
circumstances  that  best  supply  the  grounds  for  invention  or 
conjecture;  on  the  contrary,  it  is  often  the  little,  obscure  cir- 
cumstances that  supply  the  strongest  evidence.  Conspicuous 
circumstances  may  sometimes  be  created,  but  the  details,  the 
obscure  things  among  the  great,  are  found  there  because  false- 
hood can  not  expel  them.  If  one  could  distinctly  and  clearly 
see  every  little  circumstance,  few  cases  of  wrong  or  fraud  would 
pass  undetected;  and  although  one  may  not  always  be  able 
to  perceive  them,  it  is  his  duty,  at  least,  to  make  search  for 
them.  But  in  this  search,  as  in  all  others  of  like  nature, 
it  must  not  be  forgotten  that  falsehood  assumes,  as  near  as  it 
can,  the  garb  of  truth;  for,  as  Lord  Westbury  said,  "Truth 
and  falshood  are  not  always  opposed  to  each  other,  like  black 
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and  white.  "^  We  must,  therefore,  expect  to  encounter,  in  our 
exploration  of  circumstances,  more  of  resemblance  than  of  di- 
rect opposition.  Falsehood  pays  the  same  compliment  to  truth 
that  hypocrisy  does  to  religion;  it  attempts  to  imitate  it. 

§  737 .  Groundwork  and  materials  of  invention. — The  ground- 
work of  invention  must  be  truth  and  experience.  A  wild  con- 
jecture, or  an  entirely  unsupported  one,  gives  to  the  whole 
narrative  an  appearance  that  not  only  repels  belief,  but  causes 
the  mind  to  believe  its  opposite.  If,  for  example,  the  inven- 
tion assumes  that  a  man  made  a  declaration  while  mentally 
deranged,  and  the  facts  and  circumstances  lend  no  support  to 
the  assumption,  the  almost  irresistible  inference  would  be  that 
the  admission  was  made  because  it  was  true.  In  the  absence 
of  explanatory  circumstances  this  is,  indeed,  the  natural  in- 
ference; but  the  failure  of  an  attempted  explanation  intensifies 
the  force  of  this  inference,  so  that  one  who  invents  a  cause  or 
an  explanation  must  take  heed  lest  his  invention  make  the 
matter  worse.  In  the  eagerness  to  invent  a  plurality  of  causes, 
counsel  often  overreach  themselves;  not  often,  indeed,  through 
bad  motives,  but  through  crude  and  hasty  assumptions  result- 
ing from  error.  Cases  have  occurred  where  admissions  testi- 
fied to  by  a  bad  witness  have  been  made  strong,  which  else 
were  weak,  by  counsel,  who,  in  their  over-anxiety  to  multiply 
reasons  and  place  the  matter  beyond  doubt,  have  attempted  to 
account  for  the  admission  by  an  invention  having  no  founda- 
tion in  the  facts  or  circumstances.  As  a  matter  of  policy,  to 
place  it  on  no  higher  grounds,  it  is  best  never  to  put  forward  an 
invention  destitute  of  support  from  the  evidence.  Rhetorical 
invention  in  advocacy  is  much  restricted,  since  the  advocate  is 
not  at  liberty  to  gather  all  his  materials  where  he  wdll,  but 
must  gather  the  great  body  of  them  from  the  evidence.  But 
while  his  invention  is  thus  limited,  it  is  by  no  means  impris- 
oned in  a  close  cell.  Illustrations,  examples  and  ornaments 
he  may  gather  from  other  sources.  Conjecture  may  supply  ex- 
planations, hypothesis  may  supply  missing  links,  imagination 

1  Daniel  v.  Metropolitan  Ry.  Co.,  6  L.  Rep.  C.  P.  644. 
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may  spread  the  color  of  probability,  and  ingenuity  that  of 
plausibility.  In  no  just  sense  is  the  advocate  confined  to  the 
bare,  uncolurcd  facts  that  slan<l  out  from  the  testimony.  Ma- 
terials may  be  j^athered  from  many  sources,  and  used  to  make 
the  truth  clearer,  and  to  bind  the  facts  together  in  a  coherent 
structure.  In  plain  business  cases  invention  is  a  useful  instru- 
ment in  the  elucidation  and  exhibition  of  truth;  in  obscure  cases 
it  is  a  most  potent  instrument.  An  action  is  brought,  let  it  be 
supposed,  for  the  breach  of  a  verbal  contract  for  the  sale  of  a 
horse;  let  it  be  further  supposed  that  there  is  a  contradiction 
among  the  witnesses.  Even  in  such  a  case,  plain  and  familiar 
as  it  is,  there  will  be  use  for  invention,  for  the  powers  of  coun- 
sel will  be  set  to  work  to  conjecture  and  state  reasons  why  the 
witnesses  of  the  one  side  should  be  believed  rather  than  those 
of  the  other.  Motives,  knowledge,  opportunity  and  like  mat- 
ters will  be  searched,  and  explanations  invented  and  incorpo- 
rated in  the  narrative.  The  greater  the  obscurity  that  clouds 
a  case  the  more  important  is  the  work  of  inventing  materials 
to  give  strength  and  coherency  to  the  narrative  the  advocate 
puts  forward  as  the  true  one.  Thus,  for  example,  suppose  a 
man  executes  a  will  disinheriting  children  whom  he  had  loved 
all  his  life,  and  there  is  no  direct  testimony  as  to  why  he  turned 
from  a  course  that  through  his  whole  life  he  had  pursued. 
The  advocate  employed  to  overthrow  the  will  would,  in  such  a 
case,  find  before  him  a  wide  field  for  invention.  If  there  was 
no  evidence  tending  to  show  undue  influence,  he  would  naturally 
assume  that  the  testator  was  insane.  Invention  would  be  put 
to  work  upon  minute  acts  of  the  man's  later  life  to  discover  and 
present  to  the  jury  other  evidences  of  mental  disorder  than  that 
supplied  by  the  will  itself.  Acts  would  be  traced  to  their 
causes,  or  causes  invented,  and  all  would  be  woven  into  the 
narrative,  and  made  subordinate  to  its  governing  principle  by 
showing  the  causes  to  be  inadequate  to  produce  the  acts.  The 
advocate  who  supports  the  will,  in  such  a  case  as  we  have  im- 
agined, would  naturally  invent  causes  sufficient  to  account  for 
and  explain  the  acts  asserted  to  be  without  cause  or  motive. 
But  inventions  that  arise  to  the  dignity  of  proofs  must  be  more 
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than  mere  imagined  things,  for  in  them  must  always  be  the 
element  of  truth,  and  that  element  the  facts  and  circumstances 
must  be  made  to  supply.  Evidence  must  be  made  tributary  to 
the  inventive  process,  not  by  perversion  or  by  corrupt  practices, 
but  by  fair  and  just  mental  processes.  One  story  is  good  until 
another  is  told.  To  most  cases  there  are  two  sides,  and  it  must 
be  owned  that  skill  may  sometimes  make  the  worse  seem  the 
better;  but  no  mere  bald  fabrication  by  the  advocate  can  ac- 
complish this  result.  One  of  the  British  kings  undertook  to 
play  the  judge  for  a  time,  and,  as  he  said,  he  could  easily  de- 
cide where  he  heard  only  one  advocate,  but  where  he  heard 
two  he  could  not  decide,  even  though  in  many  cases  the  prin- 
cipal facts  were  undisputed,  and  the  whole  contest  was  as  to 
what  weight  should  be  assigned  them.  The  plausible  inven- 
tions of  opposing  counsel  so  changed  the  form  and  posture  of 
the  facts  that,  as  he  declared,  "he  knew  not  where  the  right 
truth  lay."  "What  is  invention,"  writes  Dr.  Whewell,  "ex- 
cept the  talent  of  rapidly  calling  before  us  many  possibilities, 
and  selecting  the  appropriate  one?  It  is  true  that,  when  we 
have  rejected  all  the  inadmissible  suppositions,  they  are  quickly 
forgotten  by  most  persons,  and  few  think  it  necessary  to  dwell 
on  these  discarded  hypotheses,  and  on  the  process  by  which 
they  were  condemned.  But  all  who  discover  truth  must  have 
reasoned  upon  many  errors  to  obtain  each;  every  accepted  doc- 
trine must  have  been  one  selected  out  of  many  candidates.  In 
making  many  conjectures,  which  on  trial  proved  erroneous, 
Kepler  was  no  more  fanciful  or  unphilosophical  than  other 
discoverers  have  been.  Discovery  is  not  a  cautious  or  rigor- 
ous process  in  the  sense  of  abstaining  from  such  suppositions. 
But  there  are  great  differences  in  different  cases  in  the  facility 
with  which  guesses  are  proved  to  be  errors,  and  in  the  care  and 
attention  with  which  the  error  and  the  proof  are  afterward 
dwelt  on."^  This,  although  written  of  the  work  of  investiga- 
tors in  the  inductive  sciences,  applies  to  the  work  of  the  advo- 
cate, although  not,  of  course,  in  its  full  extent.  The  advocate 
is  engaged  in  the  work  of  discovery,  inasmuch  as  he  is  engaged 
'History  of  the  In<luctive  Sciences,  Vol  I,  p.  291. 
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in  bringing  to  light  things  not  seen.  i.L(j  invents  liypotheses 
for  the  purpose  of  discovering  the  truth,  just  as  the  philosopher 
does,  although  his  work  is  much  less  extensive  and  much  less 
important.  Pie  must  try  conjecture  after  conjecture,  rejecting 
those  that  can  not  be  proved  and  accepting  those  that  stand  the 
test.  His  work,  while  of  a  much  less  pretentious  character 
than  that  of  a  philosopher,  is  of  a  kindred  nature,  and  the 
rules  which  govern  it  are  very  similar  to  those  which  govern 
that  of  the  philosopher. 

§  738.  Molding  the  materials  into  form. — The  advocate  must 
invent  the  forms  in  which  the  materials  out  of  which  he  con- 
structs his  narrative  are  presented  to  those  whom  he  under- 
takes to  convince  and  persuade.  The  materials  come  to  his 
hands  crude  and  rough;  they  must  leave  them  molded  and 
fashioned  into  complete  and  attractive  forms.  As  the  artisan 
who  takes  a  rough  and  jagged  piece  of  metal,  and  by  blows, 
strong  and  skillful,  that  make  the  "sounding  anvils  ring 
and  the  steely  sparkles  fly,"  fashions  it  into  a  beautiful  and 
useful  implement,  so  must  the  advocate  fashion  the  facts 
which  the  evidence  brings  to  him.  Polish  must  be  given  the 
rough  facts,  brilliancy  must  be  rubbed  out  of  the  dull  ones, 
and  life  instilled  into  the  dry  ones.  An  unrelenting  and  stern 
comparison,  a  rubbing  together  of  the  facts,  as  one  rubs  his 
benumbed  hands  on  a  cold  day,  will  impart  warmth  and  vigor, 
sending  a  current  like  that  of  electricity  all  along  the  line  of 
the  narrative.  Comparison  with  matters  presented  by  experi- 
ence, as  well  as  comparison  with  the  facts  which  emerge  from 
the  evidence,  must  be  made.  The  search  for  like  circumstances 
should  be  wide  and  vigilant.  Unlike  circumstances,  too,  should 
be  gathered,  and  compared  with  those  presented  by  the  evi- 
dence. Over  a  broad  field  the  inventive  powers  must  plow, 
not  merely  skim,  but  plow  deep,  for  beneath  the  surface  may 
be  found  the  things  most  needed.  Wide  as  the  field  is,  it  is, 
nevertheless,  inclosed,  for  the  field  is  the  field  of  experience. 
Imagination  will  not  present  the  forms  and  illustrations  that 
go  to  men's  hearts  and  minds  in  a  real  controversy  unless  it  is 
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kept  within  the  bounds  experience  prescribes.  He  who  wan- 
ders outside  of  this  field  may  delight  the  fancy,  but  conviction 
his  address  will  not  bring.  But  keeping  within  the  lines  of 
experience,  and  within  the  sweep  of  the  evidence,  invention, 
may  be  employed  with  sure  hope  of  abundant  profit  in  every 
complete  case.  The  charm  of  Prescott's  narratives  all  will  own, 
and  yet  he  narrated  only  the  same  facts  related  by  others  who 
charmed  us  not  at  all.  Macaulay  arouses  us  almost  to  en- 
thusiasm in  narrating  the  same  facts  as  others  who  barely 
arouse  attention.  Sir  Vicary  Gibbs,  a  really  great  man,  nar- 
rated the  same  facts  as  Erskine  in  one  case,  and  yet,  although 
the  narrative  of  the  former  was  forcible  and  clear,  that  of  the 
latter,  while  equally  forcible  and  clear,  glows  with  the  warmth 
and  vigor  of  life  that  gives  it  a  power  and  charm  almost  irre- 
sistible. 

§  739.  Probability  is  essential. — Probability  is  an  essential 
element  of  every  narrative  constructed  for  the  purpose  of  con- 
vincing or  persuading  men  to  give  judgment  in  favor  of  one 
party  and  against  another.  "You  must  be  attentive,"  says 
John  Quincy  Adams,  "to  give  your  narrative  that  natural  air 
of  truth  which  forms  the  first  excellence  of  dramatic  composi- 
tion." A  narrative  destitute  of  probability  seldom  pleases, 
and  never  convinces.  A  narrative  that  lacks  probability  will 
never  move  a  jury,  for  what  does  not  possess  probability  seems 
at  variance  with  truth,  and  jurors  seek  truth.  A  narrative  is 
probable  when  it  is  made  to  appear  to  be  true.  The  first  step 
is  to  bring  it  into  correspondence  with  the  experience  of  the 
jury,  for  what  corresponds  with  their  experience  they  accept 
as  true,  but  what  opposes  it  they  reject  as  false.  Dr.  Camp- 
bell says,  with  truth  and  force,  that,  "Hence  it  is,  that  when 
a  number  of  ideas  relating  to  any  fact  or  event  are  successfully 
introduced  into  my  mind  by  a  speaker,  if  the  train  he  deduc- 
eth  coincide  w^ith  the  general  current  of  my  experience;  if  in 
nothing  it  thwart  these  conclusions  and  anticipations  which 
are  become  habitual  to  me,  my  mind  accompanies  him  with 
facility,  glides  along  from  one  idea  to  another,  and  admits  the 
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whole  with  pleasure.  If,  on  the  contrary,  the  train  he  intro- 
duceth  run  counter  to  the  current  of  my  experience,  if  in  many 
things  it  shock  those  conclusions  and  anticipations  which  are 
become  habitual  to  me,  my  mind  attends  him  with  dithculty, 
suffers  a  sort  of  violence  in  passing  from  one  idea  to  another, 
and  rejects  the  whole  with  disdain."^ 

§  740.  Appeal  to  experience.  —  Jurors  are  quick  to  pro- 
nounce natural  and  credible  narratives  which  correspond  with 
their  experience,  and  prompt  to  reject  those  which  run  counter 
to  it.  It  is,  therefore,  important  that  the  advocate  should 
have  an  accurate  conception  of  the  experience  of  the  jurors, 
since,  without  this  knowledge,  he  can  not  judge  what  they  will 
regard  as  natural  and  credible.  "The  consummation  of  elo- 
quence," says  John  Quincy  Adams,  "is  the  adaption  of  ideas 
in  the  speech  to  the  ideas  already  in  the  minds  of  the  hearers." 
This  well-known  principle,  when  analyzed  and  traced  to  its 
foundation,  will  be  found  to  be,  in  the  main,  the  power  of  put- 
ting before  men  that  which  their  experience  receives  with  favor. 
We  have  already  referred  to  great  advocates  who  seemed  to 
make  jurors  of  themselves,  and  this  they  did,  chiefly,  by  justly 
measuring  the  experience  of  the  jurors,  and  placing  before 
their  minds  that  which  their  experience  approved.  Of  a  very 
able  advocate  it  is  written:  "He  spoke  directly  to  the  judg- 
ments of  those  whose  convictions  he  was  to  gain,  putting  his 
mind  into  contact  with  theirs,  on  an  equality  of  condition, 
without  assuming  the  superiority  that  is  implied  in  efforts  to 
mislead  through  the  ignorance,  the  failings,  or  the  peculiarities 
of  men."^     This  was  the  course  O'Connell  and  Curran  so  suc- 

'  Philosophy  of  Rhetoric,  88.  I  found  it  was  half  the  battle  to  rouse 

*  Life  of  Benjamin  R.  Curtiss,  84.  him  from  his  indifference  and  to  thor- 

* 'It  was  a  custom  of  mine,"  says  Mon-  oughly  arrest  his  attention.     It  was 

tagn  Williams,  "to  try  and  make  sure  sometimes  my  experience,  too,  that 

of  two  or  three  of  the  most  likely  men  when  it  came  to  considering  the  ver- 

first,  and  then  devote  my  attention  to  diet,  one  or  two  strong   men  would 

the  others.      Sometimes  one  man  in  easily  carry  their  fellow-jurors  along 

particular  would  present  special  dith-  with  them."     Reminiscences  of  Mon- 

oulties.     »     *     *     There  was  nothing  tagu  Williams,  Vol.  I,  p.  154. 
for  it  but  to  patiently  hammer  away. 


878  THE    WORK    IN    COURT.  §  740 

cessfully  pursued  with  Irish  juries,  and  that  Abinger  and 
Erskine  pursued  with  English  juries.  Webster,  himself  a 
noble  type  of  sturdy  New  England  sense,  brought  the  domi- 
nant ideas  of  his  speeches  within  the  experience  of  the  New 
England  jurors,  who  were  men  of  solid  sense  and  keen  sagac- 
ity, and  were  influenced  by  strong  and  massive  arguments 
rather  than  by  pleasing  figures  of  speech;  and  Prentiss,  born 
and  reared  in  Maine,  brought  his  own  ideas  into  close  corre- 
spondence with  those  in  the  minds  of  the  jurors  of  Mississippi, 
for  he,  like  all  great  advocates,  took  pains  to  understand  the 
men  whom  he  sought  to  convince  and  persuade.  Jurors,  for 
the  most  part,  are  not  wanting  in  intelligence,  but  they  are 
not,  as  a  general  rule,  persons  of  wide  experience.  Their 
lives  are  bounded  by  narrow  limits,  for  they  do  not  meet  men 
in  the  great  affairs  of  life.  Nor  are  their  minds  trained  and 
disciplined  by  habits  of  thought  and  study  on  many  or  great 
concerns,  for,  in  general,  their  lives  run  along  a  level,  and 
they  think  only  of  things  that  come  before  them  in  the  ordi- 
nary affairs  of  life.  In  the  contests  of  the  forum  new  things 
are  brought  before  their  minds;  acts,  events,  conduct  and 
transactions  take  forms  and  shapes  strange  to  them  and  foreign 
to  their  methods  of  thought.  What  is  strange  and  new  gener- 
ally wears  the  guise  of  improbability,  although  not  always,  by 
any  means,  is  this  true.  It  is  in  making  new  things  and 
things  that  assume  strange  forms  correspond  with  things  al- 
ready in  the  minds  of  the  jurors  that  skill  in  advocacy  in  a 
great  part  consists.^  The  power  to  make  new  things  resemble 
things  familiar  to  the  minds  of  the  jurors  is  to  the  advocate 
much  as  the  power  of  perceiving  and  reproducing  real  things 
is  to  the  painter.  An  advocate  who  can  make  a  new  or  strange 
thing  seem  like  the  familiar  things  of  which  jurors  have  knowl- 
edge from  experience  possesses  one  of  the  great  powers  of  for- 

'  "It  is   observed   by    the  younger  reasons  are  of  the  most  value  which 

Pliny,"  says  Dr.  Johnson,  "that  an  will  most  affect  the  judges,  and  the 

orator  ought  not  so  much  to  select  the  judges,"     says    he,    "will    be    most 

strongest  articles  wnich  his  case  ad-  touched  by  that  which  they  had  be« 

mits,  as  to  employ  those  which  his  fore  conceived." 
case  can  afford,  for,  in  pleading,  those 
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ensic  oratory;  but  this  power  he  can  not  liave  unless  he  pos- 
sesses, also,  a  far  and  keen  insight  into  the  knowledge  which 
jurors  acquire  by  experience,  and  is  able  to  make  his  own  ideas 
conform  to  those  which  experience  has  laid  up  in  their  minds. 
As  the  painter  makes  a  portrait  resemble  the  sitter,  so  must 
the  advocate  make  the  ideas  he  presents  resemble  those  that 
dwell  in  the  minds  of  the  jurors.  He  does  not  wield  the  brush 
of  a  painter  of  ideal  pictures,  but  his  brush  is  essentially  that 
of  the  portrait  painter.  His  materials  are  facts,  but  his  colors 
are  plausibility  and  probability.  Plausibility  and  probability 
give  color  to  narratives,  and  make  them  instruments  of  con- 
viction if  the  colors  are  laid  on  with  skill.  The  reason  that 
plausibility  and  probability  do  make  narratives  powerful  as  in- 
struments of  conviction  is  because  they  make  them  seem  the 
truth,  and  they  make  them  seem  the  truth  when  they  make 
them  correspond  to  ideas  already  in  the  minds  of  the  jury. 
Experience  does  not  mean  actual  observation  and  trial,  nor  is 
its  meaning  confined  to  what  has  occurred  within  a  person's 
own  knowledge.  The  term  has  a  much  wider  sweep,  for  it 
means  what  men  lay  up  in  their  minds  by  thought  and  ob- 
servation.^ This  process  unites  the  results  of  thought  with 
the  products  of  observation.  Associated  things  are  bound  up 
in  the  mind,  not  simply  because  actual  observation  has  proved 
their  kinship,  but  because  the  reasoning  powers  affirm  that 
like  produces  like,  and  that  things  that  possess  common  quali- 
ties, or,  in  logical  language,  a  community  of  identical  marks, 
arc  essentially  the  same  things.  If,  therefore,  the  advocate 
can  first  sound  the  depth  and  measure  the  breadth  of  the  ex- 
perience of  the  triers  of  his  cause,  and  then  present  ideas  bear- 
ing the  same  marks  as  those  recognized  by  the  triers  to  be 
true,  he  will  both  convince  and  persuade  them.  If  he  can 
prove  the  kinship  of  the  ideas  he  presents  with  those  accepted 
as  true,  his  narrative  will  be  sealed  with  approval,  because  it 
will  be  both  plausible  and  probable. 

'  Whately's  Elements  of  Logic,   Appendix  V;   Campbell's  Philosophy  of 
Rhetoric,  Book  I,  (Jhap.  v. 
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§  741.    Natural  acts  — Motives.— Experience  teaches  jurors 
that  men  of  like  nature  under  like  circumstances  act  in  like 
manner.     It  is  scarcely  too  much  to  say  that  the  first  great 
rule  to  be  observed  by  one  who  desires  to  construct  a  probable 
and  plausible  narrative  is  to  make  it  seem  that  the  persons 
who  performed  the  acts  under  consideration  did  what  persons 
of  like  nature  would  have  done  under  like  circumstances.     The 
conclusion  of  the  whole  matter  is  that  the  narrative  must  make 
it  seem  that  the  persons  whose  acts  are  involved  did  what  it 
was  to  be  expected  they  would  naturally  do  in  the  particular 
instance.     If  the  act  is  unnatural,  it  is  improbable;  if  natural, 
it  is  probable.     Thus,  if  a  man  is  the  bitter  enemy  of  another, 
and  has  entered  the  house  of  the  man  he  hates,  and  there  an 
altercation  arises  in  which  the  hated  man  is  slain,  then,  in  the 
absence  of  explanatory  evidence,  the   probability  is  that  the 
enemy  slew  the  man  he  hated.     To  illustrate  by  another  ex- 
ample:    A  stranger  is  found  in  the  house  of  a  man  recently 
murdered;  the  probability  is  that  the  stranger  is  the  murderer. 
Again,  a  wife  is  slain;  the  husband  is  with  her  in  their  home 
at  the  time;  nothing  is  known   of  any  ill-will  or  quarrel  be- 
tween them,  and  no  one  can  give  any  explanation  of  the  homi- 
cide; here  there  is  no  probability  that  the  husband  committed 
the  murder,  since  he  was  where  it  was  his  duty  to  be,  and  no 
motive  is  shown  which  makes  it  likely  that  he  was  the  guilty 
person.     It  is  evident,  therefore,  that  the  elements  of  proba- 
bility are  to  be  searched  for  in  the  motives  of  the  actors  and  in 
the  circumstances  of  the  transaction.     The  basis  of  the  process 
is  the  assumption  that  human  beings  act  naturally,  that  is,  as 
persons  of  like   nature  would  act  under  like  circumstances. 
Going  deeper,  and  to  the   foundation  of  this  assumption,  it 
will  be  found  that  men  act  naturally  when  they  do  what  most 
men  would  do  had  they  occupied  a  like  position. 

§  742.  Unnatural  acts— Reasons  for.— If  the  persons  whose 
conduct  is  under  discussion  have  not  acted  as  persons  would 
naturally  act  under  like  circumstances,  then  some  sufficient 
reason  must  be  adduced  for  the  departure  from  this  great  rule 
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of  human  conduct.  It  may,  for  this  reason,  be  necessary  to 
exhibit  tiie  mental  condition  of  the  persons  whose  acts  are  the 
subject  of  comment.  Thus,  a  man  overcome  by  fear  may  do 
an  act  which  a  courageous  man  would  not  do.  A  man  fright- 
ened by  an  accusation  may,  through  fear,  do  some  act  evidenc- 
ing guilt.  A  child  of  tender  years  may  do  what  an  older  per- 
son would  not  naturally  do  under  like  circumstances.  A 
feeble-minded  or  a  drunken  man  may  be  drawn  into  a  contract 
that  a  man  in  possession  of  his  mental  faculties  would  not 
sign.  A  man  with  mind  and  will  diseased  may  kill  or  injure 
another  in  a  case  where  a  sound-minded  man  would  not  lift  a 
finger  to  do  the  other  harm. 

§  743.  Acts  apparently  unnatural  must  be  made  to  appear 
natural. — Men's  acts,  seemingly  unnatural,  may  be  made  to 
appear  natural  by  a  just  exhibition  of  attendant  or  antecedent 
circumstances.  Men  may  make  admissions  through  mistake. 
Men  may  be  deceived  by  appearances,  for  men  have  jumped 
from  moving  trains  and  coaches  when,  but  for  appearances,  it 
would  not  have  been  natural  for  them  to  do  so.  Men  deceived 
by  appearances  have  slain  men.  But  our  examples  need  not 
be  multiplied,  for  enough  is  done  when  it  is  suggested  that, 
where  an  act  seems  unnatural,  that  is,  out  of  the  ordinary 
line  of  action  that  men  pursue,  the  means  of  making  it  seem 
natural  must  be  found,  no  matter  how  severe  the  labor  it  may 
cost;  and  they  may  often  be  found  in  the  character,  disposi- 
tion or  motives  of  the  actor,  or  in  the  attendant  or  antecedent 
circumstances.  If  the  act  is  eccentric,  there  must  be  some- 
thing peculiar  in  the  doer  to  make  it  appear  natural  to  him, 
for  what  is  unnatural  with  some  persons  may  be  natural  with 
others.  If  the  act  is  an  unusual  one,  something  must  be  found 
in  the  circumstances  which  influenced  it  to  make  it  seem 
natural.  "Natural"  is,  after  all,  in  a  great  degree,  a  relative 
term,  for  things  may  be  natural  under  peculiar  circumstances 
that  would  ordinarily  be  unnatural.  Search,  continued  and 
deep,  must  be  made  for  the  elements  that  give  an  air  of  natur- 
alness to  the  conduct  of  men  who  move  as  figures  in  the  nar- 
56 
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rative,  and  these  elements  must  be  so  deftly  woven  into  the 
fabric  that  it  shall  seem  that  they  are  there,  not  by  the  cun- 
ning or  skill  of  the  advocate,  but  because  they  naturally  be- 
long there.  Philosophers  in  the  domain  of  physical  science 
assume  that  there  are  great  laws  of  nature  operating  silently 
and  uniformly  on  all  things  within  their  wide  sweep,  and  so 
must  the  advocate  assume  that  there  is  a  great  law  of  human 
conduct,  and,  by  making  facts,  events  and  acts  conform  to 
this  law,  impress  upon  them  the  seal  of  naturalness,  for  natur- 
alness is  the  mother  of  belief. 

§  744.   Probability  established  by  assi^nin^:  adequate  cause. 

— Events  are  probable  when  an  adequate  cause  can  be  assigned 
for  them,  for  there  is  between  every  event  and  that  which 
produces  it  the  relation  of  cause  and  effect.  No  event  occurs 
without  a  cause;  nor  is  it  sufficient  for  one  who  asserts  that  an 
event  did  happen  to  adduce  a  cause  supporting  some  event, 
but  he  must  adduce  a  cause  accounting  for  the  particular  event. 
It  is  here  that  fallacies  often  confuse  and  mislead.  A  cause 
for  an  event  of  a  character  similar  to  that  in  issue  is  brought 
forward  and  adroitly  made  to  seem  the  cause  of  the  event  which 
is  in  dispute,  whereas,  in  fact,  it  is  only  a  cause  sufficient  to 
account  for  a  resembling  event.  Thus,  death  from  some  dis- 
eases resembles  death  from  poison,  and  an  advocate  proves  the 
symptoms  present  in  death  from  disease,  and,  omitting  the 
differences,  gathers  up  the  resemblances  and  affirms  that  the 
death  is  accounted  for  by  attributing  it  to  disease.  Success  in 
establishing  the  probability  of  events  depends  on  tracing  them 
to  causes  which  seem  naturally  to  produce  them.  The  closer 
the  relation  and  the  more  natural  the  connection  between  an 
event  and  its  cause,  the  more  certain  it  is  that  belief  in  the  as- 
sertion that  the  event  did  happen  will  be  engendered.  Men 
who  perceive  a  cause  and  its  relation  to  an  event  will  believe 
or  disbelieve  as  they  judge  of  the  adequacy  of  the  cause  and 
its  relation  to  the  event.  It  is  sometimes  necessary  to  go  back 
of  what,  at  a  careless  glance,  one  might  regard  as  an  apparent 
cause,  and  ascertain  the  real  cause.     It  is  not  always  that  the 
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real  cause  is  ascertained  by  looking  to  the  direct  cause  alone, 
for  there  is  often  a  plurality  of  causes,  and  the  true  relation 
can  only  be  ascertained  by  uniting  these  causes,  or,  rather, 
these  various  elements  of  a  cause.  These  elements,  when 
united,  must  be  placed  in  such  a  position  that  the  event  will 
seem  to  be  the  natural  effect.  By  establishing  and  maintain- 
ing the  relation  between  events  and  causes  a  narrative  is  uni- 
fied and  invested  with  the  appearance  of  probability. 

§  745.  Importance  of  probability. — Ingenuity  in  making  a 
narrative  plausible  and  probable  is  talent  well  employed.  The 
great  influence  of  probability  will  readily  be  granted  by  one 
who  reads  the  essays  upon  the  question  of  the  authorship  of 
the  letters  of  Junius.  If  the  essay  of  one  who  skillfully  uses 
the  circumstances  in  favor  of  the  claim  of  some  person  other 
than  Sir  Philip  Francis  is  read,  and  none  other  is  read,  con- 
viction is  almost  sure  to  result;  but  if  opposing  essays  are 
read,  the  claim  of  Francis  is  quite  sure  to  be  accepted.  In 
the  now  famous  controversy  as  to  who  wrote  what  most  men 
believe  are  the  plays  of  William  Shakespeare,  probability  is  so 
skillfully  em})loycd  that  one  who  does  not  read  both  sides  is 
apt  to  go  astray.^  Even  the  claim  made  for  Lord  Bacon  is 
given  a  show  of  strength  by  a  skillful  use  of  probability.^  But 
no  one  doubts  the  power  of  probability,  although  many  err  in 
searching  for  the  means  of  creating  it.  Great  things  only  are 
looked  into,  while  probability  generally  dwells  in  little  things. 
Advocates,  too  careless  to  make  a  thorough  search,  or  else 
without  analytical  power  great  enough  to  prosecute  it  effect- 
ively, often  leave  untouched  materials  that  a  better  workman 
would  surely  find  and  skillfully  employ.  If  there  were  such  a 
thing  as  a  mental  microscope,  an  advocate  would  find  use  for 
it  in  searching  for  the  elements  of  probability;  but  artificial 
aids  he  can  not  get,  and  nature's  powers  must  be  taxed  to  the 
utmost  where  the  case  is  close  and  the  contest  fierce.  •  Plato 
says:    "In  courts  of  law  men  care  nothing  about  truth,  but  only 

'The  Shakespearian  INIyth,  255. 

'  Shakespeare  in  Fact  and  in  Criticism.  ](i. 
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about  conviction;  and  this  is  based  on  probability,  to  which  he 
who  would  be  a  skillful  orator  should,  therefore,  give  his  whole 
attention."^  He  sums  up  the  whole  matter  by  affirming  that 
"The  observance  of  this  principle  throughout  a  speech  fur- 
nishes the  whole  art."  Plato,  who  "reasoneth  well,"  is  not 
far  wrong  in  this,  although  his  censure  of  courts  and  advocates, 
even  if  just  in  his  own  day,  is  not  entirely  so  in  ours.  Phi- 
losophers may  dream  of  finding  absolute  truth,  or  of  proving 
things  with  the  certainty  of  demonstration;  but  outside  of  the 
field  of  speculation,  and  in  the  ordinary  affairs  of  social  and 
business  life,  men  have  always  acted  upon  probability,  and  so 
they  must  act  until  the  end  of  time,  unless  mortal  minds  are 
invested  with  almost  omnipotent  power,  or  things  are  made 
unalterably  certain,  and  so  marked  that  men  can  unerringly 
see  them  as  they  are,  and  not  merely  as  they  appear. 

§  746.  Order  of  narrating:  facts.— The  central  principle  adopt- 
ed as  the  line  on  which  the  narrative  shall  travel  will  supply 
the  test  for  determining  whether  the  facts  shall  be  narrated  in 
chronological  order  or  in  some  other  method.  Mr.  Cox  says: 
"The  first  care  is  to  observe,  as  nearly  as  possible,  the  order 
of  time  in  detailing  the  events."  We  can  not  fully  acquiesce 
in  this  statement  for  we  think  the  first  care  is  to  survey  and 
lay  out  a  line  that,  if  followed,  will  make  the  narrative  an  ef- 
fective instrument  for  producing  conviction.  This  is  the  para- 
mount rule,  and  effect  is  best  given  it  by  so  narrating  the  facts 
that  they  will  surely  establish  the  ultimate  conclusion  that 
constitutes  the  legal  cause.  If  the  only  object  is  to  bring  to- 
gether a  collection  of  facts,  then,  doubtless,  the  chronological 
order  is  the  one  always  to  be  adopted;  but  where  the  object  is 
to  produce  conviction,  then  the  chronological  order  is  to  be 
adopted  only  when  it  will  best  promote  that  object.  It  is  prob- 
ably true  that,  as  a  general  rule,  the  chronological  order  is  the 
best,  but  there  are  many  cases  where  it  is  by  far  better  not  to 

'Phsedrus,    i,   578.     In   a    practical     cisions  of  courts  and  juries.     City  v. 
science  such  as  jurisprudence  proba-     Hudnut,  112  Ind   i>42-S56. 
bility  must,  of  necessity,  rule  the  de- 
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adopt  that  method.  It  never  should  be  adopted  where  it  will 
place  controlling  facts  in  an  obscure  position,  nor  where  it  will 
give  undue  prominence  to  unimportant  ones.  Facts  that  most 
strongly  tend  to  prove  the  desired  ultimate  conclusion  must  be 
given  the  most  conspicuous  positions,  even  at  the  expense  of  a 
departure  from  the  strict  order  of  events.  The  eye  should  be 
fixed  on  that  conclusion,  and  the  road  built  directly  to  it.  The 
narrative  in  the  argument  to  the  jury  differs  in  this  respect 
from  the  preparatory  or  opening  statement,  since  the  great  ob- 
ject of  that  statement  is  to  forcibly  and  clearly  inform  the  jury 
what  they  are  to  try,  while  the  narrative  in  the  argument,  al- 
though primarily  the  vehicle  of  information,  is,  nevertheless, 
an  effective  instrument  of  conviction.  The  order  which  will 
augment  its  power  as  a  means  of  producing  conviction  is  always 
the  best.  It  is,  therefore,  the  true  rule  to  adopt  such  a  method 
as  will  give  to  a  narrative  its  full  strength,  and  not  hamper  it 
by  confining  it  to  the  order  of  time.  In  many  cases  advocates 
have  commenced  at  the  last  important  act,  and  moved  back- 
ward through  the  cause.  Historians  very  often  depart  from 
the  chronological  order.  Thus,  to  mention  one  instance  that 
comes  to  mind,  Helps  departs  from  the  chronological  order  in 
his  History  of  American  Discoveries  because,  as  he  says,  he 
was  convinced  that  to  enable  the  reader  to  "remember  any  of 
the  entangled  history,  it  must  be  told  to  him  according  to  place, 
and  not  to  date."  Facts  must  be  grouped  under  appropriate 
subdivisions,  each  group  having  a  well-defined  basis  for  its 
support,  but  all  the  groups  constituting,  when  gathered  to- 
gether, a  complete  and  consistent  whole.  In  no  other  method 
can  facts  be  effectively  dealt  with  in  the  narrative.  Place  may 
be  the  basis  of  one  group,  and  on  that  foundation  should  be 
arranged  the  relevant  facts  adequately  described  and  clearly 
explained.  An  event  may  be  the  basis  of  another  group,  and 
on  that  basis  the  facts  connected  with  the  event,  together  with 
the  explanations  and  illustrations  that  are  required  to  exhibit 
them  distinctly,  should  be  clustered  in  orderly  array.  Con- 
duct may  form  the  basis  of  another  group,  and  in  that  group 
should  be  placed  all  the  relevant  and  material  declarations  and 
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acts  of  the  person  whose  conduct  is  the  subject  of  discussion. 
So,  throughout  the  whole  narrative,  should  the  parts  that  re- 
late to  distinct  things  be  separated  into  appropriate  groups,  but 
yet  all  these  groups  must  be  held  together  by  one  central  prin- 
ciple. The  relations  between  the  different  groups  must  be 
natural,  and  so  exhibited  as  to  be  clearly  perceived.  The 
groups  are  not  to  be  allowed  to  take  position  as  isolated  and 
detached  wholes,  complete  each  in  itself,  but  as  members  of 
one  consistent  and  harmonious  whole. 

§  747.   Dealing:  with  the  parties  and  witnesses. — Forensic 

narratives  have  much  to  do  with  real  men  and  real  women.  In 
the  forum,  as  in  the  novel,  fictitious  characters  are  given  the 
principal  persons  who  appear  as  parties  or  witnesses.  Virtues 
will  be  often  unduly  praised  by  the  one  side,  and  unjustly  de- 
nied or  decried  by  the  other.  Faults  will  be  magnified  by  the 
one  contestant  and  concealed  by  the  other.  Rare  dramatic 
power  is  often  exercised  in  presenting  the  characters  and  con- 
duct of  parties  and  witnesses.  Each  person  who  exerts  an 
important  influence  on  the  cause  must  be  assigned  the  high 
position  his  virtues  merit  or  the  base  one  his  vices  demand. 
No  person  should  ever  be  placed  in  a  false  position.  No  ben- 
efit will  result  from  such  a  course,  and  no  honorable  advocate 
will  pursue  it.  Persons  whose  conduct  or  acts  only  slightly 
affect  the  case  should  have  but  slender  attention  in  the  narra- 
tive. A  narrative  overcrowded  with  persons  divides  and  dis- 
tracts the  attention  of  the  jurors,  and  it  is  better  to  leave  some 
unnoticed  than  to  bring  too  many  into  view.  Much  as  in  a 
novel  or  a  drama,  the  interest  of  a  forensic  controversy  centers 
upon  a  few  persons;  minor  characters  fill  the  subordinate  places, 
attracting  but  little  attention,  while  the  important  persons  fill 
the  chief  places  and  absorb  the  attention  of  the  listeners.  -  If 
the  advocate  knows  his  work,  he  will  not  crowd  his  narrative 
with  persons  who  occupy  insignificant  positions  in  the  story 
he  lays  before  the  jury.  In  presenting  the  persons  who  take 
places  in  the  narrative,  each  must  be  assigned  position  in  the 
appropriate  group.     If  it  bo  necessary  to  praise  or  condemn, 
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the  work  should  be  done  when  the  advocate  comes  to  the  per- 
son to  be  praised  or  condemned  in  the  appropriate  group,  and 
he  should  not  wander  out  of  the  line  for  the  sole  purpose  of 
praising  or  condemning  a  party  or  a  witness.  Each  person 
meriting  praise  or  deserving  censure  is  necessarily  connected 
with  some  fact  or  event,  and  when  that  fact  or  event  is  reached 
then  is  the  proper  time  to  take  up  the  person  whose  character 
is  to  be  discussed.  It  should  not  be  taken  up  as  an  isolated  or 
detached  part  of  the  narrative.  This  is  the  general  rule,  but 
there  are  exceptions;  for  there  are  cases  where  the  main  assault 
should  be  made  upon  the  parties  or  some  of  the  witnesses,  and 
when  this  is  so,  it  is  better,  perhaps,  to  make  the  assault  a 
complete  and  independent  part  of  the  discourse.  When  this 
course  is  resolved  upon,  the  assault  must  be  powerful  and  de- 
termined, for  an  unsuccessful  attack  upon  a  party  or  a  witness 
recoils,  with  great  force,  upon  the  assailant.  If  the  advocate 
is  not  entirely  sure  that  he  can  make  his  attack  completely 
successful,  he  should  not  make  it  as  an  independent  part  of 
his  address,  but  should  make  it  as  a  dependent  part  of  the  ex- 
planation or  description  of  an  event  in  which  the  person  as- 
sailed occupies  a  conspicuous  position;  for,  if  thus  made,  it 
will  not  appear  that  the  whole  force  of  the  advocate  has  been 
brought  to  the  assault,  and  in  case  of  failure  the  assailant's 
discomfiture  will  not  appear  to  be  so  complete  or  disastrous. 

§  748.  Makino;  too  many  points. — Cases  are  controlled  by 
a  few  points.  Everything  depends  upon  strongly  grasping 
and  steadfastly  holding  these  leading  points,  and  much  de- 
pends upon  the  method  in  which  they  are  arrayed  and  pre- 
sented to  the  jury.^  The  advocate  who  does  not  grasp  the 
points  of  his  case,  or  who  loosens  his  hold  on  them,  will 
do  his  client  beggarly  service;    nor  will  he  really  do  effective 

'  "Stick  to  the  point"  v/as  the  ad-  sion  to  the  matter  in  hand  which  a 

vice  of  a  veteran  to  a  young  lawyer,  joiner  or  chemist  uses,  and  that  same 

Strong  advocates  keep  to  the  points  quiet  and  sure  feeling  of  right  to  his 

closely  and  they  make  them  conspic-  place  that  an  oak  or  a  mountain  have 

uous.  Emerson  says  of  Webster :  "He  to  theirs."     Lecture  on  the  Fugitive 

Avorked  with  that  closeness  of  adhe-  Slave  Law. 
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work  unless  he  lodges  the  points  strongly  and  clearly  in  the 
minds  of  the  jurors.  While  it  is  clear  that  a  few  points  con- 
trol cases,  yet  it  is  not  always  easy  to  determine  how  many 
points  shall  be  made.  What  may  seem  a  strong  point  to  one 
juror  may  not  seem  so  to  another.^  The  advocate  himself  may 
mistake  the  strong  points  of  his  case,  and  seize  the  weak  ones 
instead  of  the  strong. ^  As  a  general  rule,  however,  better  too 
few  than  too  many  points,  provided  the  few  are  really  strong. 
A  few  strong  points,  enforced  by  forcible  and  repeated  strokes 
until  they  are  deeply  impressed  upon  the  minds  of  the  jury, 
are  infinitely  better  than  many  weak  ones,  or,  indeed,  than 
many  of  any  kind  feebly  presented.  The  great  advocates  gen- 
erally make  few  points,  but  make  them  with  a  power  that  so 
impresses  them  upon  the  minds  of  the  jurors  that  they  can  not 
be  dislodged. 2  It  is,  nevertheless,  possible  to  err  in  depending 
upon  too  few  points  as  well  as  in  making  too  many.  The  rea- 
son for  affirming  that  there  is  danger  of  making  too  few  points 
is  the  one  we  have  suggested — the  possibility  of  the  advocate 
himself  making  a  mistake,  and  the  fact  that  what  will  impress 
one  juror  may  not  reach  another.     This  last  reason  merits  at- 

'  "Much  may  be  assumed  of  a  court,  less  vital  part.     As  for  myself,  said  I, 

but  of  a  jury  it  can  not  be  assumed  who  do  not  pretend  to  direct  my  aim 

that  secondary  considerations  may  not  with  so  much  certainty,  I  attack  every 

have  great  weight,  and,  therefore,  the  part,  and  push  at  every  opening;  in 

skillful  advocate  will  sometimes  dwell  short,  to  use  a  vulgar  proverb,  I  leave 

upon  insignificant  topics,  and  in  dif-  no  stone  unturned."     Ram  on  Facts, 

ferent  forms  present  his  views  to  dif-  264,  note. 

ferent  men  upon  the  panel."     Rufus        'Judge  Joseph  G.  Baldwin  says  of 

Choate,  The  Lawyer,  29.  S.  S.  Prentiss :    "He  avoided,  too,  the 

'  "I  remember,"  says  Pliny,  "when  miserable  err(5r  into  which  so  many 
Regulus  and  I  were  concerned  together  lawyers  fall— of  making  every  possible 
in  a  cause,  he  said  to  me,  'You  seem  point  in  a  case,  and  pressing  all  with 
to  think  it  necessary  to  dwell  upon  equal  force  and  confidence,  thereby 
every  single  circumstance,  whereas,  I  prejudicing  the  minds  of  the  court  and 
always  take  aim  at  my  adversary's  making  the  jury  believe  that  the  trial 
throat,  and  there  I  closely  press  him.'  of  a  cause  is  but  running  a  jockey 
'Tis  true,  he  tenaciously  holds  what-  race."  See,  also,  Lord  Brougham's 
ever  part  he  has  fixed  upon ;  but  the  criticism  of  Lord  Eldon,  Historical 
misfortune  is,  he  is  extremely  apt  to  Sketches  (2d  series),  66;  Wirt's  de- 
mistake  the  right  place.  I  answered  scription  of  Chief-Justice  Marshall ; 
it  might  possibly  happen  that  what  he  Flander's  Lives  of  the  Chief-Justices, 
called  the  throat  was,  in  reality,  some  307 ;  Ibid,  65. 
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tention.  Montaigne  was  not  far  wrong  when  he  said,  "And 
there  never  was  in  the  world  two  opinions  alike,  no  more  than 
two  hairs  or  two  grains.  The  most  universal  (luality  is  diver- 
sity. Never  did  two  men  make  the  same  judgment  of  the  same 
thing."  Twelve  men  may  be  expected  to  be  diverse  in  many 
things,  and  provision  will  be  made  by  one  who  knows  his  duty 
and  his  jury  for  this  diversity;  but  it  seldom  happens,  if,  in- 
deed, it  ever  does,  that  there  are  twelve  independent  minds  in 
the  jury  box,  for,  in  most  instances,  there  will  be  some  master 
minds  which  merge  the  others.  In  by  far  the  greater  number 
of  cases,  however,  there  will  be  diverse  minds  to  be  influenced, 
and  it  is  the  part  of  prudence  to  make  available  every  means 
at  command  to  influence  each  juror.  It  is  prudent  to  do  this 
for  the  reason,  if  for  no  other,  that  it  is  not  always  possible  to 
determine  who  will  be  the  controlling  members  of  the  panel. 
An  obstinate  and  dull  man,  if  once  thoroughly  aroused  and 
convinced,  is  likely  to  exert  as  much  influence  as  a  much  more 
intelligent  man. 

§  749.  Repetition— How  far  an  element  of  strength.— Ju- 
dicious repetition  strengthens  the  address  to  the  jury;  immod- 
erate repetition  weakens  it.  An  argument  repeated  in  a  differ- 
ent form  wiM  command  attention;  repeated  in  the  same  form  it 
will  weary.  Repetition  is  an  element  of  strength  when  rightly 
used,  but  an  element  of  weakness  when  abused.  Tire  a  juror 
by  useless  repetition,  and  he  will  yield  grudgingly  if  he  yields 
at  all.  But  repetition  is  necessary  to  impress  an  argument 
upon  the  minds  of  the  jurors,  for  few  men,  not  trained  by  study 
and  habit,  fully  grasp  a  point  once  stated;  to  give  it  full  force 
it  must  be  repeated.  The  secret  of  successful  repetition  is  to 
repeat  in  a  different  form  of  words;  the  later  briefer  and  stronger 
than  the  earlier.  A  thought  repeated  in  different  words  seems 
a  new  thought.^  Burke  excelled  in  the  art — for  it  is  an  art — 
of  repetition.     A  long  statement  first,  then  a  short,  clinching 

'"A  thought  is  often  original  al-  route,  and  hy  an  express  train  of  asso- 
thougL  yon  have  uttered  it  a  hundred  ciations."  The  Autocrat  of  the  Break- 
times-     ir  has  come  to  you  by  a  new     fast  Table,  8. 
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repetition.  Fox,  as  is  well  known,  placed  a  high  value  on 
repetition,  declaring  that  "to  the  multitude  one  argument  stated 
in  five  different  forms  is,  in  general,  held  equal  to  five  new  ar- 
guments."^ Possibly,  an  orator  like  Fox  might  make  one  ar- 
gument appear  equal  to  five,  but  if  he  could,  few  other  men 
can,  and  the  prudent  advocate,  speaking  under  hostile  eyes, 
will  not  attempt  it,  although  he  will  repeat  an  argument  so 
that  it  shall  be  a  sufficient  time  before  the  minds  of  the  jurors 
to  enable  them  to  seize  it.  Better  a  little  halt  for  repetition 
than  that  an  argument  be  lost  in  the  rapidity  of  the  movement. 
As  well  beat  the  air  as  state  points  that  the  jury  do  not  get  into 
their  minds.  But  constant  hammering  is  not  needed.  One 
clear  statement,  with  a  short,  bright,  striking  repetition,  is 
enough. 

§  750.  Extent  and  manner  of  refutation. — Refutation  must 
overthrow  the  position  against  which  it  is  directed,  but  it  need 
do  no  more.^  It  is,  for  this  reason,  sometimes  expedient  to 
mark  out  what  it  is  proposed  to  refute  before  entering  upon  the 
work.  In  other  cases  it  is  safer  to  enter  upon  the  work  with- 
out distinctly  marking  out  what  point  it  is  the  purpose  of  the 
argument  to  overthrow.  Where  the  argument  will  completely 
accomplish  all  it  professes  to  do,  it  is  better  to  clearly  indicate 
what  will  be  answered;  but  where  there  is  doubt  on  this  point, 
it  is  safer  not  to  indicate  just  what  it  is  proposed  to  answer. 
It  is  seldom  prudent  to  attack  in  a  general  way,  since  there  is 
danger  of  making  only  a  partial  refutation,  and  a  partial  refu- 
tation where  a  general  one  is  attempted  is  almost  always  hurt- 
ful. The  prudent  course  is  to  determine  against  what  particu- 
lar point  the  attack  shall  be  directed,  and  concentrate  upon 
that  point  all  the  forces  at  command.     It  is  not  every  position 

'  Stanhope's  Life  of  Pitt,  Vol.  1,  p.  'Yet,  as  Carlyle  says,  it  will  gener- 

247.     "Tell  a  judge  twice   what  you  ally  be  found  that  "no  error  is  fully 

want  him  to  hear.     Tell  a  special  jury  confuted  till  we  have  seen  not  only 

twice,  and  a  common  jury  half  a  dozen  that  it  is  an  error,  but  how  it  became 

times  the  view  of  a  case  you  wish  one."     Essay  on  Novalis. 
them  to  entertain."     Bissell's  Res  Ju- 
dicata-, 187. 
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that  should  be  assailed.     It  is  useless  to  spend  time  in  answer- 
ing arguments  or  refuting  propositions  that  neither  weaken  the 
client's  cause  nor  strengthen  that  of  the  adversary.     It  often 
happens  that  a  cunning  debater  will  resort  to  weak  arguments 
for  the  purpose  of  inducing  his  adversary  to  fritter  away  his 
time  in  answering  them,  and  thus  draw  him  from  an  attack 
upon  positions  that  really  add  strength  to  his  cause,  although 
if  vigorously  attacked  they  would  fall.     The  advocate  who  sets 
to  work  to  refute  all  the  arguments  of  his  opponent  is  likely  to  be 
caught  in  a  snare  set  expressly  for  liini.     In  such  a  case,  as 
John  Quincy  Adams  says,  ''you  promote  the  cause  of  your  antag- 
onist by  making  yourself  the  dupe  of  his  stratagem."  ^     Where 
arguments  are  plainly  irrelevant  or   immaterial,  it  is  enough 
to  direct  attention  to  their  immateriality  or  irrelevancy  in  a 
few  words,  and  to  waste  no  time  in  refuting  them.     When  this 
course  is  resolved  on,  the  fewer  the  words,  and  the  more  posi- 
tive the  manner  in  which  such  arguments  are  put  aside,  the 
better.     It  is,  indeed,  sometimes  positively  dangerous  to  fall 
upon  immaterial  and  irrelevant  arguments  with   earnestness 
and  vigor,  since  such  a  course  is  very  likely  to  induce  the  jur- 
ors to  believe  that  such  arguments  are  far  more  important  and 
formidable  than  they  really  are.     But  a  caution  is  here  neces- 
sary.    Arguments  that  the  advocate  who  is  to  answer  them 
knows  are  clearly  irrelevant  and   immaterial  are  not  always 
seen  in  that  light  by  the  jurors.     It  is  often  a  delicate  work  to 
decide  how   far  arguments   perceived    by  the   advocate   to  be 
wholly  immaterial  and  totally  irrelevant  are  supposed  by  the 
jury  to  be  material  and  relevant.     It  must  not  be  assumed, 
where  there  is  reason  for  doubt,  that  jurors  will  perceive  the 
irrelevancy  of  the  arguments;   but,  on  the  contrary,  it  must,  as 
a  general  rule,  be  assumed  that  they  do  not  perceive  the  in- 
firmity in  the   argument,  and,  acting  upon  this  assumption, 
the  advocate  must  lay  bare   the   infirmity  so   that  it  may  be 
clearly   perceived   by   every  juror,  or   at  least  by  the   master 
minds  of  the  jury.     Men  are  more  apt  to  be  misled  by  irrele- 
vant arguments  than   the  careless  thinker  suspects.     The  ad- 
'  Lectures  (in  Klietoric  ixnd  Oratory,  Vv)i.  II,  p.  33. 
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vocate  himself,  if  he  be  not  wary  and  vigilant,  is  in  danger  of 
being  led  astray  by  irrelevant  arguments,  and  drawn  into  a 
path  that  may  lead  him  far  from  the  merits  of  the  controversy. 

§  751.  Attacking  adverse  hypothesis.— It  is  not  always  ex- 
pedient to  attempt  to  refute  an  argument  by  a  direct  attack 
upon  the  hypothesis  on  which  it  rests.  Advocates  sometimes 
waste  their  strength  in  the  vain  attempt  to  demolish  the  hy- 
pothesis constructed  by  their  opponents.  In  most  cases  proba- 
ble hypotheses  can  be  constructed  by  both  sides,  and  the  ulti- 
mate question  is,  Which  is  the  stronger  and  more  probable? 
No  great  ingenuity  is  required  to  construct  a  theory  that  will 
seem  strong,  for  facts  are,  notwithstanding  the  old  adage,  plia- 
ble things.  Under  the  hands  of  a  skillful  advocate,  they  take 
many  colors  and  postures.  He  who  is  called  upon  to  attack  an 
adverse  hypothesis  will,  in  general,  do  well  to  set  up  a  rival 
hypothesis,  rather  than  fritter  away  his  whole  strength  in  the 
attempt  to  batter  down  that  of  his  adversary.  If  he  can  con- 
struct a  stronger  and  more  probable  hypothesis  than  that  of 
his  adversary,  he  will  be  the  victor.  Of  course,  he  must  use 
the  materials  furnished  by  the  evidence,  but  a  master's  hand 
can  construct  rare  things  out  of  materials  that  in  the  hands  of 
a  blunderer  would  be  wasted.  But  the  method  of  refutation 
need  not  be  exclusive,  for,  if  care  is  taken  to  avoid  inconsist- 
ency, there  may  be  both  a  direct  attack  and  a  counter-hypothe- 
sis. It  is,  perhaps,  the  better  rule  for  the  advocate  to  build 
his  own  hypothesis  first,  and  strengthen  it  at  every  point  by 
fact  and  inference,  so  that  its  probability  may  as  nearly  ap- 
proach certainty  as  in  the  nature  of  the  case  is  possible  or 
practicable.  Before  he  leaves  it  to  assail  that  of  his  opponent, 
he  should  be  very  sure  that  there  are  no  weak  places  that  will 
let  in  the  enemy.  Better  use  all  the  strength  and  time  at  com- 
mand in  making  his  own  hypothesis  strong  than  to  leave  it 
unfinished  for  the  purpose  of  assaulting  that  of  the  adversary. 
It  is  better  for  the  advocate  to  do  this,  even  though  it  may 
leave  neither  time  nor  strength  to  attack  the  hypothesis  of  the 
other  side;  for,  if  his  own  is  really  strong,  the  jury  will  accept 
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it  as  the  true  and  reject  the  other.  Where,  however,  time  and 
strength  are  at  command,  the  better  course  is  to  combine  the 
two  methods.  If  this  plan  is  adopted  it  is  best  executed  by 
placing  the  rival  theories  side  by  side,  and  magnifying  the 
strong  points  of  the  one  and  exposing  the  weak  points  of  the 
other. 

§  752.  Use  of  analysis  in  refutation. — Analysis  is  a  keen 
weapon  of  attack.  Positions  are  more  readily  carried  when 
attacked  in  detail  than  when  assailed  in  mass.  Analysis  vig- 
orously made  will  lay  bare  the  weak  places,  and  these  can  be 
made  the  point  of  vantage  for  the  main  assault.  At  the  out- 
set, carry  some  position;  carry  it  at  every  hazard,  for  a  repulse 
at  the  start  discourages  the  assailant  himself,  and  leads  the 
jurors  to  believe  that  the  whole  position  of  his  adversary  is 
impregnable,  while  a  position  carried,  even  though  it  be  not  a 
very  important  one,  gives  an  appearance  of  victory  and  in- 
spires confidence.  Take  the  arguments  to  pieces  and  merci- 
lessly, if  you  will,  dissect  them  into  minute  parts,  and  thor- 
oughly expose  the  weakness  of  each.  Destroy  each  as  you  go, 
and  do  not  approach  another  until  the  one  assailed  is  effectu- 
ally demolished.  An  argument  broadly  assailed  and  only  par- 
tially refuted  is  stronger  than  if  it  had  passed  unchallenged, 
except,  indeed,  in  cases  where  the  partial  answer  is  adroitly 
made  to  appear  a  complete  one.  Jurors,  and  advocates,  too, 
for  that  matter,  are  sometimes  deceived  by  a  skillful  debater, 
who  makes  it  seem  that  his  refutation  is  complete  when,  in 
truth,  it  is  only  partial. 

§  753.  Advocate  should  present  his  own  ease  before  refut- 
ing: opponent's  argument. — It  is  safer,  as  a  general  rule,  not 
to  attempt  a  direct  refutation  until  one's  own  case  has  been  so 
presented  as  to  find  favor  with  the  jurors.  An  advocate  who 
makes  his  own  case  seem  to  have  merit  enough  to  receive  the 
consideration  of  the  jury  is  in  a  much  better  situation  to  at- 
tack successfully  than  one  whose  case  has  not  been  so  pre- 
sented as  to  meet  with  some  favor.     For  this  reason  the  advo- 
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cate  should  first  make  his  own  case  as  strong  as  it  is  possible 
for  him  to  do  before  he  assails  his  adversary's  arguments.  It 
is  often  expedient,  when  this  course  is  pursued,  to  preface  the 
discussion  by  the  statement  that  the  arguments  of  the  adver- 
sary will  be  answered  in  due  season.  At  all  events,  something 
must  be  said  to  prevent  the  suspicion  that  the  arguments  are 
not  at  once  attacked  because  of  their  strength.  If  the  argu- 
ments of  the  adverse  counsel  are  really  weak,  and  there  is  no 
reason  to  fear  that  their  overthrow  can  not  be  made  complete, 
then  the  case  is  without  the  general  rule,  and  the  attack  should 
be  made  at  the  outset. 

§  754.  Indirect  attack. — In  some  instances  the  attack  may 
be  safely  made  with  the  greatest  energy  and  force  that  can  be 
summoned  to  the  field  of  contest;  but,  in  the  greater  number 
of  cases,  the  more  prudent  course  is  to  indirectly  attack,  mov- 
ing quietly  and  surely  against  the  positions  of  the  adversary. 
An  attack  made  with  a  great  display  of  force  sometimes  gives, 
as  we  have  said,  an  appearance  of  strength  to  the  hostile  posi- 
tions that  they  do  not  actually  possess,  for  it  naturally  creates 
the  impression  that,  w^here  such  a  great  force  is  required,  the 
points  to  be  attacked  must  be  very  strong.  Lord  Abinger's 
opinion  upon  this  point,  as,  indeed,  upon  any  point  in  the  art 
of  advocacy,  may  be  safely  adopted,  and  what  that  opinion  is, 
this  extract  from  his  autobiography  makes  clear:  "Perceval 
said  of  Law  (Lord  Ellenborough):  'He  has  great  strength, 
which  he  puts  forth  on  occasions  too  trivial  to  require  it.  He 
wields  a  huge,  two-handed  sword  to  extricate  a  fly  from  a 
spider's  web.'  The  remark  was  just.  Lord  Ellenborough  had 
great  talents,  but  at  the  bar  he  always  seemed  to  carry  his 
point  by  force."  ^  It  is  always  unwise  to  attack  with  severity 
where  there  is  cause  to  believe  that  the  argument  upon  the 
other  side  has  made  a  favorable  impression  upon  the  minds  of 
the  jury.  The  reason  why  such  a  course  is  unwise  is  not  far 
to  seek.  No  man  takes  kindly  to  a  severe  denunciation  of 
what  he  has  himself  even  partially  accepted  as  true.     A  criti- 

'  Auto))io[>:r:ii)iiy,  83. 
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cism  in  bitter  words  upon  what  he  has  assented  to,  although 
his  assent  was  neither  permanent  nor  complete,  is  much  more 
apt  to  confirm  his  impressions  than  to  efface  them.  A  man 
thus  vexed  is  quite  likely  to  go  in  quest  of  reasons  to  sustain 
his  impression,  and  when  a  juror  hunts  for  reasons  to  sustain 
his  own  impressions  he  is  seldom  unsuccessful.  Lord  Abin- 
ger's  statement  of  his  own  practice  is  better  than  a  code  of 
rules.  Thus  writes  that  great  advocate:  "Very  often,  when 
the  impression  of  the  jury,  and  sometimes  of  the  judge,  has 
been  against  me  on  the  conclusion  of  the  defendant's  case,  I 
have  had  the  good  fortune  to  bring  them  entirely  to  adopt  my 
conclusions.  Whenever  I  observed  this  impression,  butthought 
myself  entitled  to  the  verdict,  I  made  it  a  rule  to  treat  the  im- 
pression as  very  natural  and  reasonable,  and  to  acknowledge 
that  there  were  circumstances  which  presented  great  difficul- 
ties and  doubts,  to  invite  a  candid  and  temperate  investigation 
of  all  the  important  topics  that  belonged  to  the  case,  and  to 
express  rather  a  hope  than  a  confident  opinion  that  upon  a 
deliberate  and  calm  investigation  I  should  be  able  to  satisfy 
the  court  and  jury  that  the  plaintiff  was  entitled  to  the  verdict. 
I  then  avoided  all  appearance  of  confidence,  and  endeavored  to 
place  the  reasoning  on  my  part  in  the  strongest  and  clearest 
view,  and  to  weaken  that  of  my  adversary;  to  show  that  the 
facts  for  the  plaintiff  could  lead  naturally  but  to  one  conclu- 
sion, while  those  of  the  defendant  might  be  accounted  for  on 
other  hypotheses;  and  when  I  thought  I  had  gained  my  point, 
I  left  it  to  the  candor  and  good  sense  of  the  jury  to  draw  their 
own  conclusion.  This  seems  to  me  not  to  be  the  result  of  any 
consummate  art,  but  the  plain  and  natural  course  which  com- 
mon sense  would  dictate."^ 

§  755.    Suggestive   method. — The    suggestive  method  com- 
mended by  Lord  Abinger  and  by  Dr.  Franklin  is  even  more 

*  Autobiography,  75,  76.    The  expe-  upon  a  common  principle;  the  one 

rience  of  the  great  advocate  and  that  applied  it  to  the  learned  men  with 

of  the  philosopher  led  them  to  an  es-  whom  he  disputed,   while  the  other 

eentially  similar  conclusion,  for  Pr.  applied  it  to  the  jurors  he  desired  to 

Franklin  and  Lord  Abinger  both  acted  persuade. 
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effective  in  refutation  than  in  confirmation.^  A  far  greater 
reasoner  than  either  of  them,  Aristotle,  commends  it,  saying: 
"Of  all  forms  of  reasoning,  however,  as  well  confirmative  as 
refutative,  those  produce  the  greatest  effect  which  are  of  such 
a  description  that,  on  the  commencement  of  their  enumeration, 
men  anticipate  the  conclusion,  yet  without  their  being  super- 
ficial, for  the  hearers,  on  their  own  parts,  feel  a  pleasure  in 
having  of  themselves  anticipated  it."^  If  the  minds  of  the 
jurors  can  be  aroused  to  an  active  effort  to  frame  for  themselves 
an  answer  to  an  opponent's  argument,  a  great  point  is  gained; 
and  if  the  answer  can  be  suggested  in  such  a  way  as  to  make 
it  seem  their  own  work,  and  not  that  of  the  advocate,  there 
need  be  no  fear  that  they  will  doubt  that  the  refutation  is  suc- 
cessful and  complete.  For  this  reason  it  is  often  expedient  to 
approach  the  proposition  which  is  to  be  refuted  indirectly,  and, 
without  directly  stating  the  reasons  that  refute  it,  to  so  clearly 
suggest  them  that  the  jurors  for  themselves  will  take  up  what 
the  suggestions  outline,  and  construct  an  argument  out  of  it 
of  their  own,  or,  what  is  in  effect  the  same  thing,  what  they 
conceive  to  be  their  own.  The  difficult  part  of  the  work  is  to 
so  clearly  suggest  the  answer  as  to  put  the  minds  of  the  jurors 
in  train,  without  at  the  same  time  constructing  the  refutation 
for  them. 

§  756.  Stratagem  of  attacking  few  points. — It  is  the  prac- 
tice of  some  cunning  advocates  to  strike  and  thrust  a  few  points 
so  determinedly  and  vigorously  as  to  induce  the  belief  on  the 
part  of  a  less  wily  disputant  that  those  points  are  all  that  need 
to  be  defended.  This  stratagem  is  often  successful,  for,  by  the 
persistent  attack  upon  these  points,  they  detract  attention  from 
the  others,  and  allure  the  unsuspecting  adversary  into  the  am- 
bush prepared  for  him,  and  when  the  time  comes  for  reply 
they  attack  other  points  that,  in  his  eagerness  to  repel  those  so 
persistently  made,  he  has  not  well  defended.  Men  not  trained 
in  forensic  debate  are  often  misled  by  a  feint  of  this  kind,  and 
the  only  sure  means  of  avoiding  this  result  is  for  the  advocate 

'  Ante,  §  719.  *  Rhetoric,  Bk.  I,  Chap,  xxiii,  §  29. 
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to  determine  for  himself  the  streiigtli  of  the  defense  he  will 
make  upon  each  point,  and  not  allow  his  adversary  to  deter- 
mine that  question  for  him.  Others  meet  defeat  because  they 
do  not  guard  a  point  at  all  until  it  is  too  late.  Bacon,  speak- 
ing of  those  who  make,  in  other  matters,  a  like  mistake,  bor- 
rows this  illustration  from  Demosthenes:  "They  were,"  said 
the  great  Athenian,  "like  rustics  in  a  fencing  school,  who  al- 
ways, after  a  blow,  guard  the  part  that  was  hit,  and  not  before.  "^ 
A  part  left  unguarded  until  after  the  blow  has  hit  it  might,  in 
many  cases,  as  well  not  be  guarded  at  all. 

§  757.  Admissions — When  advisable.  —  A  frank,  fair  and 
candid  admission,  expressed  in  clear  words,  is  better  than  an 
implied  one.  An  implied  admission  is  apt  to  be  regarded  as 
much  broader  than  it  really  is,  and  consequences  inferred  from 
it  which  do  not  justly  follow.  By  stating  the  admission  in 
clear  words,  and  setting  bounds  to  the  deductions  which  can 
be  made  from  it,  the  danger  of  its  receiving  greater  weight 
than  it  is  entitled  to  is  materially  lessened.  An  admission 
frankly  made  gives  an  appearance  of  fairness  to  the  discussion 
of  the  controverted  points,  and  secures  an  attentive  hearing, 
if  it  does  not  do  much  more;  while  an  implied  admission  cre- 
ates the  impression  that  the  advocate  is  not  candid  enough  to 
admit  the  point,  yet  hopes  to  reap  an  advantage  from  the  fail- 
ure of  the  jury  to  notice  and  consider  it.  An  express  admis- 
sion often  disconcerts  an  opponent  by  making  it  appear  that 
he  has  labored  to  establish  what  was  not  denied.  As  a  general 
rule  the  wise  course  is  to  plainly  mark  the  points  where  the 
contest  is  to  be  fought  out,  and  bring  fully  into  view  the  con- 
ceded points  and  the  neutral  ground. 

§  758.  Commenting:  on  testimony  and  witnesses.  —  Com- 
ments on  the  testimony  of  witnesses  are  forcible  when  made 
fairly  and  candidly.  The  design  must  appear  to  be  to  deal 
justly  and  kindly  with  all  so  far  as  duty  will  permit,  and  to 
praise  only  where  praise  is  deserved,  and  to  censure  only  where 
'  Advancement  of  Learning,  Book  \'III,  Chap.  ii. 
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duty  compels  and  justice  requires.  It  is  not  only  useless,  but 
harmful,  to  directly  praise  a  witness  whose  testimony  is  not 
contradicted  or  whose  character  is  not  assailed.  Praise  or  de- 
fense in  such  cases  impresses  jurors  with  the  belief  that  there 
is  some  infirmity  that  they  have  not  detected.  A  man  who 
offers  a  defense  before  he  is  attacked  brings  suspicion  upon 
himself,  and  justly,  for  men  conscious  of  their  own  rectitude 
never  think  of  offering  excuses  or  defenses  for  what  they  have 
done.  A  man  who  knows  he  is  right  feels  that  others  know 
it,  and  by  this  feeling  is  controlled  until  his  acts  are  assailed. 
An  advocate  who  rushes  to  a  defense  where  none  is  needed 
creates  a  suspicion  that,  but  for  his  folly,  would  not  have 
arisen,  and  invites  an  attack  which,  had  no  invitation  been 
given,  would  be  inexcusable  and  abortive.  An  advocate  who 
knows  his  duty  will  not,  in  advance  of  an  attack,  lavishl}^ 
praise  his  own  witnesses,  unless  there  be  strong  reasons  for 
doing  it;  and  he  will  never  violently  assail  those  of  the  other 
side  unless  duty  requires  it  and  just  grounds  support  his  as- 
sault. As  the  address  moves  on,  a  word  of  praise  may  here 
and  there  be  cast  in;  but,  unless  there  has  been  an  attack, 
there  is  neither  prudence  nor  policy  in  openly  and  avowedly 
praising  the  witnesses,  for  the  presumption  is  that  they  have 
done  no  more  than  their  duty.  Moderation  is  here  a  virtue 
and  extravagance  a  vice.  So,  comment  upon  the  testimony  of 
adverse  witnesses  loses  in  strength  as  it  increases  in  fury. 
Abuse  adds  no  strength  to  an  attack.  A  witness  may  be  proved 
corrupt  by  facts,  but  not  by  abuse.  If  an  attack  must  be  made 
on  a  witness,  it  is  better  made  with  an  air  of  reluctance  than 
with  an  air  of  pleasure.  One  who  rushes  to  an  attack  as  to  a 
work  that  delights  him  weakens  his  assault,  for  he  makes  it 
seem  that  he  assails  the  witness  to  gratify  his  own  malicious 
hatred.  One  who  approaches  a  corrupt  witness  as  though  he 
did  it  with  reluctance,  and  impelled  by  a  sense  of  duty,  adds 
strength  to  the  attack,  for  jurors  take  kindly  to  a  man  who 
does  his  duty  because  it  is  his  duty,  and  does  it  as  gently  and 
considerately  as  he  can.  A  quiet  thrust  stings  deeply.  Mere 
fury  of  words  adds  nothing  to  the  keenness  of  the  thrust.     A 
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witness  unjustly  or  immoderately  abused  is  taken  under  the 
protection  of  the  jurors,  lor  disinterested  men  protect  those 
they  believe  others  persecute.  The  (juick,  stnmg  impulse  of 
human  nature  is  to  espouse  the  cause  of  the  weak  against  the 
strong.  Jurors  regard,  and  rightly,  too,  a  witness  who  can 
utter  no  word  in  his  defense  as  the  weak,  and  the  advocate  as 
the  strong,  and  they  are  not  slow  to  shelter  the  one  and  con- 
demn the  other.  It  may  be  pleasant  for  the  advocate  to  have 
a  giant's  strength,  but  if  he  employ  it  unjustly  or  immoder- 
ately he  may  expect  a  tyrant's  fate,  for  the  jurors  hold  the 
power.  It  is,  therefore,  always  impolitic  to  assail  the  charac- 
ter of  a  witness  unless  there  are  strong  reasons  upon  which  the 
assailant  can  maintain  his  assault.  These  reasons  the  evidence 
must  supply,  not  the  imagination  of  the  advocate.  But  even 
where  there  are  reasons  justifying  the  attack  it  is  unsafe,  ex- 
cept in  extreme  cases,  to  assail  in  an  immoderate  and  ill-tem- 
pered manner.  An  unsuccessful  attack,  whatever  be  the  cause, 
recoils  with  great  effect  upon  the  party  who  makes  it. 

§  759.  Conflict  in  testimony — How  treated. — Conflict  in  the 
testimony  of  witnesses  does  not  necessarily  indicate  that  some 
of  the  witnesses  have  sworn  falsely.  Weak  advocates  at  once 
assume  that  a  conflict  requires  them  to  prove  the  adverse  wit- 
nesses guilty  of  false  swearing;  the  strong  advocate  assumes 
this  only  as  the  last  resort.  A  conflict  among  the  witnesses 
arises  more  often  from  error  than  from  rascality.  But,  even  if 
this  were  not  true,  it  is  true  that  jurors  are  reluctant  to  pro- 
nounce witnesses  guilty  of  perjury,  and  will,  ordinarily,  gladly 
accept  any  plausible  hypothesis  that  will  enable  them  to  reach 
a  verdict  without  attributing  wickedness  to  any  witness.  This 
consideration  plainly  indicates  the  true  course,  and  that  is,  to 
frame  some  reasonable  hypothesis  upon  which  the  testimony  can 
be  harmonized,  or  construct  some  plausible  hypothesis  which 
will  make  it  probable  that  the  witnesses  have  been  mistaken. 
Circumstances  must  be  sought  for  and  so  arrayed  as  to  show 
that  it  was  natural  that  a  mistake  should  be  made,  and  then 
the  conclusion  that  a  mistakp   was  made  must  be  established. 
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A  vigorous  and  deep  probing  of  antecedent  and  attendant  cir- 
cumstances will  seldom  fail  to  bring  to  light  things  that,  skill- 
fully used,  may  show  that  it  was  natural  that  a  mistake  might 
have  been  honestly  made.  If  once  this  be  established,  then  it 
will  require  no  great  skill  to  prove  that  what  might  naturally 
happen  did  actually  happen.  The  difficulty  is  in  making  it 
appear  that  it  was  natural  that  a  mistake  might  be  made,  and 
to  make  this  appear,  the  opportunity  of  the  witness,  his  capac- 
ity, his  means  of  knowledge,  and  all  like  circumstances,  must 
be  investigated  with  the  minutest  scrutiny. 

§  760.   Mistakes  of  witnesses — How  caused  and  treated.— 

Witnesses  very  often  mistake  their  inferences  for  actual  facts.  A 
close  and  keen  analysis  will  often  reveal  a  mistake  of  this  kind. 
Especially  are  men  apt  to  fall  into  it  where  prejudice,  self-in- 
terest, or  passion,  leads  them  to  desire  to  secure  a  verdict  for 
the  one  party  or  to  defeat  the  other.  Even  honest  men  are 
thus  misled,  and  unconsciously  state  as  an  actual  fact  what  is 
the  mere  product  of  their  own  reasoning.  Men  yield  to  this 
influence  without  being  aware  of  it.  If  the  jury  can  be  made 
to  understand  the  influences  that  operated  upon  the  mind  of 
the  witness,  and  to  perceive  clearly  the  actual  facts  within  his 
knowledge,  it  will  not  be  very  diSicult  to  persuade  them  that 
the  witness  has,  through  an  error  that  almost  any  man  in  a 
like  situation  might  commit,  unwittingly  given  them  as  a  fact 
what,  in  truth,  is  a  mere  inference.  The  circumstances,  more 
than  the  positive  testimony,  will  supply  the  means  of  showing 
what  the  witness  did  actually  see  or  hear.  His  interest,  his 
motives,  and  his  prejudices,  well  displayed,  will  furnish  rea- 
sons for  affirming  that  his  reasoning  has  led  him  beyond  the 
actual  facts.  Of  course,  this  plan  can  not  always  be  pursued, 
but  there  are  cases  where  it  can  be  made  very  effective.  In  no 
case,  however,  can  it  be  made  effective  without  laying  a  foun- 
dation by  a  rigid  analysis  of  the  circumstances,  and  a  strong 
combination  of  such  as  tend  to  show  what  the  witness  did  ac- 
tually see  or  hear.  All  oral  testimu  /  comes  from  human 
memory.     A  truthful  witness  can  state  only  remembered  facts. 
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Memory  is  a  vast  receptacle,  into  which  countless  things  are 
crowded,  and    it   is    no  wonder   that  what  enters   that  mighty 
throng  mingles  and   merges  with   kindred   things.     It  is  un- 
doubtedly true  that  things  which  enter  the  memory,  and  long 
remain,  undergo  changes  of  which  the  man  himself  is  unaware. 
The  greater  the  throng  in  the  memory  the  greater  the  probabil- 
ity that  the  identity  of  an  act  or  occurrence  will  be  lost  in  the 
throng.     A  man  with  the  cares  of  a  vast  business  pressing  on 
his  mind  will  not  clearly  remember,  if  he  remembers  at  all,  an 
event  which  aroused  no  especial  interest.     A  great  merchant 
would  be  less  likely  to  remember  the  sale  of  a  barrel  of  sugar 
than  the  farmer  who  bought  it.     A  rich  man,  with  many  mat- 
ters occupying  his  mind,  would  be  less  likely  to  remember  the 
details  of  a  transaction  involving  a  trifling  sum  to  him,  than 
the  poor  man  to  whom  the  sum  seemed  large.     Our  memories 
take  up  and  retain  what  to  us  is  important,  and  he  who  deals 
with  few  things  esteems  each  of  them  important,  although  one 
who  deals  with  many  things  might  not  so  regard  them.     It  is 
evident,  therefore,  that  the  accuracy  of  memory  may  often  be 
tested  by  proving  the  situation  of  the  parties,  and  by  showing 
that  the  one  may  forget  and  the  other  remember  the  details  of 
a  transaction,  because  the  memory  of  the  one  is  thronged,  while 
that  of  the  other  is  not.     Real  progress  is  made  when  the  ad- 
vocate  shows   that  the   memory  of  the  adverse  witness  is  so 
crowded  with  other  things  that  it  is  not  probable  that  he  could 
accurately  remember  and  reproduce   the  particular  fact;  and 
if  to  this  be  added  proof  that  the  opposing  witness  was  not  in 
a  position  where  his  memory  would  be  so  heavily  laden,  the 
case  is  much  strengthened.    The  deeper  the  impression  an  event 
makes,  the  stronger  the  memory  grasps  it,  and  the  more  accu- 
rately is  it  reproduced.     One  who  contends  for  the  accuracy  of 
a  statement  will,  therefore,  naturally  call  to  its  support  all  the 
facts  and  circumstances   which   make   it  probable  that  a  deep 
impression  was  made  upon  the  mind  of  the  witness.     An  op- 
posite course   will   naturally  be   taken  by  one  who   denies  the 
accuracy  of  the  statement,  for  he  will  array  all  the  facts  and 
all  the  circumstances  which  make  it  probable  that  the  impres- 
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sion  was  faint  and  transient.  If  there  is  anything  that  directs 
particular  attention  to  the  event  or  declaration,  it  will  be  reg- 
istered, and  not  merely  observed,  and  when  reproduced  it  will 
receive  augmented  force  if  skillfully  surrounded  by  circum- 
stances showing  that  there  was  a  mental  registry  as  well  as  a 
mental  perception.^  In  many  instances  the  event  is  so  strik- 
ing as  to  fasten  itself  in  memory,  and  when  this  is  so  the  event, 
with  its  peculiar  characteristics  and  striking  incidents,  may  be 
described  and  amplified  with  profit.  If  there  is  nothing  pecu- 
liar in  the  event,  he  who  opposes  the  witness  will  naturally 
treat  it  as  one  of  the  common  occurrences  of  life,  which  make 
but  a  faint  impression  on  the  mind,  and  abide  only  for  a  little 
time  in  the  memory.  One  event  is  remembered  by  another, 
and  often  strength  may  be  given  oral  testimony  by  linking 
events  together.  The  memory  of  an  event  or  a  declaration 
may  be  weakened  by  showing  that  it  alone  is  remembered  while 
associated  things  are  forgotten.  One  side  will  do  all  that  can 
be  done  to  show  that  the  thing  the  witness  professes  to  remem- 
ber stands  alone,  while  the  other  will  do  what  in  him  lies  to 
show  that  it  is  remembered  as  one  of  a  train  of  events. 
An  event  is  fastened  in  the  minds  of  jurors,  as  well  as  in  the 
minds  of  witnesses,  by  associating  it  with  some  other  thing  of 
mark  and  importance,  and  it  is,  therefore,  not  only  for  the 
purpose  of  supporting  the  witness  that  it  is  well  to  bind  events 
together,  but  it  is  also  important  for  the  purpose  of  fixing  the 
event  firmly  in  the  minds  of  the  jurors.  A  little  circumstance 
may  bind  events  together  and  make  them  probable,  while  its 
omission  may  destroy  the  connection  and  leave  the  memory 
without  assistance.  What  caused  an  event  or  declaration  to 
be  remembered  is  always  important  to  the  advocate  who  calls 
the  witness,  for  if  he  shows  a  cause  why  the  memory  should 
be  true  and  the  reproduction  correct,  he  gives  great  strength 
to  the  testimony  of  his  witness.  On  the  other  hand,  if  there 
be  an  absence  of  this  cause  a  wary  adversary  will  use  it  with 
a  force  that  it  will  be  difficult  to  withstand. 

*  Burrill  on  Circumstantial  Evidence,  104. 
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§  7G1.  Commeiitiii*^  on  testimony  ot'  admissions. — In  almost 
every  address  to  the  jury  the  advocate  is  called  upon  to  com- 
ment upon  testimony  given  by  witnesses  who  profess  to  repeat 
admissions  made  by  some  party  or  some  witness,  and  there  is, 
in  this  branch  of  the  work,  much  more  skill  and  ingenuity 
required  than  the  careless  or  unreflecting  advocate  is  apt  to 
imagine  or  conceive.  It  is  well  known  that  evidence  of  oral 
admissions  is  regarded  as  "subject  to  much  imperfection  and 
mistake,"  and  the  reason  for  this  opinion  is  a  plain  one.  Men 
not  only  often  misunderstand  what  they  hear,  but  err  in  re- 
peating it.  A  parlor  game  described  by  Sir  Frederick  Pollock 
well  illustrates  the  uncertainty  of  testimony  of  oral  admission. 
"One  evening,"  writes  Sir  Frederick,  "we  had  great  success 
in  playing  the  game  of  Russian  scandal.  An  anecdote  or  in- 
cident (which  should  be  one  not  generally  known)  is  written 
down  on  paper,  and  then  confidentially  communicated  to  one 
member  of  the  company,  who,  in  the  same  way,  repeats  to  the 
next,  and  so  on  until,  by  this  private  course  of  tradition,  it 
reaches  the  last  person,  w^ho  is  then  called  upon  to  repeat  aloud 
wdiat  he  has  heard.  The  paper  is  then  read,  and  it  is  curious 
to  note  how  entirely  a  story  will  almost  always  get  altered  in 
its  passage  through  eight  or  ten  people."  '  The  advocate  who 
relies  upon  verbal  admissions  will  naturally  do  all  he  can  to 
prove  that  the  witness  was  in  a  situation  to  hear  what  he  pro- 
fesses to  repeat,  that  he  was  capable  of  accurately  understand- 
ing it,  that  there  was  a  reason  why  he  should  remember  it, 
and  that  there  is  no  reason  why  he  should  not  correctly  repeat 
the  words  he  heard.  Events  will  be  brought  forward  that 
clearly  mark  the  situation,  circumstances  will  be  adduced  that 
make  it  probable  that  the  witness  did  understand  what  was 
said,  reasons  for  remembering  will  be  urged,  and  an  absence 
of  facts  which  might  influence  the  witness  to  incorrectly  repeat 
what  he  heard  will  be  shown.  This  work,  as  we  have  else- 
where suggested,  will  take  the  advocate  deep  into  the  circum- 
stances of  the  case;  his  search,  if  well  prosecuted,  will  be  pro- 
longed and  minute;  it  will  not  be  confined  to  the  principal 
'Personal  Remembrances  of  Sir  Frederick  Pollock,  Vol.  2,  p.  77. 
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facts,  but  will  extend  into  the  fringes  of  the  evidence  and 
dwell  among  the  outlying  circumstances.  The  advocate  who 
denies  the  correctness  of  the  testimony  will  naturally  dilate 
upon  its  known  weakness,  and  will  expatiate  upon  the  infirmi- 
ties to  which  all  such  testimony  is  subject.  He  will  show,  if 
he  can,  that  the  memory  of  the  witness  is  so  thronged  that  it 
is  not  probable  that  he  could  accurately  remember  what  he 
professes  to  have  heard.  The  advocate  will  also  do  his  utmost 
to  prove  that  there  is  no  reason  why  the  words  should  have 
impressed  themselves  upon  the  memory  of  the  witness,  and  he 
will  show,  if  it  be  in  his  power  to  do  so,  the  reasons  why  the 
words  must  have  received  tone  and  color  from  the  things  with 
which  they  mingled,  or  from  the  interest  and  prejudices  of  the 
witness.  This  plan  he  will  not,  of  course,  pursue  if  he  denies 
that  the  words  the  witness  professes  to  repeat  were  spoken,  for, 
in  that  event,  his  effort  will  be  to  make  it  clear  that  the  wit- 
ness did  not  hear  any  such  words  because  they  were  never 
uttered.  If  the  case  is  rested  upon  a  denial,  then,  it  is  obvi- 
ous, the  true  course  is  to  show  that  it  is  improbable  that  such 
admissions  were  ever  made,  and  to  make  good  this  position  the 
interest,  honesty,  capacity  and  situation  of  the  witness  will  be 
thoroughly  discussed.  His  opportunities,  his  character,  and 
his  knowledge,  will  be  the  subject  of  criticism  and  discussion, 
and  this  will  generally  carry  the  advocate  into  a  wide  field. 

§  762.  Course  where  witness  is  discredited.— An  adroit  ad- 
vocate will  make  effective  use  of  the  fact  that  one  material  wit- 
ness among  many  is  unworthy  of  credit.  A  skillful  movement 
of  the  one  bad  witness  through  a  throng  casts  a  taint  upon  all, 
for  men  readily  conclude  that  if  a  party  has  called  to  his  sup- 
port one  corrupt  witness  whose  dishonesty  has  been  detected, 
he  has  probably  called  more  whose  dishonesty  has  escaped  un- 
detected. It  is  not  politic  to  openly  avow  that  one  bad  witness 
indicates  the  character  of  the  others,  for  a  quiet  suggestion  is 
more  effective  than  an  open  charge.  More  than  one  verdict 
has  been  secured  by  making  it  appear  that  the  case  rests  on 
the  testimony  of  the  discredited  witness,  or  that  those  of  the 
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same  side  are  no  more  worthy  of  confidence  tlian  he  is.  The 
worthless  witness,  if  made  the  central  figure  of  the  company 
of  witnesses,  may  darken  the  wliolc  case;  but  it  is  not  prudent 
to  devote  too  much  direct  attention  to  him,  for,  if  put  in  the 
central  position  by  quiet  and  indirect  means,  rather  than  di- 
rectly and  avowedly,  he  will  do  all  the  more  harm  to  the  testi- 
mony of  those  associated  with  him  as  witnesses.  If  the  wit- 
nesses can  be  kept  together  as  associates,  the  greater  the  harm 
the  bad  witnesses  will  do  the  party  who  called  him;  for  men 
are  judged,  as  the  fable  teaches,  in  no  small  measure,  by  the 
company  they  keep.  The  advocate  who  has  among  his  wit- 
nesses a  bad  one  will,  if  he  can,  separate  the  witnesses,  and 
not  treat  them  as  close  associates.  This  he  may  well  do,  for  a 
bad  man  does  sometimes  get  into  the  company  of  good  men, 
and  good  men  are  sometimes  thrown  into  the  company  of  the 
bad.  The  opposing  advocate  will  naturally  pursue  opposite 
methods;  the  one  will  keep  the  witnesses  together  as  associ- 
ates, and  the  other  will  single  out  the  bad  witness,  and,  if  he 
can,  show  that  his  case  rests  on  the  testimony  of  other  wit- 
nesses not  associates  of  the  bad  one.  If,  however,  he  must 
rely  on  the  testimony  of  a  bad  witness,  he  will  gather  every 
particle  of  corroborating  testimony  he  can,  and,  binding  all 
the  particles  together,  will  place  what  he  has  gathered  and 
combined  where  it  will  best  support  the  weak  witness.  If 
there  appears  to  be  no  motive  for  false  swearing,  and  there  are 
some  corroborating  circumstances,  the  task  of  supporting  the 
witness  is  far  from  hopeless;  but  if  a  motive  does  exist  that 
would  influence  such  a  witness  to  swear  corruptly,  the  task,  if 
not  entirely  hopeless,  will  be  a  very  difficult  one.  Although  a 
bad  man  will  probably  swear  to  the  truth  where  there  is  no 
motive  to  do  otherwise,  the  probability  is  much  stronger  the 
other  way  where  there  is  a  motive  to  which  such  a  witness  is 
likely  to  yield. 

§  763.    Showing  the  motive  of  corrupt  witness. — One  of  the 

most  important  things  to  get  before  the  jury  when  dealing  with 
a  corru})t  witness  is  his  motive.      It  is  safe  to  assume  that  in 
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every  case  of  false  swearing  there  is  a  motive  which  influences 
the  witness  to  depart  from  the  truth.  Bentham,  after  arguing 
that  all  acts,  good  and  bad,  are  attributable  to  some  motive, 
declares  that,  "In  the  whole  catalogue  of  motives  there  is  none 
which  is  not  capable  of  producing  mendacity."^  Apparently 
trivial  motives  influence  men  to  do  wrong.  One  who  reads  the 
history  of  crime  will  find  that  motives  comparatively  trivial 
have  impelled  men  to  commit  atrocious  crimes.'-^  It  is  often  of 
much  benefit  to  bring  to  the  minds  of  the  jurors  the  examples 
found  in  the  books  of  persons  who  have  been  moved  to  commit 
crimes  by  motives  entirely  disproportioned  to  the  magnitude 
of  their  wicked  deeds.  The  motive  may  arise  from  wounded 
pride,  from  envy  or  jealousy,  from  partisan  malice,  or  from 
unreasoning  prejudice,  from  avarice  or  greed,  from  revenge  or 
spite,  from  a  desire  to  assist  a  friend  or  punish  an  enemy,  from 
a  desire  to  secure  praise  and  avoid  censure,  from  a  desire  to 
obtain  notoriety,  from  a  purpose  to  swim  with  the  p'opular 
current,  and  from  many  other  causes  that  operate  upon  the 
minds  of  men.  In  almost  every  instance  it  is  prudent  to  trace 
the  motive  to  its  source,  and  to  develop  its  influence  by  the  aid 
of  illustrations  and  examples.  Even  though  the  witness  should 
admit  the  existence  of  an  unfriendly  motive,  the  advocate  should 
not  rest  content  with  the  bare  admission.  The  motive  should 
be  clearly  exhibited,  and  its  effect  amplified.  When,  as  often 
happens,  the  witness  will'  not  admit  that  there  is  any  sinister 
motive  operating  upon  his  mind,  a  rigorous  analysis  of  all  the 
evidence,  direct  and  circumstantial,  is  required,  and  the  object 
of  the  analysis,  that  of  discovering  and  exposing  the  motive, 
should  be  kept  steadily  in  view.  Every  nook  and  cranny 
should  be  searched,  every  hiding-place  should  be  penetrated, 
and  every  relevant  story  sifted.  It  is  no  easy  task  to  persuade 
a  jury  that  a  witness  has  committed  perjury;  but  when  a  mo- 
tive sufficient  to  induce  him  to  commit  it  is  discovered  and 
exhibited,  very  much  is  done  toward  bringing  upon  him  the 

'Rationale    of  Judicial    Evidence,     ed.),  §121;    Burrill's  Circumstantial 
Book  I,  Chap,  xi,  §  2.  Evidence,  317,  318. 

^  1    Wliarton's  Criminal   Law    (9tli 
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condemnation  of  the  jurors,  and  when  this  is  accomplished  a 
sore  and  rankling  wound  is  inflicted  upon  the  party  in  whose 
behalf  he  testifies.  In  developing  the  effect  of  a  motive  upon 
the  testimony  given  by  a  witness,  it  is  important  to  ascertain 
and  exhibit  his  manner  of  life,  his  associates  and  his  charac- 
ter. But  a  motive  sufficient  to  lead  one  man  astray  will  not 
move  another  a  hair's  breadth  from  the  path  of  rectitude.  Oc- 
casion has  much  to  do  with  motive.  A  man  may  yield  to 
temptation  on  one  occasion  and  resist  it  on  another.  Tlie  ef- 
fect of  a  motive  can  not,  therefore,  be  accurately  measured 
without  a  knowledge  of  the  occasion  and  all  attendant  circum- 
stances. A  survey  of  all  surrounding  things  is  essential,  and 
each  particular  thing  tending  to  prove  a  motive  requires  notice. 
In  every  case  there  are  contending  forces,  and  whether  the  one 
or  the  other  shall  prevail  depends,  in  no  small  degree,  upon 
the  character,  the  associates,  the  mode  of  life,  and  the  capacity 
of  the  person  involved.  Bentham  truly  says:  "On  every  oc- 
casion, the  probability  of  veracity,  and  thence,  so  far  as  de- 
pends upon  will,  of  correctness  and  completeness  of  testimony, 
is  as  the  sum  of  the  force  of  the  mendacity-restraining  to  the 
sum  of  the  mendacity-exciting  motives."^  Among  the  many 
things  that  it  is  important  to  bring  into  view  upon  the  ques- 
tion of  motive  are:  Tlie  interest  of  the  witness  in  the  result 
of  the  litigation,  his  association  and  intimacy  with  the  party, 
his  friendship  for  the  one  party  and  his  hostility  to  the  other, 
his  friendliness  or  unfriendliness  to  the  cause  benefited  or  in- 
jured by  the  result  of  the  litigation,  his  likes  and  dislikes — 
these,  and  many  more  things  of  kindred  nature,  demand  in- 
vestigation and  discussion.  More  profit  will  accrue  from  a  de- 
liberate and  calm  presentation  of  the  things  that  constitute 
motives  than  from  the  severest  denunciation,  though  it  be  ad- 
mirable as  a  mere  rhetorical  display.  At  all  events,  experience 
proves  that  he  is  the  wisest  man  who,  in  such  matters  as  that 
with  which  we  are  here  concerned,  trusts  to  facts  and  circum- 
stances rather  than  to  invective.  "Evidence  is  eloquent," 
and  upon  no  point  is  its  power  greater  than  upon  the  subject 
'  Rationale  of  Jutlit-ial  Kvidence,  Book  I,  Chap,  vi,  §  1. 
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of  human  motives.  Evidence,  as  we  here  employ  the  term, 
means  more  than  the  mere  words  of  witnesses;  it  means  that 
which  the  skill  of  the  advocate,  by  conjecture,  hypothesis  and 
illustration  elaborates  into  a  means  of  proof. 

§  764.   Other  matters  to  be  shown  where  witness  has  sworn 

falsely. — Where  witnesses  are  false,  motives,  important  as  they 
are,  are  not  the  only  things  to  be  searched  for  and  developed. 
At  the  bottom,  however,  of  every  willfully  false  story  will  be 
found  some  evil  motive,  but  it  is  not  always  possible  to  get 
that  far  down.  While  the  advocate  may  always  safely  assume 
that  there  is  no  designedly  false  testimony  without  an  influ- 
encing motive,  it  is  not  always  in  his  power  to  drag  it  from  its 
hiding-place,  and  so  directly  exhibit  it  that  it  can  be  perceived 
by  the  jury.  But  what  he  can  not  do  directly  he  may  do  indi- 
rectly. Collateral  matters — collateral,  however,  only  in  the 
sense  that  they  do  not  directly  exhibit  the  motives — will  re- 
quire discussion.  The  behavior  and  the  manner  of  the  wit- 
ness, his  capacity  and  intelligence,  his  opportunities  of  knowl- 
edge, the  probability  and  consistency  of  his  story,  are  subjects 
for  comment.  If  the  testimony  is  contradicted  by  direct  or 
circumstantial  evidence,  it  is  necessary  not  only  to  show  the 
point  of  conflict,  but  to  dilate  upon  its  importance  and  effect. 
If  a  clear  and  flat  contradiction  between  the  circumstances  and 
the  testimony  of  the  witnesses  can  be  clearly  shown,  a  point 
will  be  gained  that  will  do  much  toward  deciding  the  contest. 
Where  there  is  a  conflict,  all  the  circumstances  that  oppose  the 
testimony  are  to  be  gathered  together,  marshaled  in  orderly 
array,  and,  in  their  combined  force,  brought  directly  against 
the  testimony.  The  circumstances,  compactly  bound  together 
by  a  strong  and  probable  hypothesis,  will  do  much  more  exe- 
cution than  if  brought  against  the  testimony  in  detail. 

§  705.  Discussing  credibility  of  witnesses— Opportunity  to 
l^jiow. — Credibility  is  not  controlled  entirely  by  the  honesty  or 
fairness  of  the  witness,  nor  is  the  value  of  the  testimony  to  be 
estimated  solely  by  the  character  of  the  person  who  delivers  it. 
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The  discussion  of  the  credibility  ot"  a  witness,  as  well  as  of  the 
value  of  his  testimony,  is  by  no  means  confined  to  a  consider- 
ation of  his  character  or  his  capacity,  although  these  things 
usually  occupy  conspicuous  and  controlling  positions  in  the 
discussion.      It  is,  as  every  one  knows,   essential   to   the  credi- 
bility of  testimony  that  it  should  appear   that   the    witness  had 
an  opportunity  to  acquire  the  knowledge  he  professes  to  possess. 
In  proportion  as  it  appears   that   the  opportunity   was   inade- 
quate, in  that  proportion  is  the  value  of  his  testimony  dimin- 
ished.    The   witness   may  have  been  at   the  place  where  the 
event  he   assumes  to   describe   occurred,  and  yet  he  may  not 
have  been  in  a  situation  to  accurately  observe  it,  nor  in  a  con- 
dition of  mind  to  fully  perceive  it.     Thus,  a  man  influenced 
by  fear,  anger  or  some  other  passion  can  not  so  well  observe  an 
occurrence,  nor  so  clearly  retain   it  in   memory,  as  a  dispas- 
sionate  observer.      It  is   not  enough,  therefore,   to  show  that 
there  was  an  opportunity  for  acquiring  knowledge,  for  it  should 
also  appear  that  there  was  a  capacity  for  acquiring  and  retain- 
ing it.     Indeed,  there  should  be  something  more  to  make  the 
testimony  entirely  satisfactory,  for  it  should  appear  that  there 
was  some  reason  for  acquiring  and   retaining   the  knowledge 
the  witness  assumes  to  possess.     If  it  appears  that  there  was 
no  reason  why  the  fact  should  have  impressed  itself  upon  the 
memory  of  the  witness,  his  testimony  is  much  weakened.^    The 
reason  for  this  is  evident;   what  is  not  strongly  impressed  upon 
the  memory  is  not  clearly  perceived  nor  long  remembered.      If 
a  witness  testifies  to  what  he  heard  years  before,  and  no  reason 
is  given  why  he  should  have  been  strongly  impressed  by  what 
he  asserts  he  heard,   his  testimony  is   of  comparatively  little 
value;  but  if  it  appears  that  there  was  a  reason  why  it  should 
firmly  take  its  place  in  his  memory,  it  would  be  otherwise.^    A 
witness  who  professes  to   remember  dates,  and  things  of  like 
nature  that  do  not  ordinarily  fasten  themselves  in  memory,  is 

Kottwitz  t'.  Bagley,  16  Texas,  656;  DeQuincey's  Autobiographic  Sketches 

Chandler  r.  Hough,  7  La.  Ann.  440;  (ed.  1853),  226;  Locke  on  the  Under- 

Parker  v.  Chambers,  24  Ga.  518.  standing,  Book  II,  Chap.  x. 
'Burrill's  Circumst.  Evidence,  103; 
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usually  untrustworthy,  tor  honest  witn6sses  generally  profess 
only  to  remember  important  things.^  The  untrustworthiness 
of  a  witness  who  professes  to  remember  unimportant  things, 
and  who  confesses  that  he  can  not  remember  important  ones, 
may  be  attributable  either  to  fault  of  memory  or  to  dishonesty; 
but  ordinarily  such  a  witness  will  be  found  to  be  a  dishonest 
one. 

§  766.  Imperfect  recollection  of  witness. — An  imperfect  rec- 
ollection of  some  things  does  not  necessarily  imply  that  the 
witness  speaks  untruly  as  to  those  things  which  he  assumes  to 
remember.  The  most  honest  and  intelligent  witness  may  re- 
member some  things  and  forget  others. ^  But  a  witness  who 
professes  to  remember  some  things,  and  yet  asserts  that  he  can 
not  remember  others  directly  connected  with  them,  is  seldom 
worthy  of  credit.^  Where  a  witness  professes  to  remember  things 
upon  which  he  can  not  be  readily  contradicted,  and  declares  that 
he  forgets  those  upon  which  he  would  be  open  to  contradiction, 
it  may  be  confidently  assumed  that  he  is  not  entitled  to  be  treated 
as  an  honest  witness.  There  may,  of  course,  be  exceptions  to 
this  general  rule,  but  they  are  not  very  numerous.  A  dishonest 
witness  is  very  apt,  when  closely  pressed,  to  take  refuge  behind 
the  shelter  afforded  by  the  phrase,  "I  don't  recollect."*  When 
there  is  reason  to  believe  that  this  shelter  has  been  sought  by 
a  knavish  witness,  the  best  course  is  to  make  prominent  his 
assertions  that  he  does  not  remember;  show  that  there  was  a 
motive  for  not  remembering,  or  that  he  feared  contradiction, 
and  make  it  clear  that  it  is  improbable  that  he  should  remem- 
ber what  he  professes  to  remember,  and  yet  forget  the  other 
things  connected  with  it. 

'  §  767.    Silence  and  omission  of  important  matters. — Silence, 
even  upon  important  points,  does  not  necessarily,  nor  invaria- 

•Willett    V.    Fister,    18    Wall.    91;  ^  Gibbons  u.  Potter,  30  N.J.  Eq.  204. 

Black  V.  Black,  38  Ala.  111.  *  A  famous  example  is  that  of  the 

*.Tackson  v.  McVey,  18  Johns.  330;  Italian  witnesses  in  Queen  Caroline's 

Pond  V.  State,  55  Ala.  196;    State  v.  case. 
Cowan,  7  Ired.  L.  (N.  C.)  239. 
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bly,  imply  that  a  witness  is  unworthy  of  credit.     The  omission 
of  important  or  striking  matters  does,  in  general,  tend  to  dis- 
credit the  testimony  of  a  witness;   but  the  omission  of  things 
which  a  witness  would  naturally  presume  his  hearers  under- 
stood without  their  mention,  strengthens,  rather  than  weakens, 
the  testimony  of  a  witness.^     Truthful  witnesses  do  not,  as  a 
general  rule,  enter  into  minute  details,  but,   on  the  contrary, 
tell  their  story  in  outline  rather  than  in  detail.     They  give  the 
material   features   of  an   occurrence,  but  omit  the  minor.     A 
story  told  with  great  attention  to  details,  and   with  an  evident 
purpose  to  make  it  consistent  and  probable,   usually  excites 
suspicion.     For  the  most  part,  it  is  the  untruthful  witness  who 
prepares  and  delivers  his  story  with  unusual  caution  and  care. 
The  honest  witness,  confident  of  the  truth  of  his  testimony, 
seldom  resorts  to  extrinsic  aid  to  strengthen  it.     While  the 
failure  to  make  mention  of  important  things  does  not  alwa3's 
impair   the  value  of  testimony,  it  may  very  often  do  so.     In 
cases  where  there  is  a  motive  for  suppressing  a  fact,  then  the 
failure  to  mention  it  is  a  circumstance  of  much  weight  against 
the  truthfulness  of  the  witness.     So,  too,  it  is  always  an  im- 
portant consideration  where  it  appears  that  the  omission  was 
designed.     It  may  be  here  noted,  although  possibly  at  the  ex- 
pense of  a  slight  digression,   that  the  omission  to  mention  a 
thing  may  supply  very  strong  evidence  that  it  does  not  exist. 
For  example:     "The  omission  from  an  inventory  of  all  refer- 
ence to  a  valuable  piece   of   property  may,  where  the  evidence 
is  conflicting,  determine  the  question  of  ownership."^     Where 
the  circumstances  are  such  as  to  make  it  probable  that,  if  the 
thing  had  existed,  the  witness  would  have  mentioned  it,  the  fail- 
ure to  mention  it  does,  in  the  absence  of  an  explanation,  lead 
to  one  of  two  conclusions;  one  is  that  the  thing  did  not  exist, 
the  other  that  the  witness  is  not  trustworthy.     Which  of  the 
two  conclusions  is  correct  in  any  particular  case  can  only  be 
determined  by  a  careful  and  skillful  analysis  of  the  facts  and 

'  "The  mere  omission  to  mention  the  occurrence  of  what  was  customary  is 
no  proof  that  it  did  not  occur."    Wilson's  Logic,  229. 
•Hill's  Rhetoric,  205. 
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circumstances  of  that  case.  What  would  be  a  just  conclusion 
in  one  case  might  be  entirely  incorrect  in  another.  In  most 
cases  a  careful  and  minute  presentation  of  all  the  facts  and  all 
the  circumstances  to  the  jury  is  required  in  order  to  enable 
them  to  reach  a  just  conclusion,  and  the  advocate  who  contents 
himself  with  a  general  discussion  of  the  direct  evidence  or  the 
prominent  facts,  but  fails  to  gather  and  group  in  strong  posi- 
tions the  minute  circumstances  which  tend  to  establish  the 
conclusion  that  the  cause  of  his  client  requires,  omits,  and 
without  excuse,  a  very  important  part  of  his  duty. 

§  768.  False  witnesses  deal  in  g-eneralities. — False  witnesses 
sometimes  deal  in  generalities,  and  keep  as  far  as  possible  from 
details.  There  are,  indeed,  two  classes  of  false  witnesses;  one 
class  is  very  careful  to  go  into  minute  details;  another  avoids 
them,  and  only  gives  statements  of  the  most  general  character. 
The  common  law  has  borrowed  from  the  civil  law  the  maxim, 
"A  person  who  intends  to  deceive  deals  in  general  terms,"  and 
this  maxim  fairly  applies  to  one  of  these  two  classes  of  witnesses, 
although  it  applies  with  more  force  to  fraudulent  schemes  and 
transactions.^  Where  the  witness  deals  in  generalities,  he  usu- 
ally manifests  great  care  to  keep  away  from  points  upon  which 
he  is  likely  to  come  into  collision  with  other  witnesses,  and  by 
this  course  sometimes  betrays  himself.  In  case  a  witness  is 
unusually  careful  to  mention  details,  the  best  policy  is  to  show 
that  it  is  unnatural  that  a  person  speaking  the  truth  would  so 
closely  remember  minute  particulars,  and  to  appeal  to  experience 
in  proof  of  the  fact  that  truthful  witnesses  do  not,  as  a  general 
rule,  profess  to  remember  more  than  the  important  facts.  On 
the  other  hand,  where  the  witness  exhibits  a  design  to  avoid 
details,  the  exp.edient  course  is  to  show  that,  if  he  knows  any 
thing  at  all  of  the  matter  about  which  he  assumes  to  speak,  he 
must  also  know  the  details  which  he  omits,  and  that  he  omits 
them  because  he  fears  contradiction. 

§  769.   Behavior  of  witness  on  the  stand — Comments  on. — 

It  is  no  doubt  true  that  many  false  witnesses  betray  t.hemselves 
'  Broom's  Legal  Maxims,  marginal  p.  28&. 
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by  their  behavior  under  exaininatioii,  and  for  this  reason  eye 
and  ear  should  be  constantly  and  vigilantly  attentive;  but  not 
all  false  witnesses  betray  themselves  by  their  conduct,  and 
sometimes  honest  and  sincere  witnesses  do  not  conduct  them- 
selves well  under  examination.  There  are  many  causes  which 
influence  honest  witnesses  to  conduct  themselves  in  such  a 
manner  as  to  arouse  suspicion  and  excite  distrust.  Fear,  nerv- 
ousness, diffidence,  or  lack  of  confidence,  may  sometimes  give 
a  tone  and  color  to  the  testimony  of  an  honest  witness  that 
much  impairs  its  value.  The  acute  advocate  who  supports  a 
witness  will  do  all  that  he  can  to  ascertain  and  present  to  the 
jury  the  true  cause  of  the  apparently  bad  behavior  of  the  wit- 
ness. Things  that  to  the  careless  observer  seem  collateral  and 
unimportant  will  be  seized  by  him  and  made  to  appear  direct 
and  material.  The  age  of  the  witness,  his  intelligence  and  ca- 
pacity, his  business,  his  acquaintance  with  men  and  affairs, 
his  knowledge  and  familiarity  with  judicial  proceedings — 
these,  and  matters  of  a  similar  character,  will  all  be  laid  before 
the  jury  to  account  for  the  manner  and  conduct  of  the  witness. 
The  advocate  who  assails  the  witness  will,  if  he  can,  show  a 
motive  accounting  for  the  conduct  of  the  witness,  or  will  urge 
that  his  manner  is  attributable  to  a  feeling  of  insecurity  that 
so  often  makes  a  dishonest  witness  betray  his  guilt.  The  field 
of  work  for  the  advocate  who  defends,  as  well  as  for  the  one 
who  assails,  is  wide,  and  the  chances  are  greatly  in  favor  of 
him  who  most  ingeniously  and  industriously  works  that  field. 
•  The  careless  and  the  indolent  will  fare  badly,  but  the  industri- 
ous and  the  careful  will  reap  a  goodly  profit. 

§  770.  Interest  of  witness. — Interest,  we  need  hardly  say, 
is  a  potent  influence,  and  often  causes  men  to  swerve  from  the 
truth.  Interest  may  exist  without  any  direct  hope  of  reward. 
or  fear  of  injury.  Thus,  agents  and  servants  are,  in  general, 
interested  in  the  success  of  their  employers,  although  they  may 
themselves  derive  no  advantage  from  it.  But  interest  in  a  pe- 
cuniary sense  is,  by  no  means,  the  only  interest  that  affects 
58 
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the  credibility  of  a  witness.  There  is  the  interest  of  kinsmen/ 
the  interest  of  policemen  and  detectives,  of  spies  and  inform- 
ers, of  accomplices  and  of  partisans.  In  truth,  the  interests 
which  move  witnesses  are  as  various  and  numerous  as  those 
which  influence  men  in  the  ordinary  affairs  of  life,  although 
the  restraining  influences  of  the  oath  and  the  occasion  do,  in 
most  cases,  greatly  limit  and  control  the  operation  of  the  mo- 
tives excited  by  an  interest  in  the  result  of  a  forensic  contest. 
Interest  affects  the  value  of  testimony,  but  it  does  not  neces- 
sarily discredit  a  witness.  Interested  witnesses  may  be  truth- 
ful, and  they  often  do  speak  the  truth;  but,  as  a  fact,  although 
this  can  not  be  safely  asserted  as  a  pure  legal  proposition,  the 
testimony  of  a  disinterested  witness,  all  other  things  being 
equal,  is  preferred  to  that  of  an  interested  witness.  The  inter- 
est of  a  witness  supplies  the  foundation  for  an  argument,  and 
often  for  a  very  convincing  one,  against  the  value  of  his  testi- 
mony, but  it  does  not  entitle  the  advocate  to  assume,  as  matter 
of  law,  that  he  is  unworthy  of  credit. 

§  771.  Meaning  and  use  of  maxim  "false  in  one  false  in 
all." — "False  in  one  thing,  false  in  all,"  is  an  accepted  maxim 
in  the  law  of  evidence;  but  it  is  not  easy  to  defend  the  maxim, 
as  the  expression  of  a  legal  principle,  upon  strict  logical 
grounds.  The  maxim,  in  strictness,  expresses  rather  a  pre- 
sumption of  fact,  or  a  deduction  from  experience,  than  a  rule 
of  law.  Here,  as  in  other  branches  of  jurisprudence,  brevity 
and  force  of  expression  have  been  accepted  at  the  sacrifice  of 
accuracy.  Maxims,  as  we  have  shown  elsewhere,  are  very  of- 
ten misleading,  and  it  may  well  be  doubted  whether  strict  truth 
does  not  require  that  the  one  we  have  quoted  be  classed  with 
those  that  have  done  more  harm  than  good.  At  all  events,  the 
maxim  is  one  that  in  actual  practice  should  be  applied  with 
care  and  acted  upon  with  caution.  It  is,  doubtless,  entirely 
just  to  argue,  as  matter  of  fact,  that  a  witness  deliberately  and 
designedly  false  in  one  thing  should  be  assumed  to  be  so  in  all; 

'  Kansas,  etc.,  R.  W.  Co.  v.  Little,     v.  Hobbs,  117  Mo.  620,  S.  C.  23  S.  W. 
19  Kan.  2G7;  husband  and  wife,  State     R.  1074. 
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but  whether  it  can  be  justly  asserted  as  a  legal  rule  that  a  wit- 
ness designedly  false  in  one  thing  is  so  in  all,  is  not  so  clear. 
The  courts  have  with  care  and  caution  applied  the  maxim  we 
are  discussing,  and  have  given  it  a  much  more  limited  mean- 
ing than  a  careless  reader  would  as.sign  it.  In  order  that  the 
maxim  may  be  applied  as  a  rule  of  law,  it  must  ai)pear  that  the 
matter  in  which  the  witness  testified  falsely  is  one  of  a  material 
character,  and  that  his  testimony  respecting  it  was  knowingly 
and  willfully  false.  Where  the  matter  is  immaterial,  or  there 
is  a  probability  of  mistake,  or  where  there  is  a  mere  contradic- 
tion, unless  the  contradiction  is  so  strong  as  to  show  that  the 
witness  knowingly  and  willfully  testified  to  what  was  not  true, 
the  maxim  can  not  be  applied  as  a  rule  of  law.^  It  would 
seem,  upon  principle,  that  the  maxim  is  but  an  advisory  cau- 
tion, which  the  jury  may  or  may  not  heed,  and  not  an  im- 
perative rule  of  law  which  they  must  take  without  question 
from  the  court.  It  is  difficult  to  perceive  why  the  jury  may 
not  believe  some  parts  of  the  testimony  of  a  witness,  although 
they  may  conclude  that  in  some  material  respects  it  is  know- 
ingly and  willfully  false. ^  It  is  easy  to  conceive  of  cases 
where  there  may  be  some  motive  impelling  a  witness  to  swear 
falsely  as  to  one  thing,  and  yet  exerting  no  influence  at  all 
upon  other  things.  So,  too,  it  is  easy  to  conceive  cases  where 
part  of  the  testimony  of  a  witness  may  be  so  strongly  fortified 
as  to  command  belief,  and  yet  other  parts  of  it  be  designedly 
and  corruptly  false.  Where  a  witness  willfully  and  knowingly 
states  what  is  false,  his  entire  testimony  is,  unquestionably,  to 
be  regarded  with  suspicion;  but  it  is  not  perceived  upon  what 
logical  ground  his  entire  testimony  can,  as  a  pure  matter  of 
law,  be  condemned  and  disregarded. 

1  The  Santissima  Trinidad,  7  Wheat.  *  Pennsylvania  Co.   r.  Conlan,  101 

283,  339;    State  v.  Mix,  16  Mo.  153;  111.    93;    Finley    v.    Hunt,    50    Miss. 

O'Rourke  v.  O'Rourke,  43  Mich.  58;  221;    People  v.  Hicks,  53  Cal.   354; 

People  V.  Strong,  30  Cal.  151 ;    Dell  v.  People  v.  Sprague,  53  Cal.  491 ;   Har- 

Oppenheimer,  9   Neb.  454;    Swan  v.  dee  r.  Williams,  30  Ga.  921 ;  Lewis  r. 

People,  98  111.  610 ;  Callanan  v.  Shaw,  Hodgdon,  17  Me.  267 ;  Stater.  Spencer, 

24  la.  441;    Galliher  v.  People,  82  111.  64  N.  Car.  316;  State  r.  Baker  (la.), 

145;  State  v.  Banks,  40  La.  Ann.  736,  56  N.  AV.  R.  425;  Church  v.  Chicago, 

S.'C.  5  So.  R.  18.  etc.,  Co.  (Mo.),  23  S.  W.  R.  1056. 
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§  772.  Use  of  incidental  matters  to  support  witness. — Testi- 
mony is  often  very  greatly  strengthened  by  merely  incidental 
matters  seemingly  of  little  importance.  By  gathering  these 
little  incidental  matters  together,  and  skillfully  grouping  them, 
an  appearance  of  probability  may  be  given  to  testimony  that 
will  make  it  irresistible.  As  said  by  Archbishop  Whately,  in 
speaking  of  the  value  of  apparently  trifling  circumstances: 
"Paley,  in  his  admirable  specimen  of  the  investigation  of  this 
kind  of  evidence,  the  Horse  Paulinse,  puts  in  a  most  needful 
caution  against  supposing  that,  because  it  is  on  very  minute 
points  that  this  kind  of  argument  turns,  therefore  the  import- 
ance of  these  points  in  establishing  the  conclusion  is  small. 
The  reverse,  as  he  justly  observes,  is  the  truth,  for  the  more 
minute,  and  intrinsically  trifling,  and  likely  to  escape  notice, 
any  point  is,  th©  more  does  it  preclude  the  idea  of  design  and 
fabrication."^  It  is  very  frequently  the  case,  as  we  have  in- 
cidentally suggested,  that  matters  of  comparatively  trifling  im- 
portance can  be  made  efficient  instruments  for  diminishing  the 
value  of  testimony.  Little  things,  when  skillfully  used,  may, 
indeed,  sometimes  utterly  destroy  the  testimony  of  a  witness. 
This  is  so  for  the  reason  that  they  may  be  made  to  show  a  de- 
sign on  the  part  of  the  witness  to  produce  a  false  impression. 
But,  as  it  is  not  always  easy  to  discriminate  between  the  things 
that  really  do  impair  the  testimony  of  a  witness  and  those  that 
are  devoid  of  influence,  the  mistake  is  not  infrequently  made 
of  attacking  where  there  is  no  ground  upon  which  an  attack 
can  be  maintained,  and  this  mistake,  as  we  have  elsewhere 
said,  is  a  very  serious  one.  If,  we  may  assert  as  a  general 
rule,  there  appears  to  be  a  design  to  produce  a  false  impression 
by  avoiding  details  and  dealing  in  generalities,  or,  if  there  ap- 
pears to  be  a  corrupt  design  in  detailing  particulars  with  ex- 
traordinary precision,  an  attack  upon  the  integrity  of  the  wit- 
ness may  be  safely  ventured. 

§  773.    Number  of  witnesses — Effect  of. — "In  respect  to  the 

'  Whately's  Rhetoric,  Part  I,  Chap,     mends,  and  with  great  reason,  every 
ii,  §4.     Mr.  Warren  earnestly  recom-    lawyer  to  study  Paley's  ifora  PawMnce. 
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number  of  witnesses,  it  is  evident  tliat,  other  points  being 
equal,  many  must  have  more  weight  than  one,  or  a  few;"' 
but  while  it  is  true  that  many  witnesses  should  outweigh  a 
few,  still  it  by  no  means  follows  that  the  many  must  prevail, 
for  it  is  evident  that  the  weight  of  testimony  does  not  always 
depend  upon  the  number  of  witnesses.  It  is  true,  as  a  general 
rule,  that  it  is  less  probable  that  many  witnesses  have  sworn 
falsely,  or  have  made  mistakes,  than  that  a  few  have  done  so, 
but  this  consideration  alone  does  not  measure  the  value  of  the 
testimony. '■^  The  testimony  of  many  witnesses  may  be  so  im- 
probable as  to  justify  an  entire  disregard  of  it,  or  that  of  the 
few  may  be  so  intrinsically  strong  as  to  outweigh  that  of 
the  many.  Courts  have  refused  to  give  credit  to  testimony 
where  it  was  so  improbable  as  to  be  unworthy  of  belief,  and 
that,  too,  in  cases  where  there  really  was  no  opposing  testi- 
mony.^ Where  the  stories  told  by  witnesses  appear  to  be 
joined  and  grooved  together  by  design,  the  testimony  of  all  of 
them  is  materially  weakened,  for  where  design  appears  there 
is  almost  always  corruption.  It  can  not,  however,  be  assumed, 
because  witnesses  agree  upon  prominent  points,  that  there  is  a 
design  to  produce  a  false  impression;  but  where  there  is  an  ex- 
traordinary and  an  unnatural  agreement  as  to  minor  details 
there  is  almost  always  just  reason  to  suspect  that  the  witnesses 
are  dishonest.     Where  design  is  present  honesty  is  absent. 

§  774.  Immaterial  inconsistencies.— It  is  folly  to  waste  time 
in  exposing  immaterial  inconsistencies  and  contradictions. 
Most  jurors  know  that  few  true  stories  agree  in  minute  particu- 
lars. Experience  teaches  that  where  there  is  agreement  in 
substantial  matters,  and  diversity  in  immaterial  things,  there 
is  truth.  "I  know  not,"  writes  Archdeacon  Paley,  "a  more 
rash  or  unphilosophical  conduct  of  the  understanding  than  to 
reject  the  substance  of  a  story  by  reason  of  some  diversity  in 
the  circumstances  with  which  it  is  related.  The  usual  charac- 
ter of  human  testimony  is  substantial  truth  under  circumstan- 

'  Whately's  Rhetoric,  Part  I,  Chap.  '  Elwood  v.  Western  Union  Tel.  Co., 
ii   §4  "  45  N.  Y.  549;  Blaukuian  r.  Vallejo,  15 

"  Hill's  Khetoric,  205.  Cal.  638. 
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tial  variety.  This  is  what  the  daily  experience  of  courts  of 
justice  teaches.  When  accounts  of  a  transaction  come  from 
the  mouths  of  different  witnesses  it  is  seldom  that  it  is  not  pos- 
sible to  pick  out  apparent  or  real  inconsistencies  between  them. 
These  inconsistencies  are  studiously  displayed  by  an  adverse 
pleader,  but  oftentimes  with  little  impression  on  the  minds  of 
the  judges.  On  the  contrary,  a  close  and  minute  agreement 
induces  the  suspicion  of  confederacy  and  fraud." ^  History 
supplies  many  examples  of  an  agreement  in  substantial  mat- 
ters and  disagreement  in  immaterial  matters.  Thus,  for  ex- 
ample, Prescott  speaks  of  a  famous  historical  event:  "Thi& 
famous  tourney,  its  causes  and  all  the  details  of  the  action,  are 
told  in  as  many  different  ways  as  there  are  narrators,  and  this 
notwithstanding  it  was  fought  in  the  presence  of  a  crowd  of 
witnesses  who  had  nothing  to  do  but  look  on  and  note  what 
passed  before  their  eyes.  The  only  facts  in  which  they  all 
agree  are  that  there  was  such  a  tournment,  and  that  neither 
party  gained  the  advantage."^ 

§  775.  Relative  force  and  value  of  positive  and  neo:ative  tes- 
timony.— It  is  a  rule  of  logic,  and  some  of  the  authorities  assert 
it  to  be  a  rule  of  law,  that  the  testimony  of  a  witness  that  he 
saw  a  thing  occur  is,  all  other  things  being  equal,  to  be  pre- 
ferred to  that  of  a  witness  who  simply  testifies  that  he  did  not 
see  it.  In  other  words,  positive  testimony  is  of  greater  value 
than  negative.^  It  is,  as  every  one  knows,  the  lesson  of  expe- 
rience that  one  of  two  men,  at  the  same  time  and  place,  may 
observe  a  thing  that  the  other  passes  unnoticed.      But  it  is  quite 

'  Paley's  Evidences  of  Christianity,  in   doubt    as   to    tlae   reliance    to  be 

Part  III,  Chap.  i.  placed  in  the  stories  of  some  of  the 

'  History  of  Ferdinand  and  Isabella,  narrators. 
Vol.  3,  p.  103.     One   who   reads   the        'Culhane  v.  N.  Y.  Cent.  R.  R.  Co., 

different  accounts  of  the  battles  of  the  60  N.  Y.  133  ;  Ralph  v.  R.  R.  Co.,  32 

War  of  the  Rebellion,  published  in  Wis.   177;    Stitt  v.   Huidekoi)ers,    17 

our  magazines,    may   not   doubt  the  Wall.  384;    Kennedy  v.    Kennedy,  2 

truth  of  Paley's  doctrine  that  we  may  Ala.  571 ;  Johnson  v.  State,  14  Ga.  55 ; 

believe  that  the  principal  event  did  Hepburn  •!).  Citizens' Bank,  2  La.  Ann. 

occur,  although  witnesses  differ  as  to  1007;  Delk  v.  State,  3  Head.  (Tenn.) 

details;  but  he  will,  we  fear,  be  much  79;  Jackson  v.  Loomis,  12  Wend.  27; 
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difficult  to  maintain  the  doctrine  that,  as  matter  of  law,  positive 
testimony  is  to  be  preferred  to  negative.  It  is  undoubtedly  the 
right  of  the  advocate  to  argue  that  positive  testimony  outweighs 
negative,  and  the  argument  is  a  forcible  one;  but  it  is  doubt- 
ful whether  a  jury  can,  in  ordinary  cases,  be  instructed  to  give 
preference  to  the  positive  testimony.^  It  is  not  always  easy  to 
determine  whether  the  testimony  is  affirmative  or  negative, 
for,  as  shown  by  the  examples  given  in  the  treatises  on  logic, 
a  proposition  may  be  in  form  negative  while  in  reality  it  is 
affirmative.'-  Thus,  in  one  case  it  was  held  that  the  testimony 
of  a  witness  who  was  in  a  situation  where  he  could  see  what 
occurred,  and  whose  attention  was  aroused,  that  a  person  did 
not  strike  a  blow,  was  affirmative  and  not  negative.^  It  is  not 
safe,  ordinarily,  to  concede  that  testimony  is  negative  because 
it  is  so  in  form,  for,  in  many  cases,  testimony  that,  at  a  care- 
less glance,  seems  to  be  negative  will,  on  close  examination, 
be  found  to  be  affirmative.^  The  value  of  negative  testimony 
depends,  in  a  very  great  degree,  upon  the  situation  and  con- 
dition of  the  witness.  Thus,  the  testimony  of  a  witness  that  he 
did  not  hear  the  clock  strike  might  be  of  little  weight  if  he  was 
not  giving  it  attention,  or  was  engaged  in  other  affairs;  but  it 
might  have  great  weight  if  it  should  satisfactorily  appear  that 
he  was  in  a  situation  to  hear,  and  that  his  attention  was  fully 
aroused  and  directed  to  the  clock.  There  is,  indeed,  no  con- 
ceivable reason  why  the  testimony  of  a  witness  whose  attention 
is  aroused  and  concentrated  upon  a  particular  point  may  not 
outweigh  that  of  a  witness  who,  although  he  testifies  to  an  af- 
firmative, was  not  in  a  situation  or  condition  to  observe  and 
note  what  occurred.-''  It  is  obvious  from  what  we  have  said 
that  the  wise  advocate  will  not  yield,  without  a  struggle,  to 

Johnson    v.   Whidden,   32   Me.   230;  »  Coughlin  r.  People,  18  111.  266. 

Johnson  v.  Scribner,  6  Conn.  185 ;  Rice  *  Sedgwick  on  Fallacies,  65. 

on  Evidence,  797,  803.  MVoodcock  r.  Bennett,  1  Cow.  711; 

'State  V.  Gates,  20  Mo.  400;    Camp-  Reeves  v.  Poindexter,  8  Jones  (Law), 

bell   V.   New   England,   etc.,    Co.,   98  N.  C.  308;  Rockfonl  R.  R.  r.  Hillmer, 

Mass.   381;    Johnson    v.   Scribner,   6  72  111.235;  Chadwick  r.  Chadwick,  52 

Conn.  185;  Atchison,  etc.,  Co.  v.  Fee-  Mich.  545;  Atlanta  R.  R.  r.  Jolinson, 

ban  (111.) ,  36  N.  E.  R.  1036.  66  Ga.  259 ;  Tesney  v.  State,  77  Ala.  33. 

» Bowen's  Logic,  243. 
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the  assumed  superiority  of  affirmative  testimony,  even  where 
he  concedes  that  the  testimony  of  his  witness  is  negative  in 
substance  and  not  merely  in  form;  for  he  will  show,  if  he  can, 
that  his  witness  had  an  opportunity  to  observe  what  he  pro- 
fesses to  have  seen,  and  that  his  attention  was  concentrated 
upon  the  occurrence;  and  he  will,  also,  do  all  that  ingenuity 
and  persistence  can  do  to  show  that  the  attention  of  the  adverse 
witness  was  diverted,  and  that  he  was  not  in  a  situation  to 
clearly  observe  and  note  what  occurred. 

§  776 .   Commenting  on  inconsistencies  or  difierences  in  state- 
ments made  at  different  times.— One  of  the  grounds  for  assail- 
ing the  testimony  of  a  witness  that  is  often  taken  by  the  advo- 
cate is,  that  at  some  other  place  and  time  he  has  made  state- 
ments  different  from  those  made  on  the  witness-stand.      In 
order  that  the  attack  on   this  ground   may  be  successful  there 
should  be  not  simply  a  contradiction,  but  a  contradiction  upon 
some  material  point.     It  is,  of  course,  fair  matter  for  comment 
if  there  be  some  inconsistency,  even  if  not  material,  between 
the  two  statements,  but  unless  the  inconsistency  is  in  reference 
to  some  matter  of  importance  it  is  not  at  all  probable  that  it 
will  influence  the  jury.     The  mere  fact  that  the  witness  does 
not  tell  the  story  in  court  just  as  he  told  it  out  of  court,  or  as 
he  told  it  in  court  upon  another  occasion,  ought  not  of  itself 
to  discredit  him.     As  Lord  Ellenborough  said:    "Indeed,  upon 
the  reason  of  the  thing,  evidence,  if  it  be  heard  again  from  the 
same  witness,  can  not  be  precisely  the  same;  differences  must 
necessarily  arise  from  a  varied  recollection  of  the  witnesses."^ 
It  is  not  strange  that  facts  should  be  recalled  to  memory  which 
at  one   time  could   not  be  recollected,   nor  is  it   strange  that 
things   once   remembered   may  have  been   forgotten.      Men's 
memories  are,  at  best,  treacherous  and  uncertain,  and  it  is  not 
always  to  be  thought  a  mark  of  wickedness  that  at  one  time 
they  recall  what  at  another  they  can  not  recollect.     Where  a 
witness  states  facts  on  the  witness-stand  omitted  from  his  state- 
ment made  out  of  court,  the  advocate  who  supports  him  will 
'The  King  r.  Comin'rs,  3  M.  &  S.  1.S3-143. 
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naturally  endeavor  to  bring  out  some  reason  why  the  witness 
should  recall  and  state  what  had  been  omitted,  while. opposing 
counsel  will  quite  as  naturally  endeavor  to  make  it  appear  that 
there  is  no  good  reason  why  the  omission  should  be  supplied. 
If  a  bad  motive  can  be  shown  for  supplying  the  omission,  the 
testimony  of  the  witness  will,  in  all  probability,  be  much 
shaken.  On  the  other  hand,  if  it  can  be  shown  that  there  is 
no  bad  motive  influencing  the  witness  to  supply  the  omission, 
much  will  be  done  toward  strengthening  his  testimony.  If  the 
witness  does  not  recall  facts  stated  out  of  court,  then,  clearly 
enough,  the  search  on  the  one  hand  will  be  for  some  reason 
why  it  is  not  unnatural  that  he  should  forget  them,  and  on  the 
other  the  search  will  be  for  some  reason  why  it  is  unnatural 
that  he  should  forget  them.  In  general,  the  attacking  counsel 
will  reap  more  profit  by  searching  for  the  motive  than  by 
searching  elsewhere,  but  it  is  by  no  means  every  case  in  which 
the  search  should  be  thus  confined. 

§  777.  Use  of  presumptions. — Presumptions  may  be  so  em- 
ployed as  to  add  material  strength  to  an  argument.  The  advo- 
cate who  fails  to  make  skillful  use  of  a  presumption  of  fact  is 
as  unwise  as  the  general  who  disdains  to  use  entrenchments  or 
fortifications  near  at  hand.  Presumptions,  when  well  con- 
structed and  clearly  presented,  very  often  turn  the  scale.  One 
must  not  expect  to  find  ready-made  presumptions  that  will  fit 
every  case,  but,  on  the  contrary,  he  must  often  construct  them 
from  the  materials  supplied  by  the  evidence  in  the  particular 
case,  and  make  them  snugly  fit  the  point  for  which  they  are  in- 
tended. The  examples  found  in  the  books  by  no  means  exhaust 
the  subject,  although  they  very  often  supply  the  required  pre- 
sumption, and  are  always  suggestive.  It  is  a  mistake  to  hunt 
for  presumptions  through  the  books,  as  precedents  are  hunted 
for,  and  he  who  pursues  such  a  plan  will  not  always  reap  much 
profit.  A  presumption  of  fact  is,  as  Mr.  Stephens  sa3'-s,  "Sim- 
ply an  avowedly  imperfect  generalization,  and  this  must,  of 
course,  be  founded  on  experience."^     Indeed,  all  proof,  short 

'  Liberty,  Equality  and  Fraternity,     \vitli  presumptions  of  fact  and  not  of 
201.     We  are  here,  of  course,  dealing     law. 
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of  demonstration,  is,  at  bottom,  nothing  more  than  a  pre- 
sumptioiL.  "Proof,"  said  Erskine,  "is  nothing  more  than  a 
presumption  of  a  high  order."  If  men  did  not  act  upon 
presumptions  in  the  ordinary  affairs  of  life,  there  would  be 
little,  if  anything,  done  in  this  world.  In  judicial  proceed- 
ings presumptions  are  of  controlling  influence.  "We  are," 
says  Mr.  Gladstone,  "bound  to  act  on  the  best  presumption, 
whether  that  presumption  happens  to  rest  on  something  done 
b\'^  others  or  on  something  we  have  done  ourselves."^  We 
must,  indeed,  act  on  presumptions,  or  seldom  act  at  all. 
Jurors  give  credit  to  testimony  because  they  presume  it  to 
be  true,  for  it  can  not  be  affirmed  that  they  know  it  is  true. 
The  term  "presumption"  is  not,  as  ordinarily  employed,  a 
safe  one  for  the  advocate  to  use.  While  the  thing  the  term 
is  meant  to  describe,  and  does  describe,  is,  in  truth,  very 
strong,  yet,  the  term,  as  generally  understood,  denotes  some- 
thing feeble,  and  thus  creates  a  false  impression.^  The  shrewd 
advocate  will  not  employ  the  term,  but  will  substitute  for  it 
some  other  word,  as,  conclusion,  inference,  or  judgment.  He 
will  construct  and  place  before  the  jury  presumptions,  but 
he  will  not  ordinarily  give  them  their  true  name.  It  is  not 
his  fault  that  the  name  so  often  carries  a  false  impression, 
but  it  will  be  his  fault  if  he  does  not  take  measures  to  prevent 
that  impression.  A  juror  who  is  told  that  he  must  find  that 
the  plaintiff  has  a  good  case,  because  the  presumption  is  that 
the  witnesses  told  the  truth,  will  not  be  so  strongly  influenced 
as  he  would  be  if  he  were  told  that  the  testimony  proves  the 
material  points  of  the  plaintiff's  case.  While  it  is  very  diffi- 
cult to  lay  out  the  line  between  a  conclusion  or  an  inference  of 
fact  and  a  presumption  of  fact,  it  is  very  clear  that  a  juror  will 
be  much  less  strongly  impressed  by  using  the  former  terms 
than  by  employing  the  latter  term.  Presumptions  of  weight 
and  value  are  those  which  are  probable  and  plausible.  These 
qualities  are  given  them  by  making  it  appear  that  they  agree 
with  knowledge  derived  from  experience.  A  presumption  sup- 
ported by  experience  is  a  very  strong  element  of  proof.  The 
'  Hill's  Rhetoric,  208.  ^  Devey's  Logic,  Bk.VI,  Chap,  ii,  §  1. 
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advocate  who  can  not  perceive  and  seize  a  presumption  loses, 
in  many  instances,  a  strong  argument.  "If  you  have  tlie  pre- 
sumption on  your  side,  and  can  but  refute  all  the  arguments 
that  are  brought  against  you,  you  have,  for  the  present  at 
least,  gained  a  victory;  but  if  you  abandon  this  position  by 
suffering  the  presumption  to  be  forgotten,  which  is,  in  fact, 
leaving  out  one  of,  perhaps,  your  strongest  arguments,  you 
may  appear  to  be  making  a  feeble  attack  instead  of  a  triumph- 
ant defense."'  A  searcher  for  arguments  who  overlooks  pre- 
sumptions is  not  blessed  with  a  clear  mental  vision.  The  ad- 
vocate who  brings  into  service  a  valid  presumption  puts  his 
opponent  in  the  position  of  an  assailant,  for  the  presumption 
preoccupies  and  fortifies  the  ground.  Before  the  party  who 
obtains  the  aid  of  the  presumption  can  be  defeated,  his  adver- 
sary must  attack  and  overthrow  the  presumption.  The  burden 
of  proof  is  thus  cast  upon  the  assailant,  and  if  there  be  a  point 
where  he  is  weak  the  attack  will  be  repulsed.  The  burden  of 
overcoming  a  prima  facie  case  made  by  a  valid  presumption  is 
very  often  a  heavy  one;  so  heavy,  indeed,  that  it  causes  utter 
defeat. 

§  778.  Applyino:  the  law  to  the  facts. — The  facts  receive 
force  from  the  law.  In  order  to  secure  a  verdict,  it  is  neces- 
sary to  apply  the  law  to  the  facts.  It  is  true  that  there  are 
some  cases  in  which  the  question  seems  to  be  entirely  one  of 
fact;  but  this  is  so  only  in  appearance,  for  in  every  case,  no 
matter  how  simple,  it  is  the  law  which  awards  a  recovery  or 
commands  a  defeat.  In  some  cases,  the  law  is  so  well  settled, 
or  so  fully  agreed  upon,  that  the  actual  contest  falls  entirely 
on  the  facts,  but  there  are  other  cases  where  the  law  is  the  sole 
subject  of  the  dispute.  In  such  cases,  it  is  necessary  to  so 
present  the  law  that  the  jury  shall  both  understand  its  effect 
and  yield  to  it.  The  law  in  civil  cases  comes  from  the  court, 
but  it  is,  nevertheless,  often  important  for  the  advocate  to 
clearly  state  it,  and  make  plain  its  application  to  the  facts. 
The  court  seldom  does  more  than  state  the  law  and  apply  it  in 

>  Whately's  Rhetoric,  Part  T,  Chap,  iii,  §  2. 
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a  general  way,  but  the  advocate  must  often  do  much  more.     It 
is  necessary,  in  many  instances,  to  persuade  the  jury  of  the 
justness  of  the  rule  of  law  insisted  upon,  since  jurors  are  very 
reluctant  to  yield  to  what  seems  to  them  an  unjust  rule.     In 
this  work  Erskine  excelled.     His  presentation  of  the  law  to  a 
jury  was  always  masterly.     It  is  sometimes  essential  to  show 
that,  while  a  rule  may  work  harshly  in  a  particular  case,  a  de- 
parture from  it  would  lead  to  injustice  in  many  cases.     Again, 
it  is  often  important  to  get  before  a  jury  the  foundation  upon 
which  a  rule  rests,  in  order  that  their  judgment  may  be  con- 
trolled by  the  reason  which  gives  life  to  the  rule.     In  other 
cases  it  is  important  to  show  the  policy  of  the  law,  to  enlarge 
upon  the  good  its  strict  enforcement  will  do,  and  to  dwell  upon 
the  evil  likely  to  follow  a  departure  from  it.     An  ancient  doc- 
trine, long  taught  by  the  rhetorical  writers,  directs  the  advo- 
cate who  has  the  law  on  his  side  to  praise  the  law,  enjoin  upon 
jurors  the  necessity  of  adhering  to  it,  and  warn  them  that  their 
oath  binds  them  to  yield  obedience  to  it  without  attempting 
"to  set  up  a  law  unto  themselves."     The  advocate  who  finds 
a  rule  of  law  sorely  pressing  him  will  naturally  do  what  he 
can  to  break   its  force,  and  this  will  sometimes  lead  him  to 
attack  the  justness  of  the  rule  itself.     If  he  can  satisfy  the  jury 
that  the  rule  is  an  unjust  one  he  will  have  much  less  difficulty 
in  persuading  them  that  his  case  is  not  within  it.     If,  in  other 
words,  he  can  set  the  minds  of  the  jurors  against  the  rule,  they 
will  be  much  easier  persuaded  that  the  rule  has  no  application 
to  the  case  before  them.     Jurors  who  are  convinced  of  the  in- 
justice of  a  rule,  or  are  induced  to  believe  that  it  will  operate 
harshly  in  the   particular   case,  are  almost  sure  to  find  some 
excuse  for  defeating  its  operation.     Once  they  are  persuaded 
that  the  rule  will  operate  harshly  or  unjustly,    they   will  be 
quick  to  seize  upon  some  pretext,  caring  little  for  its  value,  to 
prevent  tlie  rule  from  controlling  the  case  before  them. 

§  779.  Consequences — Arg:ument  from. — A  consideration  of 
the  consequences  to  which  a  verdict  will  lead  often  so  influ- 
ences the  jury  that  it  carries  the  verdict.     An  argument  from 
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consequences  is  always  a  strong  one  with  jurors.      Men,  wliether 
in  the  jury-box  or  elsewhere,  yield  readily  to  an  argument  which 
persuades  them  that  evil  will  result  from  one  course  and  good 
from  another.     Jurors  who  are  persuaded  that  a  man  who  has 
lost  a  leg  or  an  arm  will  find  his  path  through  life  a  rough  one 
unless  money  is  at  his  command,   will  go  to  great  lengths  to 
make  it  easier  by  taking  money  from  the  man  he  charges  with 
having  caused  his  misfortune  and  giving  it  to  him.     If  the 
party  charged  be  a  rich  man,  or  a  rich  corporation,   it  will  be 
strange,  indeed,  if,  right  or  wrong,  the  jury  do  not  make  him 
contribute  something  to  make  the  injured  man's  life  less  rough 
and  hard  than  they  conceive  it  would  be  without  money.     It 
is  true  that  in  such  cases  sympathy  for  the  sufferer  exerts  a 
great  influence,  but  the  consequences  which  the  jurors  con- 
ceive will  result  if  the  unfortunate  man  does  not  succeed  exert 
a  much  greater.     By  adroitly  and  insidiously  pointing  out  to 
a  jury  the  evil  that  will  result  from  a  verdict  against  his  client, 
the  advocate  often  secures  a  verdict  directly  opposed  to  the  law 
and  the  evidence.     Erskine  was  one  of  the  most  skillful  of  ad- 
vocates in  employing  the  argument  drawn  from  consequences, 
and,  perhaps,  in  none  of  his  addresses  did  he  more  effectively 
employ  this  argument  than  in  his  speech  in  behalf  of  Captain 
Baillie.     The  advocate  who  should  avowedly  attempt  to   in- 
fluence a  jury  by  announcing  that  they  must  be  governed  by  a 
consideration  of  the  consequences  to  which  a  verdict  against 
his  client  would  lead  would  set  the  jury  hard  against  his  cause. 
Jurors  are  not  willing  to  own,  even  to  themselves,  that  a  re- 
gard to  consequences  would  swerve  them  from  the  line  of  duty, 
and  they  would  resent,  with   uncomfortable  heat,  an  avowed 
attempt  to  persuade  them  to  forsake  the  path  of  duty.     The 
prudent  advocate  will,  therefore,  be  careful  not  to  provoke  this 
resentment.     He  will  point  out  the  consequences  to  which  an 
adverse  verdict  will  lead,  but  this  he  will  do  indirectly,  and  as 
if  it  were   unpremeditated.     He  wnll  not,   as  a   general  rule, 
hint  that  he  hopes  to  influence  them  by  directing  attention  to 
the  consequences,  much  less  will  he  avow  that  jurymen  should 
be  controlled  by  a  consideration  of  the  consequences  that  will 
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flow  from  an  adverse  decision.  He  will  make  them  see  the 
consequences,  but  he  will  not  even  suggest  to  them  that  any 
other  influence  should  operate  upon  their  minds  than  that  of 
the  law  and  the  evidence. 

§  780.  Persuasion — Appeal  to  passions. — It  is  the  business 
of  the  advocate  to  persuade  as  well  as  to  convince.  Conviction 
is  a  means,  and  a  sure  one,  to  persuasion.  Convince  the  jurors 
that  right  and  justice  are  with  one  party,  and  that  party  will, 
in  the  very  great  majority  of  cases,  get  the  verdict.  Persua- 
sion attends  conviction,  for  men  convinced  of  truth  and  right 
are  persuaded.  An  appeal  to  the  passions  may  sometimes 
assist  in  obtaining  a  verdict,  but  alone,  and  without  the  aid 
of  conviction,  it  will  accomplish  very  little.  Some  effort  to 
produce  conviction  is  essential  in  every  forensic  discourse, 
for  jurors  resent  an  open  and  avowed  appeal  to  their  pas- 
sions. This  is  evident  when  it  is  brought  to  memory  that  men 
resent  an  attempt  to  take  advantage  of  their  weakness.  An 
open  and  avowed  appeal  to  their  passions  is  regarded,  and 
not  unjustly,  by  most  men,  as  an  effort  to  profit  by  the  weak- 
ness of  human  nature.  Men  esteem  it  no  evidence  of  weak- 
ness to  yield  to  conviction,  but  regard  it  as  an  evidence  of 
weakness  to  yield  to  their  emotions.  The  great  advocates  who 
defended  Sickles,  while  in  the  main  appealing  to  the  emotions, 
covered  their  appeals  with  the  cloak  of  argument.  Prentiss, 
in  his  powerful  appeal  to  the  Kentucky  jury,  sought  to  con- 
vince, although  in  reality  his  great  instrument  was  the  appeal 
to  the  passions  and  prejudices  of  the  jurors.  A  clumsy  advo- 
cate may  discard  argument,  but  a  skillful  one  never  does.^ 
Argument  and  appeal  may  be  combined;  the  one  must  be  open, 
the  other  concealed;  the  one  must  form  part  of  every  forensic 
discourse,  the  other  may  often  be  absent. 

§781.  Pathos — Use  and  abuse  of. — Pathetic  appeals  are 
powerful.  Pathos  arises  out  of  the  case,  and  the  advocate  who 
attemps  to  manufacture  it  will  find  himself  the  object  of  scorn, 

'  "The  argumentative  part  of  a  dis-     eloquence   what    charity    is    to    true 
course  is  its  living  soul.     It  is  to  true     Christianity."     John  Quincy  Adams. 
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and  not  of  admiration.'  A  statement  of  the  facts  is  the  gen- 
uine method  of  exciting  compassion;  all  other  methods  are 
spurious.  But  it  is  not  by  a  dry,  bare,  statement  of  facts  that 
sympathy  is  aroused  or  grief  excited,  but  by  softly  and  gently 
connecting  them  with  incidents  that  go  home  to  men's  hearts. 
Indignation  is  aroused  by  depicting  in  strong  colors  the  con- 
duct of  the  person  against  whom  the  invective  is  directed. 
Sympathy  for  the  weak  against  the  strong  is  best  excited  by 
comparison.  It  is  useless,  worse  than  useless,  indeed,  for  it 
is  arrant  folly,  to  attempt  to  move  men  by  informing  them  in 
advance  of  what  is  to  be  done.  An  appeal  that  bears  the  ap- 
pearance of  labor  or  study  is  not  effective.'^  Labor  and  study 
it  may  have,  but  labor  and  study  it  must  not  seem  to  have.  A 
sudden  outburst,  coming  with  the  moment  and  against  an  ap- 
parent effort  to  suppress  it,  is  the  power  that  sways  men's 
hearts.'"^  The  pent-up  sob  that  bursts  from  the  heart  of  the 
mourner  is  infinitely  more  powerful  than  the  long  wailing. 
Grief  that  comes  despite  restraint  most  moves  the  heart.  Grief 
that  comes  at  the  bidding  seems  theatrical,  and  what  is  theat- 
rical jurors  regard  as  spurious,  and  what  they  regard  as  spu- 
rious they  treat  with  contempt.  Nothing  is  so  ridiculous  as  an 
abortive  attempt  to  manufacture  pathos.  If  the  case  is  one 
where  passion  naturally  arises,  and  the  advocate  has  taken,  as 
it  is  his  sacred  duty  to  do,  the  cause  of  his  client  to  heart, 
then,  if  he  be  not  an  advocate  utterly  destitute  of  sensibility, 
his  own  heart  will  be  his  best  teacher;  that  will  not  betray  him 
into  a  false  position;  but  if  he  follows  any  other  guide  he  will 
be  almost  sure  to  bring  himself  into  reproach  as  an  impostor. 
One  who  feigns  what  he  does  not  feel  must  be  a  consummate 
actor  if  he  escapes  rebuke,  for,  in  the  forum,  men  deal,  or 
think  they  deal,  with  real  things,  and  scout  impatiently  all 
that  is  hypocritical  or  theatrical.  Home-born  words  are  the 
words  of  the  emotions.     Men  deeply  moved  catch  words  heard 

'"He  whines  and  weeps,  thinking  win  says:     "In  his  loftiest  flights  all 

to  make  me  tender.     If  he  were  ten-  seemed  natural  and  unpremeditated." 

der  himself,  the  thing  would  be  done."  ^  "It   is  the  soul   within    him   that 

Meditations  of  a  Parish  Priest,  48.  breaks  out  like  lightning  in  the  col- 

*0f  S.  S.  Prentiss  Judge  J.  G.  Bald-  lied  night."     Noctes  Ambrosianpe. 
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at  home,  not  those  found  in  books.  Real  emotion  breaks  out 
in  little  words.  There  are  words  for  all  the  passions.  "Some 
are  sweet  as  children's  talk;  others  rich  as  a  mother's  answer- 
ing back.  The  words  which  have  universal  power  are  those 
that  have  been  keyed  and  chorded  in  the  great  orchestral  cham- 
bers of  the  human  heart.  Some  words  touch  as  many  notes 
at  a  stroke  as  when  an  organist  strikes  ten  fingers  upon  a  key- 
board. There  are  single  words  which  contain  life  histories, 
and  to  hear  them  spoken  is  like  the  ringing  of  chimes."^ 
^  Theodore  Tilton's  Introduction  to  Mrs.  Browning's  Poems. 
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§  782.    Importance   and   nature   of   arofument. — "No   man 

alone,"  says  Sir  Edward  Coko,  "with  all  his  uttermost  labors, 
nor  all  the  actors  in  them,  out  of  a  court  of  justice,  can  attain 
unto  a  right  decision,  nor  in  a  court  of  justice,  without  a  sol- 
emn argument,  where  I  am  persuaded  Almighty  God  openeth 
and  enlargeth  the  understanding  of  those  desirous  of  justice 
and  right."  An  argument  should  be  "a  reverend  and  honor- 
able proceeding  in  law,  a  grateful  satisfaction  to  the  parties, 
and  a  great  direction  and  instruction  to  the  studious  hearers." 
This  it  ought  to  be,  but  this  it  can  not  be,  unless  with  care  and 
skill  prepared,  and  with  dignity  and  earnestness  delivered. 
"Precision  of  language,"  says  Judge  Cooley,  "especially  in 
the  statement  of  legal  propositions,  is  of  far  more  importance 
59  (!)2i)) 
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than  beautiful  figures  of  speech,  and  is  to  be  cultivated  rather 
than  a  showy  style.  A  legal  point  well  stated  is  half  argued." 
And,  as  Daniel  Webster  once  said,  "the  power  of  cleai;  state- 
ment is  the  great  power  at  the  bar."  This  is  true  whether  the 
argument  be  addressed  to  the  court  or  to  the  jury,  but  in  other 
respects  the  experienced  advocate  will  pursue  a  somewhat  differ- 
ent course  in  addressing  the  court  upon  questions  of  law  from 
that  which  he  should  follow  in  arguing  the  facts  to  a  jury.  '  'To 
the  bench,  his  most  powerful  instrument  of  conviction  is  pro- 
found and  accurate  deduction.  To  the  jury,  his  most  effectual 
weapon  is  copious  elucidation.  His  address  to  the  court  should 
be  concise,  without  obscurity;  to  the  jury,  copious,  without 
confusion."^ 

§  783.  Preparation  of  argument. — Questions  of  law  can  not 
be  dealt  with  by  inspiration,  if,  indeed,  any  question  can  be 
justly  dealt  with  in  that  way.^  "My  dear  fellow,"  said  Curran 
to  Phillips,  "the  day  of  inspiration  has  gone  by,"  and  if  Cur- 
ran could  not  speak  by  inspiration  one  may  well  wonder  if 
ever  a  man  lived  that  could  do  so.  Certainly,  no  man  more 
carefully  prepared  than  did  Demosthenes,  and  the  moderns  are 
not  much  less  scrupulous  and  careful  in  the  work  of  prepara- 
tion. Brougham's  speeches  were  written  and  re- written,  and 
so  were  many  of  the  speeches  of  Erskine.  Pinkney  prepared 
with  elaborate  care,  and  so  did  the  greatest  of  all  American 
advocates,  Daniel  Webster.  Choate  was  incessantly  at  wort, 
pen  in  hand,  from  the  time  the  cause  was  taken  up  until  its 
end.  Night  and  day  were  devoted  to  study. ^  In  his  diary  he 
wrote:  "A  wide  and  anxious  survey  of  that  art  and  that  sci- 
ence teaches  me  that  careful  and  constant  writing  is  the  parent 
of  ripe  speech.  It  has  no  other.  But  that  writing  must  al- 
ways be  rhetorical  writing — that  is,  such  as  might,  in  some 
parts  of  a  speech,  be  uttered  to  a  listening  audience." 

§  784.    Matter  and  style. — Naturalness  is  the  chief  virtue  of 

'  Advice  of  John  Quincy  Adams.  ^  It  is  said  of  him  that  he  rose  from 

'  "No  man,"  said  Daniel  Webster  to  his  bed  in  the  middle  of  the  night  to 

Mr.  Harvey,  "is  inspired  with  the  oc-  serve  a  notice. 

casion.     i  never  was." 
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all  speaking;  but  naturalness  does  not  mean  that  there  shall 
be  neitlier  elegance  nor  polish  in  a  forensic  discourse;  on  the 
contrary,  naturalness  implies  that  the  matter  and  the  diction 
shall  be  suited  to  the  place  and  the  occasion.  A  style  that 
lacks  elegance  is  not  natural  where  grave  questions  of  law  are 
to  be  discussed  before  men  learned  in  the  law.  Erskine's  style 
is,  in  the  strictest  sense,  elegant,  and  yet  no  style  can  be  more 
natural.  Nor  is  there  reason  for  asserting  that  study  gives  the 
argument  a  labored  appearance  or  impairs  its  force,  for  the 
truth  is  that  judicious  study  creates  both  simplicity  and  nat- 
uralness. Webster,  whose  style  is  the  perfection  of  simplicity 
and  strength,  gave  more  earnest  and  constant  study  to  his 
style  than  any  other  American  advocate,  except,  possibly,  Rufus 
Choate.  The  man  who  contents  himself  with  arguing  ques- 
tions in  the  courts  as  he  would  talk  at  the  fireside  will  meet 
many  defeats  and  win  few  victories.  Both  the  subject  and  the 
method  of  discussing  it  will  bear  deep  and  close  study,  and  no 
one  need  fear  impairing  either  the  force  or  the  clearness  of  his 
argument  by  doing  all  he  can  to  find  the  best  words  the  lan- 
guage contains,  and  so  arranging  them  that  grace  and  elegance 
may  adorn  his  discourse.^  Too  much  pains  can  not  be  taken 
with  this  work,  unless  the  desire  to  polish  and  adorn  leads  the 
advocate  to  neglect  the  body  and  substance  of  his  argument. 
First,  always,  in  importance  is  the  matter  of  the  argument; 
if  that  be  strong,  elegance  and  grace  in  its  apparel  will  make 
its  strength  more  noticeable,  and  its  effect  more  marked. 

§  785.  Elementary  principles. — As  a  general  rule,  there  is 
neither  necessity  nor  propriety  in  dwelling  on  elementary  prin- 
ciples, for  with  these  the  court  maybe  presumed  to  be  familiar. 
It  is  enough  to  recall  them  to  the  memory  of  the  court  by  a 
brief  mention;  but,  though  brief,  it  should  be  forcible  and 
clear.  Possibly  there  may  be  judges  who  need  instruction  in 
familiar  elementary  principles,  but,  if  there  be,  surely  they 
will  not  know  that  the  principles  are  elementary;  and  it  would 

'The  greatest  of  the  ancient  orators    before  such  an  assembly  with  one  un- 
said:    "I  should  be  ashamed  to  come     considered  word." 
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be  a  great  piece  of  stupidity  on  the  part  of  the  advocate  to  pro- 
claim that  the  principles  are  so  elementary  that  every  lawyer 
is  presumed  to  be  familiar  with  them.  The  truth  is,  the  law 
is  a  vast  system  of  principles,  and  it  is  not  always  easy  to  say 
just  what  may  and  what  may  not  be  considered  rudimentary. 
It  does  not  follow  because  principles  or  rules  are  found  in  a 
text-book  that  they  are  so  elemental  that  a  judge  ought  to  be 
ashamed  if  he  is  not  familiar  with  them.  The  ablest  judges 
of  the  courts  of  England  and  America  refer  to  text-books  of 
approved  authority  for  the  statement  of  principles  that,  in  a 
restricted  sense,  at  least,  are  elementary,  so  that  an  advocate 
need  not  have  any  fear  of  offending  by  calling  text-writers  to 
his  assistance.  There  are,  however,  some  principles  so  plainly 
elementary  that  it  would  be  folly  to  attempt  to  instruct  the 
judge  in  them,  unless,  indeed,  it  be  some  such  judge  as  Mr. 
Bishop  depicts.  But  even  if  the  judge  should  be  as  ignorant 
as  Mr.  Bishop  describes  him,  there  is  little  necessity  for  strat- 
egy, except  in  so  far  as  a  straightforward  assertion  of  the  prin- 
ciple, with  reference  to  authorities  supporting  it,  and  silence 
as  to  its  being  an  elemental  principle,  can  be  deemed  strategy. 
The  author  to  whom  we  have  just  referred  favors  a  much  more 
elaborate  strategic  system,  for,  in  speaking  of  the  advocate  who 
undertakes  to  give  instructions  to  a  judge,  he  says:  "If,  in  his 
argument,  he  goes  to  work  to  give  the  instruction  directly,  he 
will  be  met  by  the  intimation  that  the  court  is  presumed  to 
know  something.  He  has  offended  his  judge  and  lost  his  case; 
and,  what  is  worse,  he  has  injured  his  prospects  for  all  the 
cases  which  will  follow.  In  such  circumstances,  the  lawyer 
must  either  instruct  the  judicial  understanding  by  stratagem 
or  lose  his  case.  Now,  stratagem  which  can  be  pointed  out  in 
advance  is  no  stratagem.  Here,  then,  is  the  opportunity  for 
the  exercise  of  one  of  those  mental  qualities  which,  in  war, 
enters  largely  into  the  composition  of  the  great  general.  And 
the  truly  great  lawyer,  in  the  strategic  sense,  will  find  out  a 
way,  in  almost  every  instance  in  which  the  matter  does  not 
come  on  for  final  disposition  too  suddenly.  It  may  be  by  pre- 
senting some  feigned  point  which  will  give  occasion  to  exhibit 
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the  principle,  or  by  some  incidental  comments  upon  some  de- 
cision; or,  if  the  lawyer  is  a  little  less  nice  and  scrupulous  in 
his  mode  of  doing  things,  some  book  may,  in  a  friendly  way, 
be  lent  to  the  judge,  perhaps  through  the  agency  of  a  third 
person,  with  some  observation  which  will  lead  him  to  read  the 
desired  part.  But  the  ways  of  crookedness  are  too  numerous 
to  be  pointed  out  in  detail."'  A  very  bad  sort  of  judge  the 
learned  author  must  have  had  in  mind  when  he  penned  these 
words,  and  if  there  be  such  judges,  his  advice  may  be  good, 
and  the  strategic  course  he  points  out  may  be  necessary.  But, 
happily,  there  are  not  many  such  judges. 

§  786.  Strategy. — The  general  rule  is  that  judges  desire  in- 
formation and  instruction,  and  that  no  stratagem  need  be  re- 
sorted to  in  order  to  induce  them  to  receive  it.  Judges,  of 
course,  are  only  men,  and,  as  men,  it  is  fair  to  presume  that 
they  will  not  listen  so  attentively  to  one  who,  with  show  of 
his  own  superiority,  arrogantly  assumes  the  part  of  the  ped- 
agogue. There  need,  however,  be  little  fear  of  giving  offense 
by  going  directly  to  the  work  of  instructing  and  informing 
them,  although  it  might  not  be  quite  so  pleasant  if  the  attempt 
should  be  made  to  accomplish  the  work  by  strategy.  Strategy 
such  as  Mr.  Bishop  recommends  would  deceive  only  a  very 
weak  man,  even  if  it  would  do  so  much  as  that.  In  dealing 
with  the  court  it  is,  in  general,  better  to  fight  openly  and  man- 
fully, and  use  no  stratagems.  If,  however,  it  be  necessary  to 
resort  to  strategy,  it  is  better  to  adopt  that  approved  by  a  French 
advocate  than  that  recommended  by  Mr.  Bishop.  The  strategy 
recommended  by  the  former  is,  to  assume  and  state  the  prin- 
ciple as  a  familiar  elementary  one,  and  assert  that  it  is  stated, 
not  for  the  mere  purpose  of  placing  it  before  the  judge,  but  for 
the  purpose  of  giving  it  a  proper  application  to  the  case  in 
judgment.^  It  is,  indeed,  very  often  necessary  to  state  a  prin- 
ciple, be  it  ever  so  elementary  and  familiar,  in  order  that  a 
just  application  may  be  made  of  it  to  the  particular  case,   and 

'  Criminal  Procedure  (1st  ed.)  ,§  1054.        *  Profession  D'Avocat,  Vol.  I,  p.  510. 
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there  is  very  little,  if  any,  strategy  in  pursuing  the  course  in- 
dicated by  the  French  advocate. 

§  787.  Superiority  of  oral  arguments. — Oral  arguments  are, 
for  many  and  manifest  reasons,  vastly  superior  to  written  ar- 
guments. What  is  heard  creates  a  much  more  decided  im- 
pression than  what  is  read.  A  drama  represented  on  the  stage 
is  much  more  impressive  than  when  read.  Voice  and  gesture 
give  force  and  emphasis.  Points  are  more  forcibly  and  more 
distinctly  presented  to  the  mind  by  an  oral  argument  than  by 
a  written  brief.  The  collision  on  points  of  difference  is  more 
marked,  and  the  agreement  on  points  conceded  more  notice- 
able, in  an  oral  argument  than  in  a  written  discussion.  A 
thinking  judge  can,  by  questions  courteously  asked,  elicit  in- 
formation on  obscure  points  that  else  might  escape  unnoticed.^ 
The  advocate  who  prepares  for  an  oral  argument  will,  if  he 
does  his  duty,  get  a  deeper  insight  into  his  case  and  better 
present  it  to  the  court  than  if  he  did  no  more  than  write  a  brief. 
But  a  written  brief  should  in  every  case  be  the  foundation  of 
all  oral  arguments.  Webster  wrote  much,  Choate  wrote  more, 
and  Erskine  wrote  with  infinite  care.  It  is  said  of  Erskine 
that  he  not  only  prepared  his  matter  with  scrupulous  care  and 
studied  his  words  v/ith  unremitting  vigilance,  but  that,  before 
addressing  court  or  jury,  he  practiced  in  front  of  a  mirror.^  A 
written  brief  makes  the  argument  exact  and  logical,  but  a  spoken 
argument  gives  it  life  and  vigor.  A  brief  is  valuable  as  an 
accessory,  but  it  is  no  adequate  substitute  for  an  oral  argu- 
ment. The  oral  argument  is  needed  to  arouse  and  stir  the 
mind  of  the  judge;  a  brief  is  needed  to  refresh  his  memory. 
Reference  to  authorities  should  form  an  essential  part  of  a  brief ; 
principles  and  facts  should  constitute  the  great  body  of  the  oral 
argument.  Courts  find,  among  many  other  advantages,  this 
benefit  from  an  oral  argument:   counsel  will  adduce  few  trifling 

'  Questions  courteously  asked — and     interruptions.     History  of  the  French 
a  just  judge  will  not  ask  discourteous     Bar,  176. 

ones  —  are  really  an   aid  to  counsel.        *  "Labor  does  not  exclude  natural- 
The  French  code,  however,  prohibits     ness,  neither  does  facility  imply  it." 

Meditations  of  a  Parish  Priest,  43. 
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argiunoiits,  for  such  thinp;s  will  not  bear  the  face  of  day,  and 
oral  arguments  are  to  them  as  the  face  of  day.  In  the  appel- 
late court  every  important  case  should  be  orally  argued,  and  a 
case  worthy  of  appeal  may  be  presumed  to  be  important.  Judge 
Dillon  justly  says:  "As  a  means  of  enabling  the  court  to  un- 
derstand the  exact  case  brought  thither  for  its  judgment,  as  a 
means  of  eliciting  the  very  truth,  both  of  law  and  fact,  there 
is  no  substitute  for  oral  argument."'  No  pressure  of  business 
can  excuse  the  court  from  hearing,  nor  the  advocate  from  pre- 
senting, the  case  by  spoken  rather  than  by  written  words, 
though  it  may  make  it  the  duty  of  the  court  to  compel  counsel 
to  shorten  their  arguments. 

§  788.  Prolixity  to  be  avoided. — Prolix  legal  arguments  in- 
dicate with  much  certainty  one  of  two  things:  lack  of  ability, 
or  want  of  study. ^  Study,  and  close  study,  is  required  to  make 
a  good  argument,  and  good  arguments  are  neither  long  nor 
tedious.  A  man  who  has  neither  the  industry  nor  the  ability 
to  condense  his  argument  is  not  entitled  to  a  very  attentive 
hearing.  Time,  study,  industry  and  talent  are  required  to 
make  short  arguments,  but  none  of  these  things  is  required  to 
construct  a  long  and  dull  speech.  Most  men  can  talk,  and 
talk  much,  but  few  men  can  make  a  legal  argument.^  There 
are,  to  be  sure,  complex  cases,  involving  intricate  facts  and 
many  questions  of  law,  which  require  protracted  discussion, 
and  in  such  cases,  an  argument  consuming  time  is  not  neces- 
sarily amenable  to  censure;  it  may,  however,  be  so  protracted 
as  to  merit  criticism  as  well  as  to  impair  its  force.  "Say  what 
you  have  to  say  and  then  sit  down,"*  is  an  old  aphorism  among 
advocates,  and  "age  has  not  staled  its  virtues."  It  is  true  in 
advocacy,  as  in  mechanics,  that  the  longer  the  chain  the  greater 
the  probability  of  a  broken  or  defective  link.  It  is  a  mistake, 
therefore,  to  suppose  that  a  forensic  discourse  is  made  strong 

'  19  Am.  L.  Review,  19.  much  to  a  lawyer  to  have  it  said  of 

'  Profession  D'Avocat, Vol.  I,  p.  510.  him  by  the  court  what  the  father  of 

'  "Rhetoric  is  not  a  knack,  and  flu-  equity  said  to  Lord  Somera:  "You  will 

ency  is  not  expression."  not  take  up  my  time." 
*24  Albany  L.  J.,  40.     It  is  worth 
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by  a  great  number  of  arguments;  on  the  contrary,  the  greater 
the  number  the  more  danger  there  is  of  the  weak  impairing 
tlie  strong.  An  advocate  who  musters  a  great  number  of 
arguments  will  almost  certainly  get  among  them  as  sorry  ma- 
terial as  Falstaff  did  among  his  recruits.  The  makers  of  long 
speeches  are  generally  the  losers  of  cases. ^  Judge  Miller  as- 
signs a  high  place  to  Benjamin  R.  Curtis,  and  says  that  his 
arguments  seldom  occupied  more  than  forty  minutes,  and  never 
more  than  an  hour.''^  Of  him,  and  of  another  learned  advocate, 
Judge  Bradley  writes:  "The  finest  exhibitions  of  legal  elo- 
quence to  which  it  has  been  my  fortune  to  listen  have  been 
made  by  the  late  George  Wood,  of  New  York,  and  Judge  B.  R. 
Curtis.  Their  arguments  filled  the  mind,  the  ear,  and  the  sense 
of  fitness  and  good  taste.  And  of  the  two,  I  always  thought 
the  style  of  George  Wood  the  more  admirable.  It  was  chaste, 
yet  rich  in  choice  legal  diction,  pervaded  with  the  odor  of  ju- 
risprudence, as  parchments  with  the  sandal- wood  in  which 
they  are  kept,  and  conveying  the  impression  that  it  was  the 
law  itself,  and  not  an  argument  upon  the  law,  that  the  advo- 
cate was  unfolding."^  It  need  not  be  more  than  suggested  to 
those  who  read  the  opinions  of  these  two  great  members  of  our 
highest  federal  court  that  two  abler  critics  of  forensic  eloquence 
there  are  not  in  the  land. 

§  789.  Reason  and  eloquence. — "Reason,"  says  Mr.  Irving 
Browne,  "is  a  safer  guide  for  courts  of  justice  than  eloquence."* 
This  is  true  if  we  assign  to  the  word  "eloquence"  the  meaning 
ordinarily  attributed  to  it,  but  in  a  court  of  justice  there  is  no 
true  eloquence  without  reason.  Reason  is  what  the  court  seeks, 
and  a  discourse  addressed  to  a  court  is  powerful  when  its  spirit 
is  reason;  and  w^here  there  is  power  there  is  eloquence,  though 
there  be  neither  the  flowers  of  rhetoric  nor  the  rhythm  of  well- 
rounded  periods.      Mr.    Browne's   condemnation  of   spurious 

'  "Length  of  saying  makes  languor  Alderson  said  :     "This  is  the  secret  of 

of  hearing."  getting  on  fast;  namely,  discarding  all 

*  Address  before  Iowa  Bar  Associa-  fudge  and  nonsense,  and  coming  to 

tion.  the  real  point." 

'  22  Albany  Law  Jour.,  439.     P.aron  *  22  Al})any  Law  Jour.,  381, 
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eloquence  called  forth  an  approving  letter  from  Judge  Bradley, 
in  which  he  quoted  from  Lord  Auckland  this  fc^rcihle  state- 
ment: "Plain  sense,  delivered  in  accurate  expression,  with  a 
warm  and  graceful  articulation,  is  the  true  eloquence  of  law."^ 
Genuine  embellishment  does  not  impair  the  force  of  an  argu- 
ment, nor  cloud  the  reason  which  gives  it  vigor.  The  error  is 
in  mistaking  the  true  for  the  false.  Tinsel  is  mistaken  for  the 
real  gem,  and  instead  of  ornamenting  and  illustrating  a  dis- 
course it  deforms  it.  Many  of  the  extracts  given  in  books  in- 
tended for  students  are  composed  of  mere  fustian,  as  much 
unlike  real  eloquence  as  the  leaden  pebble  of  the  murky  stream 
is  unlike  the  real  diamond.  Even  in  the  discussions  of  ab- 
struse questions  of  law,  similes  and  metaphors  are  not  out  of 
place.  The  field  of  discussion  need  not  be  barren  of  all  things 
save  bare  facts  and  dry  rules.  These  are  the  essential  elements, 
but  illustrations  and  examples  add  life  and  vigor  to  the  reason- 
ing. Many  abstract  principles  of  law  may  be  set  in  a  clearer 
light  by  an  illustration  than  by  bare  argument.  No  argument 
could  make  clearer  the  evils  of  an  ex  post  facto  law  than  Lord 
Digby's  illustration  given  in  his  speech  in  behalf  of  the  ill- 
starred  Earl  of  Strafford:  "Let  the  mark,"  said  Lord  Digby, 
"be  set  on  the  door  where  the  plague  is,  and  then  let  him 
who  will  enter  die."  Bacon  adorns  his  discussions  of  matters 
of  law  with  beautiful  and  chaste  figures.  Thus,  he  says:  '  'Judg- 
ments are  the  anchors  of  the  law,  as  the  laws  are  the  anchors 
of  States.  "2  At  another  place  he  says,  "For  the  rule,  like  the 
magnetic  needle,  does  not  make,  but  indicates,  the  law."'^  In 
a  somewhat  bolder  strain  he  says,  of  preferring  modern  decis- 
ions to  old  ones,  "For  examples,  like  waters,  are  wholesomest 
in  running  streams."'*  His  fierce  and  inveterate  enemy,  Sir 
Edward  Coke,  although  far  his  inferior  in  imagination  and 
learning,   often  employs  bold  and  striking  figures  of  speech. 

'Ibid,  439.     "The  soul  of  all  arejn-     Dupin's  Profession  D'Avocat,  Vol.  I, 
ment  is  olo(inonce,  but  above  all,  that     p.  509. 

eloquence  which  consists  more  in  the         "Advancement  of   Learning,   Book 
force  of  reasoning  than  in  the  flowers    VIII,  Chap,  iii,  §  73. 
of  elocution."      Letter  of  Camus  in        '  Ibid,  §  8o. 

« Ibid,  §  28. 
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One  of  Erskine's  most  admired  passages  is  the  highest  type  of 
rhetorical  illustration,  and  was  employed  in  the  discussion  of 
a  matter  of  law."  His  great  argument  before  the  Court  of 
King's  Bench,  on  the  rights  of  juries,  abounds  in  the  finest, 
and  yet  boldest,  figures  of  speech.  Blended  with  the  discus- 
sion of  dry  rules  and  precedents  in  the  speech  in  defense  of 
Stockdale  were  the  richest  ornaments  of  rhetoric.  The  argu- 
ment of  Jeremiah  S.  Black  before  the  Supreme  Court  of  the 
United  States,  in  Milligan's  case,  abounds  in  tropes  and  fig- 
ures. William  Wirt  was  not  less  sparing  of  ornament  in  his 
argument  in  the  case  of  Gibbons  against  Saunders;  nor  was 
Judge  Stanley  Matthews  in  the  Cincinnati  Bible  case.  Nor 
have  the  courts  in  solemn  opinions  hesitated  to  employ  the 
graces  of  rhetoric.  Thoughts  expressed  in  language  both  strong 
and  beautiful  are  found  in  many  judicial  opinions,  and  it  is  the 
thoughts  that  are  thus  expressed  that  the  mind  most  strongly 
grasps,  and  that  linger  longest  in  the  memory.  If  proof  of 
this  be  needed,  let  the  lawyer  make  the  effort  to  recall  princi- 
ples stated  by  the  judges,  and  he  will  find  ample  proof,  for  first 
into  his  mind  will  come  those  which  the  judges  have  stated  in 
in  graceful  and  elegant  language. 

§  790.  Considering  the  nature  of  the  cause.— "We  ought  to 
consider,"  writes  Quintilian,  "before  everything  else,  of  what 
nature  the  cause  is,  what  is  the  question  in  it,  and  what  is  to 
be  maintained  or  refuted. ' '  Time  has  not  diminished  the  force 
of  these  words.  The  advice  they  convey  is,  in  truth,  more  im- 
portant to  the  advocates  of  our  time  than  it  was  to  those  of 
Rome.  Modern  advocates  are  confined  within  much  narrower 
limits  than  were  the  ancient  adv'ocates,  for  now  the  record  sets 
bounds  which  they  may  not  pass.  A  field  is  marked  out  and 
inclosed,  and  within  it  their  work  must  be  done.  Fields  into 
which  Cicero  and  other  advocates  of  his  time  entered  are  for- 
bidden grounds  to  the  advocates  of  our  age.  The  lamp-smoked 
orations  of  Cicero  would  sound  strange  to  the  ears  of  modern 
judges,  and  the  advocate  who  should  attempt  to  imitate  him  in 
his  wide  sweep  into  the  lives  and  conduct  of  men  would  find 
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himself  sternly  checked  and  admonished  to  keep  within  the 
record.  Our  practical  methods  may  have  curbed  the  flights  of 
eloquence,  l)ut  they  have  compensated  fur  it  in  full  measure 
by  holding  advocates  down  to  the  real  business  and  to  the  real 
controversy. 

§  791.  Record— Statement  of  facts.— As  the  record  sets 
bounds  to  the  argument  of  questions  of  law,  it  is  of  great  im- 
portance for  the  advocate  to  know,  before  everything  else,  the 
nature  of  his  case.  This  knowledge  he  must  get  from  the  rec- 
ord, and  by  the  record.  A  thorough  acquaintance  with  the 
record  is  essential  to  the  advocate,  but  it  is  not  always  neces- 
sary that  he  should  communicate  this  knowledge  to  the  court 
in  full.  He  must,  however,  clearly  and  distinctly  communi- 
cate so  much  of  the  record  to  the  court  as  will  enable  it  to  dis- 
tinctly apprehend  the  nature  of  the  case  and  the  questions  pre- 
sented. At  the  outset,  the  nature  of  the  case  must  be  made 
known  to  the  court  without  confusion,  and  the  questions  pre- 
sented without  obscurity.  This  can  not  be  done  by  one  who 
is  himself  compelled  to  read  from  the  record.  One  who  does 
not  know  the  nature  of  the  case  and  the  character  of  the  ques- 
tions well  enough  to  present  them  without  reading  has  slender 
claims  to  a  respectful  hearing.  This  is,  in  general,  true, 
though  there  are  cases,  as,  for  instance,  where  the  very  words 
of  a  pleading,  or  of  a  writing,  are  the  governing  factors  of  the 
controversy,  which  may  be  justly  deemed  exceptions  to  the 
general  rule.  So  much  of  the  record,  and  so  much  only,  as  is 
necessary  to  enable  the  court  to  fully  and  clearly  comprehend 
the  question,  should  be  stated,  for  irrelevant  and  unnecessary 
matter  clogs  the  statement  and  makes  it  obscure.  The  facts 
should  be  trimmed  down  so  that  no  immaterial  ones  will  ob- 
struct the  view  of  those  that  rule  the  controversy.  To  clearly 
and  adequately  present  the  questions,  it  is  necessary  to  state 
the  facts  out  of  which  they  emerge,  the  manner  in  which  they 
arise,  and  their  specific  character.  No  argument  of  a  question 
of  law  can  be  effectively  made  without  a  concise  statement  of 
the  facts,  for  without  the  facts  tlie  speaker  deals  with  mere  ab- 
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stractions,  and  abstractions  are  little  else  than  phantoms.  A 
statement  of  facts  well  made  is  the  best  of  all  foundations  for  a 
legal  argument.  Advocates  often  err  in  treating  this  part  of 
the  work  in  a  careless  and  dull  manner,  and  the  error  is  a 
grievous  one.  The  work  is  not  as  easy  as  many  suppose.  On 
the  contrary,  he  who  can  state  facts  and  avoid  superfluous  de- 
tails on  the  one  hand,  and  obscurity  from  undue  brevity  on 
the  other,  is  a  skillful  master  of  his  craft. 

§  792.  Statement  of  questions  involved. — The  foundation 
having  been  laid  by  a  statement  of  the  nature  of  the  case,  of 
the  facts,  and  the  manner  in  which  the  questions  arise,  then 
the  questions  should  be  specifically  stated.  The  statement  of 
the  questions  should  never  be  prolix,  but  yet  should  be  so  full 
-as  to  clearly  mark  and  bound  them,  "Distinctness,"  says 
Blair,  "is  a  capital  property  in  speaking  at  the  bar.  This 
should  be  shown  chiefly  in  two  things:  first,  in  stating  the 
question,  in  showing  clearly  what  is  the  point  in  debate; 
what  we  admit,  what  we  deny;  and  where  the  line  begins  be- 
tween us  and  the  adverse  party."  The  questions  as  they  arise 
should  be  fenced  off  by  clear,  strong  words,  so  that  each  ques- 
tion shall  come  clearly  and  distinctly  into  view.^  Obscurity 
in  stating  the  questions  will  cloud  the  whole  argument,  for,  as 
the  discussion  progresses  in  a  case  where  the  start  is  made 
from  an  obscurely  stated  question,  the  darkness  will  increase 
with  each  step  of  the  argument.  Care  bestowed  in  framing 
the  statement  of  questions  will  be  well  compensated  by  the  in- 
crease in  power  and  distinctness.  Not  an  unnecessary  word 
should  be  employed,  nor  a  needed  one  omitted.  The  statement 
should  be  crystallized  into  density  and  clearness.  Erskine's 
great  argument  on  the  rights  of  juries  is  a  model  in  this  re- 
spect, and  to  his  care  in  stating  the  questions  it  owes  much  of 
its  power. 

§793.    Method  —  Division   of  argument.  —  Each   question 
should  stand  out  as  a  prominent  point,  and  around  it  argu- 

'  "Hearers  are  never   so  much  fa-     speaker  who  gives  them  no  clew  to 
tigued,"    writes    Ruskin,    "as    by    n     bis  subject."     King's  Treasures. 
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meiits  and  illustrations  should  be  clustered.  The  questions 
should  determine  the  principle  of  division;  each  division 
should  be  complete  in  itself,  and  each  argument  assigned  to 
its  proper  place  in  its  appropriate  division.  A  well-designed 
plan  of  division  contributes  very  much  to  the  force  and  dis- 
tinctness of  a  legal  argument.  Some  principle  should  be  taken 
as  the  basis  of  every  question,  and  this  principle  should  rule 
the  division  with  despotic  power,  exacting  strict  obedience 
along  the  entire  line  of  the  argument.  Cross-divisions  break 
the  force  of  all  arguments,  especially  those  on  questions  of 
law.  Discussions  of  questions  arising  in  an  abstruse  science, 
such  as  the  law,  can  not  be  strong,  nor  can  they  be  clear,  if  a 
wrong  principle  of  division  is  adopted,  or  if  irrelevant  cross- 
divisions  are  permitted  to  creep  in  to  perplex  both  speaker  and 
listener.  The  subdivisions  must  be  subordinated  to  the  ruling 
principle,  and  must,  when  taken  together,  exhaust  the  subject, 
but  should  do  no  more.  No  crooked  paths  must  be  laid  out 
by  cross-divisions.  From  the  main  path  of  the  argument 
there  should  be  no  departure,  whatever  temptations  spring  up 
along  the  way.^  Brevity,  and  strength  and  clearness,  as  well, 
will  be  secured  by  tersely  stating  the  controlling  propositions, 
and  arguing  the  question  presented  by  each  proposition  as  if  it 
were  substantially  an  independent  one.  A  disregard  of  the 
principle  of  division  not  only  makes  a  discourse  vexatiously 
tedious,  but  it  also  weakens  it  by  smothering  arguments  that 
if  well  presented  would  be  strong.  It  is  always  well  to  write 
out,  and  with  scrupulous  care,  the  principal  propositions;  and 
it  is  often  expedient  to  do  as  Erskine  did  in  his  great  discus- 
sion of  the  rights  of  juries — place  the  propositions  in  the  hands 
of  the  judges  before  the  argument  opens.  Some  speakers  so 
multiply  the  subdivisions  of  a  discourse  as  to  lengthen  it  be- 
yond all  reason,  unmindful  of  the  fact  that  by  their  minute 
subdivisions  they  are  chopping  what  valid  arguments  they 
have  so  fine  that  they  can  not  be  seen.  The  mistake  such 
speakers  make  is  almost  as  great  as  that  of  those  who  give  no 
heed  at  all  to  the  j)rinciples  of  division.  They  are  led  into 
'  Sir  William  Ilaiuilton  well  discusses  this  subject.     Logic,  Lee.  25. 
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this  error  in  most  cases  by  a  failure  to  discriminate  between 
the  controlling  propositions  and  the  subsidiary  matters.  They 
overload  with  details,  and  give  to  minor  matters  positions  as 
conspicuous  as  those  assigned  to  important  ones.  They  forget, 
what  it  is  important  always  to  remember,  that  the  points  of 
the  case  are  seldom  many,  and  that  it  is  only  the  points  that 
require  discussion.  As  the  points  of  the  case  are  few  in  num- 
ber, and  as  they  control  the  frame  and  course  of  an  argument, 
it  is  evident  that  many  divisions  are  not  required.  By  secur- 
ing and  fixing  the  points  in  the  mind  forensic  discourses  are 
condensed  into  strength.  Pointless  speeches  are  sure  to  be 
long  and  tedious,  and  quite  as  sure  to  be  feeble  and  lifeless. 

§  794.  Referring  to  authorities. — It  is  an  indication  of  van- 
ity and  weakness,  not  of  sense  and  strength,  to  pretend  to 
know  the  law  without  going  to  the  books. ^  It  is  both  expedi- 
ent and  proper  to  refer  the  court  to  authorities,  unless,  indeed, 
the  question  is  a  familiar  elementary  one;  and  he  would  be  a 
shallow  judge  who  should  take  offense  at  counsel  for  citing 
authorities.  To  be  sure,  the  work  may  be  overdone,  and  au- 
thority piled  on  authority  without  reason  or  excuse.^  A  few 
well  selected  and  clearly  presented  authorities  are  better  than 
a  multitude  not  clearly  discussed  nor  methodically  arranged. 
The  law  of  a  case  is  presented  by  stating  and  enforcing  the 
ruling  points  of  the  case,  for  points  rule  cases.  The  points  of 
law  contained  in  the  books  are,  it  is  not  entirely  extravagant 
to  say,  almost  as  countless  as  the  stars.  "In  a  library  of  only 
500  volumes,  Mr.  Park  estimates  that  there  are  probably  not 
less  than  2,625,000  points;  and  Mr.  Preston,  in  his  recent 
learned  treatise  on  the  Law  of  Merger,  computes  that  his  vol- 
ume contains  at  least  3,000  propositions  on  subjects  of  daily 

'  George  the  Third  said  to  Mr.  Jus-  tion   of    common    law,    I   should    be 

ticePark:     "It  is  wonderful  to  think  ashamed  if  I  could  not  immediately 

that  this  little  head  contains  the  whole  answer  it ;  but  if  I  am  asked  a  ques- 

law  of  England."     "Not  so,  sire,"  re-  tionof  statute  law,  I  should  be  ashamed 

plied  the  judge,  "it  but  contains  the  to  answer  it  without  referring  to  the 

knowledge   where    the    law   may   be  statute  book." 

found."     Coke  was  more  pretentious,  '  An  overload  of  authorities  Milton 

for  he  said:     "If  I  am  asked  a  ques-  calls  a  "paroxysm  of  citations." 
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occurrence."'  These  points,  as  we  have  elsewhere  said,  arise 
in  an  immense  numher  of  complications  and  combinations, 
and  while  it  is  possible  to  know  the  fundamental  principles^ 
of  the  law  without  reference  to  the  books,  it  is  not  possible  to 
know  all  the  i)oints  in  the  vast  system  of  jurisprudence  with- 
out studying,  as  each  new  case  arises,  the  decisions,  "which 
are  not  the  sudden  fancies  or  raw  conceits  of  a  few  men,"  but 
are  "grounded  upon  the  clear  evidence  of  reason,  and  upon 
the  advisement  of  learned  men,  excelling  in  wisdom  and  fa- 
mous in  the  law."-^  It  is,  therefore,  no  reproach  to  any  law- 
yer, nor  to  any  judge,  that  he  can  not  always  discover  or  ap- 
ply the  points  of  law  to  the  new  case  without  consulting  the 
books.  It  is,  however,  a  stinging  reproach  to  one  who  assumes 
the  office  of  advocate  or  judge  not  to  know  where  to  look  for 
the  points  of  law,  or  not  to  recognize  them  when  discovered. 
A  man  who  knows  nothing  of  minerals  might  pick  up  a  piece 
of  quartz  laden  with  gold  and  cast  it  away  in  utter  ignorance 
of  its  value,  but  a  man  knowing  for  what  he  searched  would 
value  it  at  its  true  worth,  and,  it  may  be,  so  use  it  as  to  lead 
him  to  a  mine  of  gold.  So,  an  unlearned  lawyer  would  neither 
know  where  to  search  nor  what  he  found,  even  though  he 
should  really  pick  up  a  golden  point.  A  "working  lawyer"^ 
may  not  know  all  the  points,  but  he  will  know  where  to  look 
for  them,  and  what  they  are  when  he  sees  them. 

§  795.  Points  in  the  case. — Courts  are  not  influenced  by 
pointless  speeches.  A  speech  without  points,  however  elegant 
the  language  or  rich  the  ornamentation,  will  be  heard  with  in- 
difference and  passed  without  approval.  Courts  want,  we  ven- 
ture to  assume,  the  points  stated  and  argued.  Learning  is 
valued  if  it  lights  up  the  points  of  the  case;  but  if  it  is  paraded 

'  Hoffman's  Course  of  Legal  Study  *  "Your  great  working  lawyer  has 

(2d  ed.),  xiii.  two    spacious    stories:     his    mind   is 

'"But  I  could  never  see  in  any  au-  clear,  because   his  mental   floors  are 

thor  what  a  fundamental  law  signifi-  large,  and  he  has  room  to  arrange  his 

eth."    The  Leviathan,  Pt.  II,  Chap,  thoughts  so  he  can  get  at  them — facts 

xxvi.  below,   principles   above,    and   all   in 

*  Edward     Bulstrode.       Dedicatory  ordered    series."     The    Poet   at    the 

Epistle  to  Vol.  II  of  Reports.  Breakfast  Table,  50. 
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for  mere  show,  it  will  barely  get  credit  for  its  abstract  value, 
if,  indeed,  it  gets  any  credit  at  all.  Random  firing  will  not  be 
effective.  The  points  to  be  supported  and  the  points  to  be  as- 
sailed, clearly  perceived  and  conspicuously  set  up,  will  give 
direction  and  aim  to  the  shafts  of  the  disputants,  and,  wanting 
this,  they  will  fly  wild.  Perhaps  nothing  more  strongly  marks 
a  great  trial  lawyer  than  the  quickness  and  certainty  with 
which  he  sees  and  grasps  the  points  of  his  case.  The  indiffer- 
ent trial  lawyer  is  especially  weak  in  this  respect.  It  has 
been,  again  and  again,  said  of  such  a  lawyer,  that  "he  did  not 
see  the  point;  "  said  so  often,  indeed,  that  an  expressive  legal 
phrase  has  degenerated  into  a  low  colloquialism. 

§  796.  Discussion  of  |iidicial  decisions — Principle. — A  great 
part  of  almost  every  argument  addressed  to  a  court  upon  ques- 
tions of  law  consists  of  a  discussion  of  judicial  decisions.  We 
have  considered  the  method  of  investigating  questions  of  law, 
and  much  that  we  have  said  applies  to  the  work  of  investigat- 
ing cases  for  the  purpose  of  discussing  them  in  the  argument 
to  the  court. ^  In  the  investigation  of  the  adjudged  cases,  for 
the  purpose  of  ascertaining  the  law  of  the  case,  the  primary 
object  is  to  inform  and  convince  the  mind  of  the  investigator; 
but  in  investigating  the  cases  for  the  purpose  of  presenting 
them  in  argument  as  proofs  or  authority  there  is  an  additional 
purpose — that  of  so  presenting  them  that  they  will  produce 
conviction  in  the  mind  of  the  court.  Before  argument,  there 
should  be  a  thorough  study  of  the  decisions.  This  study  should 
be  prosecuted  with  a  determined  purpose  to  so  completely  en- 
graft the  principles  asserted  by  them  in  the  mind  that  they 
can  be  certainly  and  effectively  made  use  of  as  means  of  pro- 
ducing conviction.  It  is  manifest  that  to  attain  this  object  the 
advocate  must  know  whether  the  case  is  strong,  and,  if  strong, 
why  it  is  strong;  and  this  can  not  be  known  without  knowing 
what  it  decides,  why  it  so  decides,  what  facts  it  is  based  on, 
and  on  what  principles  it  rests. ^  A  judicial  decision  is  strong 
if  it  stands  on  principle.      Principle  gives  it  life  and  force.     It 

^Ante,  Vol.  I,  Chap.  ii.  '  See  1  Green  Bag,  549. 
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is  the  office  of  judicial  decisions  to  supply  evidences  of  the 
law,  but,  in  the  true  sense  of  the  term,  they  do  not  make  law. 
"Law,"  said  Demosthenes,  "is  definite,  and  the  same  to  all." 
No  one  can  adequately  understand  the  force  and  effect  of  a  ju- 
dicial decision  unless  he  obtains  a  knowledge  of  the  ruling 
principle;  but  when  he  does  obtain  this,  he  is  master  of  the 
decision,  -and  may  readily  apply  it,  for  the  principle  is  the 
law,  and  the  "law  is  definite,  and  the  same  to  all."  The  prin- 
ciple supplies  the  major  premise,  and  without  such  a  premise 
there  can  be  no  valid  deductive  reasoning,  although  it  is  sel- 
dom necessary  to  state  the  premise  in  full.  No  certain  or  in- 
telligible application  can  be  made  of  one  case  to  another  unless 
the  principle  is  clearly  apprehended,  or  both  cases  are  pre- 
cisely alike.  "And  the  only  way,"  says  Mr.  Bishop,  "in 
which  it  is  possible  for  one  decision  to  be  a  guide  to  another 
involving  facts  differing  is  to  trace  the  decision  to  its  principle, 
and  thence  to  pass  downward  to  the  new  facts  and  inquire 
whether  or  not  they  are  within  the  same  principle."^  To  dis- 
cover, and  so  fix  in  mind  that  it  can  be  clearly  presented  in 
argument,  the  principle  of  a  judicial  decision,  a  rigid  analysis 
must  be  made.  The  two  great  elements,  law  and  fact,  must  be 
separated.  The  facts  must  be  extracted  by  a  careful  analj'sis, 
and  by  a  correspondingly  careful  synthetical  process  bound 
together.  The  facts  limit  the  decision,  for  it  is  a  fundamental 
principle  that  all  judicial  decisions  are  limited  by  the  facts. 
The  weight  attached  to  each  fact  must  be  ascertained,  and 
the  influence  exerted  by  the  relations  between  the  facts 
must  be  discovered.  In  commenting  on  the  decision,  the 
material  facts  should  be  briefly  stated,  but  the  immaterial 
or  irrelevant  ones  carefully  eliminated.  Not  everything  said  by 
a  judge  in  an  opinion  or  decision  is  authority  in  the  true  sense. 
To  discover  what  is  purely  authority,  the  point,  or  points,  in 
judgment  must  be  ascertained,  and  only  what  is  decisively  said 
upon  such  a  point,  or  upon  such  points,  should  be  accepted  as 
authority.  Bacon's  suggestions  as  to  the  method  of  reporting 
judicial  decisions  are  so  applicable  to  the  subject  we  are  dis- 

60  '22  Am.  L.  Review,  5. 
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cussing  that  we  quote  them:  "1.  Write  the  case  precisely,  and 
the  judgments  exactly,  at  length.  2.  Add  the  reasons  alleged 
by  the  judges  for  their  judgment.  3.  Mix  not  the  authority  of 
cases  brought  by  way  of  example  with  the  principal  case.  4. 
And  for  the  pleadings,  unless  they  contain  anything  extraor- 
dinary, omit  them."^  No  man  can  string  together  a  number 
of  particular  instances  and,  by  that  process  alone,  construct  a 
really  strong  argument.  Instances  may  illustrate  an  argu- 
ment, and  they  may,  indeed,  supply  means  of  proof,  but  the 
intrinsically  strong  argument  is  that  which  proceeds  from  the 
principle  to  the  particular  instance.  Even  in  inductive  rea- 
soning there  is  always  an  implied  general  rule  or  principle  to 
which  reference  is  either  expressly  or  tacitly  made.  But  in 
deductive  reasoning  the  conclusiveness  of  the  argument  de- 
pends almost  entirely  upon  the  existence  and  statement  of  the 
general  rule  or  principle.  Sir  George  C.  Lewis  says:  "The 
reasoning  is  much  more  perspicuous  when  the  general  princi- 
ple is  stated  first,  the  particular  case  is  placed  under  it,  and 
ithe  conclusion  is  then  drawn.  In  order  to  argue  from  one 
case  to  another,  it  is  necessary  to  reject  from  each  the  circum- 
stances immaterial  to  the  matter  in  hand,  and  to  compare  those 
in  which  they  agree.  In  complex  cases  this  process  is  often 
extremely  difficult.  Much  sagacity  and  knowledge  of  the  sub- 
ject are  required  in  order  to  discriminate  between  material  and 
immaterial  facts;  to  reject  enough,  but  not  more  than  enough. 
For  if  immaterial  facts  are  retained  the  comparison  becomes 
obscure  and  uncertain;  if  material  facts  are  rejected  it  becomes 
fallacious.  This  process,  which,  in  the  argument  from  the 
precedent,  must  often  be  performed  mentally,  though  it  may 
be  easy  and  sure  to  the  experienced  practician,  perplexes  the 
tyro.  Hence,  students  of  the  law  have  great  difficulty  in  col- 
lecting legal  rules  from  cases,  though  they  are  soon  able  to 
apply  a  rule  of  law,  laid  down  in  general  terms,  to  a  particular 
case  of  practice."  It  is  a  much  stronger  form  of  argument  to 
state  as  the  major  premise  the  general  principle,  and  place  the 
particular  case  under  that  principle,  than  to  gather  together  a 
'  Advancement  of  Learning,  Book  VIII,  Chap,  iii,  §  74. 
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line  of  particular  cases.  It  is,  of  course,  essential  to  bring  the 
cases  together  and  to  extract  the  principle  from  them;  but  the- 
explorer  of  the  cases  must  keep  constantly  in  mind  the  purpose 
of  his  exploration.  In  gathering  the  cases  together  the  advo- 
cate pursues  the  inductive  process.  But,  as  in  all  inductive 
reasoning,  the  process  can  be  valid  only  where  a  general  rule 
is  the  foundation  of  the  reasoning.  "In  natural  science,"  says 
an  able  writer,  "we  need  an  all-embracing,  fundamental  as-^ 
sumption  before  we  can  take  any  steps  toward  prediction;  in 
other  words,  before  we  can  have  any  science  at  all."^  It  is 
true  in  jurisprudence  as  in  natural  science  that  we  need  "an 
all-embracing,  fundamental  assumption,"  and  we  have  that  as- 
sumption in  the  phase  of  the  subject  we  are  now  discussing. 
The  assumption,  roughly  stated,  is  this:  The  decisions  of  the 
courts  prove  the  law.  As  well  leap  from  particulars  to  partic- 
ulars in  natural  science  without  the  assumption  that  there  is  a 
uniform  law  of  nature  as  to  move  from  case  to  case  without 
some  fundamental  principle  assumed  to  be  uniform  and  effect- 
ive in  its  operation.  Cases  are  gathered,  not  for  the  purpose 
of  simply  showing  what  has  been  decided,  but  for  the  purpose 
of  establishing  a  principle;  and  this  result  can  not  be  reached 
unless  it  is  assumed  that  the  decisions  prove  the  law.  In  the 
investigation  the  inductive  process  is  the  principal  one,  but  in 
the  argument  to  the  court  the  deductive  process  is  the  natural 
and  effective  one.  The  object  of  the  inductive  process,  usually, 
is  to  obtain  the  major  premise,  and  when  this  is  so,  then,  if  a 
strict  logical  method  is  pursued,  the  advocate,  by  the  deductive 
method,  brings  his  case  under  the  general  principle  asserted 
by  the  major  premise.  Thus,  for  example,  suppose  the  case  is 
that  of  a  plaintiff  endeavoring  to  enforce  a  contract  for  the  sup- 
pression of  a  criminal  prosecution,  and  that  it  is  conceded  that 
such  a  contract  is  against  public  policy.  In  such  a  case  the 
defendant's  counsel  will  naturally  endeavor  to  prove  the  in- 
validity of  such  contracts,  and  for  that  purpose  will  prosecute 
his  investigation.  Suppose  that  he  ascertains  that  certain  de- 
cisions adjudge  that  all  contracts  against  public  policy  are  void, 
'Case  Law  and  Tnductive  Science,  10  Albany  L.  Jour.  30. 
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then,  if  he  proceeds  logically,  that  proposition  will  constitute 
his  major  premise,  and  his  argument,  exhibited  in  full  form, 
will  be:  All  contracts  against  public  policy  are  void.  All  con- 
tracts for  the  suppression  of  prosecutions  for  crime  are  against 
public  policy;  therefore,  all  contracts  for  the  suppression  of 
prosecutions  for  crime  are  void.  The  dispute  may  fall  on  the 
minor  premise,  and  when  this  occurs  it  is,  of  course,  necessary 
to  conduct  the  induction  for  the  purpose  of  establishing  that 
premise. 

§  797.  Precedent — Stare  decisis. — It  is  important,  both  for 
him  who  defends  a  decision  and  for  him  who  attacks  it,  to 
know  from  what  sources  the  means  of  defense  or  the  weapons 
of  attack  may  be  obtained.  He  who  defends  will  find  near  at 
hand  a  well-filled  magazine.  One  of  the  sure  methods  of  re- 
pelling an  attack  is  supplied  by  the  principle  of  stare  decisis.^ 
By  invoking  the  aid  of  this  great  principle  the  advocate  does 
not  necessarily  concede  that  the  decision  is  unsound,  for,  in 
most  instances,  a  decision  may  be  defended  upon  its  own  mer- 
its as  well  as  upon  the  principle  of  adherence  to  precedent. 
Indeed,  the  more  merit  a  decision  has,  the  stronger  the  reason 
for  adhering  to  it.  There  may,  however,  be  instances  where 
the  only  defense  possible  is  one  supplied  by  that  principle. 
When  this  happens,  then  the  advocate  will  dilate  upon  the 
great  good  resulting  from  the  rule  of  stare  decisis,  and  depict 
and  amplify  the  evils  that  will  flow  from  a  departure  from  it. 
One  who  makes  his  stand  upon  this  principle  occupies  the 
"vantage  ground,"  for  he  need  be  at  no  loss  for  reasons  or 
authority.  The  principle  of  the  precedent  is  a  salutary  one. 
The  advocate  who  takes  position  upon  it  may  defend  it  by 
strong  arguments.  It  has  intrinsic  merit,  and  is  productive 
of  good  results.  "It  is,"  says  Dr.  Lieber,  "one  of  the  roots 
with  which  the  tree  of  liberty  fastens  in  the  soil  of  life,  and 
through  which  it  receives  the  sap  of  fresh  existence.  It  is  the 
weapon  by  which  interference  is  warded  off.  The  principle  of 
the  precedent  is  eminently  philosophical."^     The  great  system 

'  See  23  Am.  &  Eng.  Encyc.  of  Law,        'Civil    Liberty    and    Self-Govem- 
19,  et  seq.  ment,  208. 
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which  we  call  the  common  law  is  built  on  precedents.     That 
system    has   received  the  praise  of  the  great  thinkers  of  the 
world.     Sturdy  John  Adams  so  greatly  valued  it  that  he  de- 
clared "that  if  he  had  ever  imagined  that  the  common  law  had 
not,  by  the  Revolution,  become  the  law  of  the  States  under  the 
new  government,  he  would  never  have  drawn  his  sword  in  the 
contest. ' '  ^     Without  the  conservative  influence  of  the  principle 
of  the  precedent  the  law  would  be  a  vast  collection  of  particu- 
lar instances,  almost  as  diverse  as  the  habits  of  thought  of  the 
various  judges  who  have  occupied  the  benches  of  England  and 
America.     This  principle  binds  the  cases  together  and .  holds 
them  in  line,  compelling  judges  of  the  present  to  consult  those 
of  the  past.     It  gives  coherence  and  strength  to  the  system. 
It  is  the  cement  which  holds   together   the   materials  out  of 
which  the  great  structure  has  been  reared.     Without  it  there 
would  be  neither  a  permanent  standard  of  right  nor  a  uniform 
rule  of  decision.     The  rights  of  person  and  of  property  would 
be  uncertain  and  insecure.     The  wisdom  treasured  up  through 
the  ages  in  the  opinions  of  the  great  judges  would  be  practi- 
cally lost,  and  no  man  would  have   a  guide  through   the  vast 
system  of  law  and  its  intricate  labyrinths.     It  is  the  part  of 
wisdom  "that  we  make  a  stand   upon  the  ancient  way,  and 
then  look  about  us  and  discover  what  is  the  straight  and  right 
way,  and  so  to  walk  in  it."     If  the  precedents  were  put  aside, 
we  should  lose  the  light  that  for  ages  has  shone  through  the 
opinions  of  the  great  judges.     The  power  of  the  accumulated 
thought  and  experience  of  men  learned  in  the  law  is  very  great. 
Austin  justly  says:     "The  powers  of  a  single  individual  are 
poor  and  feeble,  though  the  powers  of  conspiring  numbers  are 
gigantic  and  admirable."     Bacon  was  not  far  wrong  when  he 

1  Life  and  Letters  of  Joseph  Story,  fundamental     principles.       Short    v. 

Vol.  I,  p.  299.     It  was  not  the  decis-  Stotts,  17  Am.    L.    Reg.   (N.  S.)  587. 

ions  of  the  courts  that  the  colonies  in-  Bad    judges  have    little    respect    for 

herited,  but  the  principles.     The  de-  precedents.     Jeffreys    declared    that 

cisions  are  evidences  of  those  princi-  "he  had  as  good  right  to  make  prece- 

ples,  but  they  are  not  the  principles  dents  as  those  who  had  gone  before 

themselves;  and  the  American  courts  him." 
yield   to   no    decisions   at    war  with 
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gave  to  Justice  Hutton   this   advice:      "The  first   is  that  you 
draw  your  learning  out  cf  your  books,  not  out  of  your  brain; 
that  you  should  mix  well  the  freedom  of  your  own   opinion 
with  the  reverence  of  the  opinion   of  your  fellows."     Prece- 
dents are  the  torches  which   light  the  way  through  the  dark- 
ness and  difficulties  which  are,  and  ever  must  be,  found  in  "the 
laws  which  man  hath  made."     In  defense  of  the  principle  of 
stare  decisis  the  advocate  who  invokes  its  aid  will  naturally 
argue  that  it  secures  certainty.     Certainty,  he  may,  with  fair 
show   of   reason,  affirm,  is   as    important  as    principle  itself. 
"Certainty,"  says  Lord  Hardwicke,  "is  the  mother  of  repose, 
therefore  the  law  aims  at  certainty."     Repose  is  essential  to 
the  well-being  of  society,  and  the  well-being  of  society  is  the 
highest  good  that  human  laws  can  attain.      "What,"  demands 
the  great  French  essayist,  "have  our  legislators  got  by  culling 
out  a  hundred  thousand    particular   cases,    and    annexing  to 
these  a  hundred  thousand  laws?"     If  his  question  can  be  an- 
swered by  truly  affirming  that  they  got  certainty,  the  mother 
of  repose,  the  objection  suggested  by  it  is  completely  refuted. 
"Discretion,"  said  Sir  Edward  Coke,  "is  a  crooked  cord."     A 
profounder  thinker,  if  not  so  great  a  lawyer,  said:      "Certainty 
is  so  essential  to  a  law  that  a  law  without  it  can  not  be  just; 
for  if  the  trumpet  gives  an  uncertain  sound  who  shall  prepare 
himself  to  the  battle?"  ^     Again,  he  says:      "For  as  that  law  is 
ever  the  best  which  leaves  least  to  the  breast  of  the  judge,  so 
is  that  judge  the  best  who  leaves   least  to   himself."^     Other 
lawyers  have  pushed  the  principle  much  further.     One  says: 
"Where  things  are  settled  and  rendered  certain,  it  will  not  be 
so  material  how,  so  long  as  they  are  so,  and  that  all  people  know 
how  to  act."  -^     Another  says:      "No  matter  what  the  law  is  so 
it  be  certain."*     The  verge  is  reached,  if  not  passed,  in  this 
last  expression.     Where  a  decision  establishes  a  rule  of  prop- 
erty, the  courts  will  depart  from  it  with  extreme   reluctance; 
they  will,  indeed,  tenaciously  adhere  to  it,  unless  driven  from 

'  Advancement  of  Learning,  Book        ^  Ashhurst,  J.,  in  Goodtitle  v.  Ot- 
VII,  Chap,  iii,  §  8.  way,  7  Durn.  &  E.  419. 

» Ibid.  §  46.  *  Chancellor    Parker,   in   Butler    «. 

Diincomb,  1  P.  W.  452. 


§  798  AK(iUMKNT    OK    qUKSTIONS    OV    LAW.  951 

it  by  the  highest  and  strongest  considerations  of  justice.  De- 
cisions upon  questions  that  do  not  affect  property  rights  are 
much  less  rigidly  adhered  to  than  those  upon  questions  that 
do,  and  it  is  for  this  reason  often  quite  important  for  the  advo- 
cate who  relies  upon  a  decision  to  i)rove  that  it  establislies  a 
rule  of  property,  while,  on  the  other  hand,  it  is  quite  as  im- 
portant for  the  opposing  counsel  to  prove,  if  he  can,  that  the 
decision  does  not  establish  such  a  rule. 

§  798.  Attacking  Judicial  decisions. — The  advocate  who  at- 
tacks a  decision  has  a  much  more  difficult  task  tlian  he  who 
defends  it.  But  the  task  is  not  always  hopeless.  Judicial  de- 
cisions are  not  so  sacred  that  they  may  not  be  assailed.'  Prec- 
edents are  the  means  of  development,  not  obstacles  to  progress. 
They  exercise  a  conservative  influence  in  the  expansion  and 
development  of  jurisprudence,  but  they  do  not  stay  the  process 
of  development.  If  they  were  deemed  beyond  assault,  then  the 
present  would  be  chained  to  the  past,  and  we  should  forever 
walk  in  the  "dim  footsteps  of  antiquity."  Precedents  are  not 
fetters  binding  the  present  to  the  past  in  links  of  steel;  they 
are,  at  most,  but  cords  connecting  and  marking  the  line  of 
judicial  thought.  The  great  principles  of  right  and  justice  are 
unchangeable,  but  precedents  do  not  always  express  those  prin- 
ciples. Precedents  are  not  the  principles  themselves;  at  the 
most,  they  are  only  the  images  of  those  principles.  They  are 
not  the  principles  of  right;  they  are  men's  conceptions  of  the 
principles  of  right.  If  the  power  of  reason  demonstrates 
the  inaccuracy  of  the  conception,  it  may  be  put  aside  and  its 
place  be  given  to  a  true  one.^  The  great  number  of  overruled 
cases  found  in  the  reports  of  all  the  courts  proves  that  prece- 
dents may  be  successfully  attacked  and  overthrown.  He  who 
attacks  is,  however,  at  great  disadvantage,  for  the  precedent  is 
entrenched  by  presumptions  of  many  kinds,  and  fortified  by 

'  "The  judges  of  our  appellate  courts  they  may  find  that  a  long:  course  of 

must   get   legal   knowledge  from   the  jirecedents  has  originated  in  mistake." 

same  sources  as  inferior  judges;  but  Broom's  Philosophy  of  Law,  6. 

their  duty  sometimes  is  to  examine  '  See  "Precedent  versus  Justice,"  27 

precedents  de  novo,  and  in  doing  so  Am.  L.  Kev.  321. 
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the  rule  that  what  has  been  decided  must  stand,  unless  its 
errors  and  infirmities  so  plainly  appear  that  it  can  be  adjudged, 
without  doubt  or  hesitation,  to  be  radically  wrong.  Even  then 
it  will  not  always  be  overthrown.  It  is  not  every  judicial  de- 
cision, however,  that  can  justly  be  regarded  as  a  precedent.  It 
is,  therefore,  the  part  of  wisdom  for  one  against  whom  it  is  ad- 
duced, first  of  all,  to  determine  w^hether  it  is,  in  any  just  sense, 
entitled  to  be  considered  as  authority.  It  may  be  that  the  par- 
ticular decision  is  so  clearly  opposed  to  contemporaneous  decis- 
ions in  the  same  court  as  never  to  have  acquired  the  dignity  of 
authority.  It  may  be  that  elsewhere  it  is  so  opposed  that  it  can 
not  be  justly  assigned  that  rank.  So,  too,  a  decision  may  not 
be  entitled  to  rank  as  a  precedent  because  some  provision  of  the 
statute  or  the  constitution  has  been  overlooked.  Decisions  are 
authoritative  only  upon  the  points  actually  before  the  court  for 
judgment,  and  actually  decided;  so  that  it  sometimes  happens 
that  a  point  that  might  have  been  made,  but  was  not  made,  is  not 
determined.  It  has  happened  that  statutory  provisions  have 
been  overlooked  by  court  and  counsel  that,  if  they  had  been  con- 
sidered, would  have  changed  the  result.  The  force  of  a  judi- 
cial decision  may  also  be  weakened  by  showing  that  it  was  in- 
fluenced by  the  exigencies  and  demands  of  the  time.  Courts 
have  wrongfully  yielded  to  the  pressure  about  them  in  times 
of  war  and  great  public  commotion.  This  is  true  of  some  of 
the  courts  of  England  during  the  civil  wars  of  that  kingdom, 
and  is  true  of  the  courts  of  some  of  the  States  during  the  War 
of  the  Rebellion.  Time  often  works  such  changes  as  to  com- 
pletely overthrow  judicial  decisions.  The  law  is  a  practical 
science,  as  he  who  attacks  a  decision  may  justly  affirm,  and  its 
principal  object  is  to  promote  the  well-being  of  society.  De- 
cisions which  impair  its  efficiency  as  an  instrument  for  pro- 
moting the  public  welfare  defeat  its  great  purpose,  and  what 
does  this  should  not  stand;  therefore,  decisions  which  do  this 
should  not  stand.  This  principle  has  overturned  many  decis- 
ions, and  will  overturn  many  more.  Experience  is  the  great 
teacher  in  jurisprudence  as  well  as  elsewhere,  and  where  expe- 
rience teaches  that  more  harm  than  good  will  result  from  ad- 
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hereiico  to  a  wrong  decision,  the  duty  of  the  court  is  to  over- 
rule it.  Puhlic  })olicy  is  a  more  potent  factor  than  courts  avow 
or  men  perceive.  In  theory,  expediency  has  no  effect  on  judi- 
cial decisions,  but  in  fact,  it  has.  Judge  Holmes  says,  with  much 
truth,  though  the  expression  is,  perhaps,  rather  stronger  than 
the  facts  justify,  that,  "The  very  considerations  which  judges 
most  rarely  mention,  and  always  with  apology,  are  the  secret  root 
from  which  the  law  draws  all  the  juices  of  life.  I  mean,  of 
course,  considerations  of  what  is  expedient  for  the  community 
concerned."'  The  expediency  which  courts  regard  is  not,  how- 
ever, that  which  a  particular  instance  seems  to  call  forth,  but 
that  which  affects  the  great  body  of  the  people.  Governmental 
policy  may,  upon  the  soundest  and  highest  principle  of  juris- 
prudence, influence  judicial  decisions.  At  the  foundation  lies 
the  maxim:  "That  regard  be  had  to  the  public  welfare  is  the 
highest  law."  A  decision  which  is  hurtful  to  the  public  in- 
terests may  be  attacked  upon  the  ground  that  it  violates  this 
maxim,  and  in  doing  so  turns  from  tlie  straight  road  into  a 
crooked  one.  Public  welfare  demands  that  justice  be  awarded 
to  every  one  whose  rights  have  been  invaded,  and  a  decision 
which  stands  in  the  way  of  awarding  justice  must  fall  before 
the  higher  and  stronger  rule  that  the  welfare  of  the  public  be 
preserved  and  promoted.  High  authority  is  at  hand  in  sup- 
port not  only  of  the  wisdom,  but  the  expediency,  of  refusing  to 
follow  wrongly  decided  cases.  Chancellor  Kent  says:  "Even 
a  series  of  decisions  are  not  always  conclusive  evidence  of  what 
is  law,  and  the  revision  of  a  decision  very  often  resolves  itself 
into  a  mere  question  of  expediency,  depending  upon  the  con- 
sideration of  the  importance  of  certainty  in  the  rule,  and  the 
extent  of  property  to  be  affected  by  a  change  of  it."  He  also 
says:  "It  is  probable  that  the  records  of  many  of  the  courts  in 
this  country  are  replete  with  hasty  and  crude  decisions,  and 
such  cases  ought  to  be  examined  without  fear,  and  reversed 
without  reluctance,  rather  than  to  have  the  character  of  our 
law  impaired,  and  the  beauty  and  harmony  of  the  system  de- 
stroyed, by  the  perpetuity  of  error."-     This   is  the   doctrine 

'  Common  Law,  3-).  '  Kent's  Com.,  477. 
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generally  followed  by  the  English  and  American  courts.^     The 
counsel  who  attacks  a  judicial  decision  will  find  in  the  long 
line  of  overruled  cases  many  decisions  that  border  on  the  ab- 
surd so  nearly  that  no  one  can  certainly  affirm  that  there  is 
an  inch  of  borderland.     He  will,   indeed,   find  some  that  are 
not  yet  overruled  amenable  to  similar  criticism.     But  for  the 
higher  principle,  the  rule  of  stare  deems  would  have  compelled 
an  adherence  to  the  absurd  decisions  that  have  been  overruled. 
The  quaint  conceits  which  influenced  many  of  the  earlier  judges, 
and  the  influence  of  the  wild  and   unreal  speculations  of  the 
schoolmen,  led  to  many  decisions  as  destitute  of  reason  as  they 
were  hurtful  to  the  public  welfare.     A  case  made  famous  by 
its  supposed  connection  with  the  grave-digger's  scene  in  Ham- 
let supplies  many  examples  of  quaint  conceits.'^     One  of  the 
reasons  given   for   the  decision  by  Lord   Dyer,  by  whom  the 
opinion  of  the  court  was  delivered,   was  that  the  offense  was 
against  the  king.     "Against  the  king,"  said  his  lordship,  "in 
that  thereby  he  has  lost  a  subject,  and   (as  Brown  termed  it) 
he  being  the  head  has  lost  one  of  his  mystical   members."^ 
Fewer  absurd  theories  will  be  found  in  the  records  of  English 
jurisprudence  than  in  those  of  any  other  science.     But  there 
are,  nevertheless,  so  many  decisions  in  the  long  line  of  over- 
thrown cases  so  clearly  wrong,  that  an  attack  upon  an  existing 
decision  is  not,  at  least,  open  to  the  reproach  of  foolhardiness, 
though  most  often  the  attacking  counsel  leads  a  forlorn  hope 
to  an  unsuccessful  attack. 

'  Bright  V.  Hutton,  12  Law  and  Eq.  as  forcible,  for  it  required  four  learned 

Rep.  1,  15;  Hart  v.  Burnett,  15  Cal.  sergeants  to  answer  it,  and  required, 

530,  G07  ;  Paul  v.  Davis,  100  Ind.  422,  also,  quite  a  discussion  from  the  court. 

427;  Ram's  Legal  Judgments,  201.  As  Dr.  Johnson  truthfully  says,  "No 

'  Hales  V.  Petit,  1  Plowden,  253.  If  precedents  can  justify  absurdity." 
Shakespeare  ever  borrowed  of  any  one,  ^  The  modern  rule  on  the  subject  of 
which  may,  as  Gibbon  says,  be  doubt-  contributory  negligence  rests,  in  some 
ed,  we  may  well  believe  he  borrowed  measure,  upon  a  similar  reason,  and 
from  the  argument  of  the  learned  Ser-  that  reason  is,  the  community  has  an 
geants  Southcote  and  Puttrel,  for  the  interest  in  the  life  of  each  of  its  mem- 
grave-digger's  legal  argument  is,  in  hers,  which  no  one  of  them  has  a  right 
substance,  the  same  as  theirs.  Their  to  negligently  put  in  peril, 
argument  seems  to  have  been  regarded 
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§  799.    Applyiiit?  lej^al  principle  to  i)articular  case. — The 

argument  will  tall  far  short  of  its  purpose  unless  it  applies  the 
principle  ascertained  and  stated  to  the  particular  case  at  the 
bar  of  the  court.     The  discovery  and  statement  of  a  legal  prin- 
ciple is  not  enough;   the  application  must  be  made.     The  rul- 
ing premise  must  not  only  be   perspicuously  stated,   but  the 
logical  connection  between  it  and  the  particular  case  must  be 
brought  fully  into  view  by  marking  out  the  line  which  leads 
from   the  general  to  the  special.     General  principles,  as  we 
have  seen,  do  not  always  govern  special  cases;   for  cases  may 
possess  inherent  points  of  difference  mingled  with  points  of 
resemblance,  but  the  former  so  strongly  predominating  in  the 
particular  case  as  to  carry  it  out  of  the  general  principle  and 
place  it  within  some  special  rule  built  up  as  an  exception  to 
the  general  principle.     Many  illustrations  of  errors  in  the  ap- 
plication of  principles  to  cases  are  found   in  the  reports,  and 
prove  that  men  starting  from  a  right  premise  have  reached  a 
wrong  conclusion  because  of  a  failure  to  clearly  discriminate 
and  mark  the  difference  between  the   special  case  and  those 
governed  by  the  general  rule.'     A  just  application  of  a  general 
principle  can  not  be  made  unless  the  entire  case  is  known  in 
all  its  parts.     The  marks  of  a  thing  must  be  discovered  before 
it  can  be  known  what  it  is  and  where  it  belongs.'-     A  man  can 
not  identify  the  case  as  of  the  class  governed  by  the  general 
principle  by  a  mere  acquaintance  with  its  outlines;   he  must 
know  its  peculiar  features,  as  one  man  must  know  the  peculiar 
features  of  another  in  order  to  identify  him  among  his  fellows. 
Fallacies  often  creep  into  arguments  because  of  a  failure  to 
discriminate  essential  points.     Thus,  the  general  rule  is  that 
one  crime  may  not  be  established  by  evidence  of  another.^    But 
one  who  should  invariably  apply  this  general  rule  to  resem- 
bling cases  would  go  astray,  for  there  are  many  cases,  having 
many  elements  in  common,  to  which  the  general  rule  does  not 

'  Moss'  Appeal,  83  Pa.  St.  264,  S.  C.  *Port    Royal    Logic,  44;    Bowen's 

24  Am.  R.  164;    Waugh  v.  Waugh,  84  Logic,  175;  McCosh's  Logic.  22. 

Pa.  St.  350,  S.  C.  24  Am.  Rep.  191;  » State  w.  La  Page,  57  N.  H.  245,  S. 

Walsh  V.  Chicago,  etc.,  Co.,  42  Wis.  23.  C.  24  Am.  R.  69. 
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apply,  as,  for  instance,  where  the  offense  is  continuous  in  its 
nature,  or  where  one  crime  is  connected  with  another,  or  where 
knowledge  and  intent  form  essential  ingredients  of  the  contro- 
versy.^ In  some  instances  the  mistake  is  a  broad  one,  for  it 
consists  in  a  failure  to  discriminate  between  essentially  differ- 
ent classes  of  cases.  Thus,  in  one  case,  the  court  said:  "The 
fallacy  of  this  argument,  when  applied  to  common  carriers, 
consists  in  not  discriminating  between  the  obligation  which 
he  is  under  to  his  passengers  and  the  duty  which  he  owes  to  a 
stranger."  '^ 

§  800.  Use  and  abuse  of  maxims. — Maxims  are  legal  prov- 
erbs.^ But  maxims,  like  proverbs,  will  not  fit  all  cases.*  It  is, 
in  truth,  not  easy  to  condense  a  practical  rule  into  a  maxim. 
A  lawyer  who  relies  too  much  on  maxims,  while  a  great  deal 
better  off  than  one  who  knows  nothing  of  them,  is  not,  as  a 
general  rule,  a  very  successful  trial  lawyer.  This  is  so  be- 
cause he  loses  sight  of  the  essential  elements  of  the  partic- 
ular case  in  trying  to  make  every  case  fit  a  maxim.  His  error 
is  A'ery  much  the  same  as  that  of  the  schoolmen  who  labored, 
with  more  success  than  was  good  for  the  world,  to  make  all 
things,  abstract  and  concrete,  material  and  immaterial,  con- 
form to  the  abstract  rules  of  Aristotle.  Valuable  as  are  our 
maxims,  one  needs  to  be  cautious  in  giving  them  too  wide  a 
sweep.  The  man  who  is  full  of  proverbs  and  old  sayings  is 
seldom  the  practical  man  of  business.^     Not  every  maxim  can 

•  Eastman  v.  Premo,  49  Vt.  355,  S.  pass  muster  that  leads  to  the  use  so 
C.  24  Am.  R.  142.  freely  made  of  proverbs."     8idgwick 

'  Goddard  v.  Grand  Trunk  R.  R.,  57  on  Fallacies,  266.     It  is  not  every  ad- 

Me.  202,  S.  C.  2  Am,  R.  39,  40.  vocate  that  employs  maxims  even  as 

^  "Maxims,"  says  Sir  James  Macin-  wisely  as  Sancho  Panza  did  proverbs, 

tosh,  "are  the  condensed  good  sense  ^  "Polonius   is  a    man  of    maxims, 

of  nations."  According  to  Sir  Edward  While  he  is  descanting  on  matters  of 

Coke,  "A  maxim  is  a  proposition  to  past   experience,  as  in  that  excellent 

be  of  all  men  confessed  and  granted,  speech  to  Laertes  before  he  sets  out 

without  proof,  argument  or  discourse."  on  his  travels,  he  is  admirable,  but 

*  "Proverbs  again  are  frequently  em-  when  he  comes  to  advise  a  project,  he 
ployed  in  arguing  by  indistinct  resem-  is  a  mere  dotard.  You  see,  Hamlet, 
blances.  Itis  the  slackness  with  which  as  the  man  of  ideas,  despises  him.  A 
any  striking  analogy  will  commonly  man  of  maxims  only  is  like  a  cyclops 
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be  applied  in  its  wide  sweep.  One  wlio  assumes  that  maxims 
can  be  so  applied  will  find  himself  checked  and  halted  at  many 
points.'  The  principle  embodied  in  a  maxim  is  generally 
sound,  but  the  fallacy  in  employing  it  arises  out  of  the  attempt 
to  make  universal  a  rule  that  is  only  general.  The  underlying 
fallacy  of  the  process  by  which  a  disputant  endeavors  to  apply 
a  maxim  to  every  resembling  case  is  that  of  undue  assumption, 
for  in  every  such  process  it  is  tacitly  assumed  that  the  maxim 
is  universal,  when,  in  fact,  it  is  no  more  than  the  embodiment 
of  a  general  rule,  subject,  for  the  most  part,  to  many  excep- 
tions. But  one  who  should  reject  maxims  would  be  a  worse 
reasoner  than  he  who  attributes  universality  to  them,  for  max- 
ims, as  expressions  of  general  rules,  do  apply  to  the  greater 
number  of  cases.  More  than  this,  they  are  the  condensed  ex- 
pressions of  learned  and  experienced  men,  and  mark  the  gen- 
eral current  of  opinion  of  those  whose  utterances  are  entitled 
to  rank  as  authority.  Important  as  maxims  are — and  their 
importance  as  a  means  of  acquiring  and  retaining  legal  knowl- 
edge can  scarcely  be  overestimated — they  do  not  furnish  an 
unyielding  rule  for  every  case.''  It  is  not  possible  to  give  rules 
which  will  enable  one  to  determine  when  a  maxim  shall  or 
shall  not  be  assigned  the  ruling  place.  Rules  can  not  supply 
the  place  of  thought  and  study;  nor  can  they  so  well  equip  a 
man  that  he  can  do  the  right  thing  at  the  right  time.  There 
is  no  touch-stone  by  which  the  applicability  of  maxims  to  a 
particular  case  may  be  tried.     The  surest  means  that  a  man 

with  one  eye  only,  and  that  in  the'  out  which  is  not  obnoxious  to  objec- 
back  of  liis  head."  Coleridge's  Table  tion."  Ram  on  Legal  Judgments,  45. 
Talk.  ^Warren's  Law  Studies  (3d  ed.), 
'Louisville,  N.  A.  &  C.  Ry.  Co.  v.  265;  Broom's  Legal  Maxims,  Preface. 
Nitsche,  126  Ind.  229,  237;  Black  v.  "Your  rules  of  law  are  grand  things- 
Ward,  27  Mich.  191,  S.  C.  15  Am.  R.  the  proverbs  of  justice— yet  has  not 
162,  n.  171 ;  Doctor  and  Student,  Dial,  each  case  its  specialties,  requiring  it 
I,  Chap,  viii,  ix  ;  15  Irish  L.  T.  181,  4  to  be  argued  with  much  circumstance 
Am.  L.  Rev.  201 ;  Thurston  t>.  City,  51  and  capable  of  different  interpreta- 
Mo.510,  S.  C.ll  Am.  R.  463;  Bonomi  tions?  Words  can  not  be  made  into 
J'.  Backhouse,  27  L.  J.  N.  S.  378.  "We  men."  Help's  Friends  in  Council, 
believe,"  says  Mr.  Townshend,  "that  Chap,  ii,  page  38. 
not  a  single  law  maxim  can  be  pointed 
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can  taKe  to  reach  a  sound  conclusion  in  such  a  matter  is,  to 
consider  and  determine  what  will  secure  equity  and  justice.^ 
Even  here  there  is  no  certainty,  for  men  differ  upon  these 
points,  positive  laws  hedge  the  subject  about,  and  precedents 
limit  and  restrain  individual  judgment.  An  able  judge,  whose 
diction  is  as  admirable  as  his  thought,  says:  "Legal  logic 
should  be  constructed  upon  principles  at  least  akin  to  jus- 
tice, the  attainment  of  which  should  be  its  end  and  object;  and 
by  its  tendency  to  this  end  its  soundness  should  be  tested. 
As  the  surveyor  tests  the  correctness  of  the  line  in  his  front  by 
taking  a  back  sight  along  the  line  he  has  run,  the  real  logician 
may  often  profit  by  pausing  to  test  his  logic  by  its  results. 
Accidental  evils,  it  is  true,  will  sometimes  result  from  the 
soundest  rules  devised  by  human  wisdom  when  applied  to  the 
facts  of  particular  cases.  But  when  the  natural  and  ordinary 
tendency  of  the  rule  is  generally  and  systematically  to  produce 
injustice  without  any  compensating  benefit,  the  logic  by  which 
it  is  supported  may  safely  be  suspected  of  a  lurking  fallacy 
somewhere."^ 

§  801.  Effect  of  harsh  operation  of  general  rule  in  particu- 
lar instance. — A  general  rule  can  not  be  denied  application 
because  it  may  happen  that  it  will  operate  harshly  in  a  partic- 
ular case.  Laws  must,  of  necessity,  be  uniform,  and  apply  to 
all  alike.  Cases  can  not  be  arbitrarily  excepted  from  general 
principles,  for  unless  there  is  something  in  the  case  itself  which 
constitutes  it  an  exception  to  the  general  rule,  that  rule  must 
be  applied.  In  ihe  very  necessity  of  things  rules  must  be  gen- 
eral, although  in  some  cases  hardship  will  result  from  their 
enforcement.  If  this  be  not  accepted  as  the  fundamental  prin- 
ciple of  jurisprudence,  then  the  result  will  be  that  courts  will 
arbitrarily  decide  cases  without  respect  to  existing  rules,  and 
all  matters  of  judicial  concern  will  be  enveloped  in  confusion 
and  uncertainty.     This  would  produce  a  general  evil,  while  the 

'  "Justice  is  the  constant  and  per-        *  Christiancy,  J.,  in  Huson  u.  Dale, 
petual  will  to  give  to  every  one  his     19  Mich.  17,  S.  C.  2  Am.  R.  66. 
right." 
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utmost  that  can  be  said  against  Llic  uniformity  of  law  is,  that 
it  may  sometimes  cause  individual  hardship.  But  isolated 
cases  of  hardship  are  much  less  deplorable  than  general  evil. 
The  one  may  l)e  caused  by  the  uniform  application  of  general 
rules,  while  the  other  will  surely  result  from  an  attempt  to  lay 
down  a  special  rule  for  every  particular  case.  Laws  must  be, 
and  are,  adapted  to  the  cases  which  most  frequently  occur,  for 
no  finite  mind  can  devise  laws  for  every  case.'  Hard  cases 
make  bad  law,  because  they  destroy  the  uniformity  of  laws, 
and  sacrifice  the  general  welfare  to  particular  cases  of  infre- 
quent occurrence.  It  is  evident  that  one  who  puts  his  case 
upon  a  general  principle  has  the  stronger  position,  for  he  will 
not  only  have  less  difficulty  in  proving  the  principle,  but  he 
will  also  have  an  easier  task  to  prove  his  case  within  it  than 
one  who  takes  position  on  an  exception  to  the  principle.  Wliile 
uniformity  can  not  be  broken  for  the  sake  of  an  individual 
case,  yet  the  extension  of  a  rule  may  be  combated  on  strong 
grounds.  Indeed,  as  we  have  seen,  the  rule  itself  may  be 
successfully  assailed.  But  one  who  assails  the  rule,  or  denies 
its  application,  will  find  himself  in  an  indefensible  position  if 
he  puts  his  attack  solely  on  the  ground  that  the  application  of 
the  rule  to  the  particular  case  will  work  a  hardship.  If,  how- 
ever, he  can  prove  that  the  rule  itself,  "generally  and  system- 
atically," produces  injustice,  he  may  hopefully  attack,  for  if 
the  rule  be  not  one  declared  by  positive  law,  or  is  not  too  firmly 
settled  to  be  shaken,  his  assault  will  generally  be  effective.  Or 
if  he  can  prove  that  the  application  of  the  rule  will  destroy  the 
symmetry  and  harmony  of  the  law  and  create  an  anomalous 
case  without  sound  reason  underlying  it,  he  will  do  a  good 
work,  and  one  not  likely  to  be  barren  of  results.  While  par- 
ticular cases  can  not  break  general  rules,  yet  if  they  are  with- 
out the  reason  of  the  rule,  or  if  justice  demands  the  denial  of 
the  rule,  there  need  be  little  fear  that  a  strong  contest  will  be 
fruitless.  If  the  application  of  the  general  rule  will  disturb 
the  harmony  of  the  law  and  deform  its  symmetrical  propor- 
tions, one  may  be  quite  sure  that  courts  will  deny  its  applica- 
'  Broom's  Maxims,  43.  . 
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tioii.^  Rules  that  operate  unevenly  and  harshly  are  seldom 
applied  without  reluctance,  even  when  courts  feel  bound  to 
yield  to  them;  but  when  not  so  bound  they  are  quick  to  make 
a  just  and  equitable  application  of  special  rules,  built  up  as 
exceptions  to  the  general  principle.  Courts  apply  with  caution 
rules  that  deny  equity,  even  in  particular  instances,  although, 
bound  as  they  are  by  positive  law  and  established  principles, 
they  are  in  some  instances  compelled  to  refuse  to  bend  the  rule 
to  the  case.  But  when  the  rule  is  seen  to  apply  with  harsh- 
ness, it  will  be  limited  rather  than  extended.  In  one  case  it 
was  said:  "The  very  working  of  the  principle,  this  one-sided 
and  uneven  justice,  suggests  great  caution  in  its  application;"^ 
and  this  feeling,  though  not  often  directly  expressed,  is  very 
frequently  a  potent  influence  in  the  judicial  mind.^ 

§  802.   Showing  case  to  be  within  exception  to  general  rule. 

— In  applying  cases,  as  well  as  principles,  to  facts,  it  must 
always  be  kept  in  mind  that  there  are  few  general  principles, 
or  general  rules,  in  all  the  range  of  jurisprudence  that  are 
without  exceptions.  Exceptions  are  as  important  as  the  gen- 
eral rule  itself.  They  do  not  prove  the  general  rule  in  the 
sense  in  which  that  term  is  now  ordinarily  employed,  but  they 
do  test  it.  "Prove"  means  in  some  cases  to  test;  indeed,  that 
was  once  its  most  usual  signification,  but  in  these  days  the 
word  is  not  ordinarily  employed  by  the  lawyers  in  that  sense. 
A  general  rule  that  will  not  bear  the  test  of  exceptions  is,  al- 
though it  seems  paradoxical  to  so  assert,  no  general  rule.  We 
do  not,  therefore,  look  to  exceptions  to  prove  a  rule,  that  is,  to 
establish  it;  what  we  do  look  to  exceptions  for  is  to  ascertain 
whether  the  rule  will  bear  the  test.  A  rule  which  breaks  be- 
neath the  weight  of  many  and  important  exceptions  is  not  a 
general  rule  in  any  just  sense,  even  though  it  applies  to  the 

^Blackstone's  Com.,  69;  Preface  to  sterile,   that  it  may  breed  no  cases. 

10  Coke's  Rep.;   Bliss  on  Sovereign-  Therefore,  what  is  received  against  the 

ty,  43.  reason  of  the  law,  or  even  where  its 

"^  Clemens  v.  Clemens,  28  Wis.  637,  reason  is  obscure,  is  not  to  be  drawn 

S.  C.  9  Am.  R.  520,  532.  into  consequence."     De  Augumentis, 

'  "Let  reason  be  prolific,  but  custom  Book  VIII,  Chap.  iii. 


§  802  AKUUMKNT    OF    CiUliSTIONS    OF    LAW.  901 

greater  number  of  cases,  unless,  indeed,  the  weight  of  conspir- 
ing numbers  is  very  great.  It  is,  for  this  reason,  prudent  to 
examine,  with  scrupulous  care,  rules  stated  as  general  ones 
before  accepting  them  as  such,  no  matter  where  or  by  whom 
stated,  for  courts,  intent  on  the  facts  before  them,  do  not  al- 
ways set  accurate  bounds  to  their  statements,  and  text-writers, 
dealing  in  abstract  principles  rather  than  in  concrete  matters, 
lose  sight  of  the  particulars  in  their  searcli  for  the  abstract 
rule.  Men  are  often  deceived  by  the  assumption  that  a  rule  is 
a  general  one,  but  are,  perhaps,  more  often  deceived  by  ac- 
cepting as  a  universal  rule  one  so  severely  strained  by  excep- 
tions as  to  be  scarcely  entitled  to  the  dignity  of  a  general  rule.^ 
"It  is,"  says  Mr.  Sidgwick,  "by  seeing  exceptions,  and  thus 
guarding  our  statements,  that  we  establish  any  law  on  a  firm 
basis,  making  it  henceforward  unexceptionable.  By  searching 
for  exceptions  we  test,  or  try,  the  law  set  up  for  proof.  "^  It  is 
evident  from  what  we  have  said  that  in  jurisprudence  the  test 
can  not  be  so  rigidly  applied,  for  rules  may  be  regarded  as 
general  although  there  are  exceptions.  But  the  more  numer- 
ous the  exceptions  the  more  the  rule  is  weakened.  One  who 
assails  a  rule  asserted  against  him  as  a  general  rule,  will  be 
wise  to  multiply  exceptions,  since  the  number  of  exceptions 
not  only  weakens  the  rule,  but  also  supplies  ground  for  affirm- 
ing that  the  particular  case  is  not  governed  by  it.  A  rule  with 
few  exceptions  necessarily  embraces  many  cases,  for  the  wider 
the  rule  the  more  cases  it  takes  up  in  its  sweep;  whereas,  a 
rule  with  a  great  number  of  exceptions  extends  only  to  a  few 
cases,  for  the  narrower  its  sweep  the  fewer  the  cases  it  governs. 
If  investigation  results  in  establishing  the  rule  to  be  a  general 
one,  the  party  who  invokes  its  aid  will  naturally  adduce  argu- 
ment and  illustration  to  prove  that  the  particular  case  is  within 
the  rule.  Where  the  rule  is  conceded  to  be  a  general  one,  and 
position  is  taken  on  the  proposition  that  there  are  exceptions 
to  the  rule,  tlie  burden  is,  in  general,  on  the  party  who  affirms 
this  proposition   to  show  the  exception,  and  that  the  case  is 

»  Fallacies  (Sidgwick),  36.  ^  Fallacies,  249. 
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within  it.  Thus,  in  a  case  against  a  master,  wherein  the  serv- 
ant seeks  a  recovery  for  injuries  received  from  defective  ma- 
chinery, the  general  rule  is,  that  the  master  is  not  liable  if  the 
danger  was  known  to  the  servant;  but  to  this  rule  is  the  im- 
portant exception  that,  if  the  master  promises  to  remedy  the 
defect,  the  servant  may  recover.^  In  such  a  case  the  plaintiff 
must  show  the  exception,  and  this  he  can  not  do  without  show- 
ing the  basis  for  the  exception.  If  no  reason  be  shown  for  the 
exception,  it  can  not  exist,  and  the  general  rule  must  prevail. 
Nor  is  it  enough  to  establish  a  reason  for  the  exception,  for  it 
must  also  be  proved  that  the  reason  which  constitutes  the  basis 
of  the  exception  applies  to  the  case  put  upon  the  exception  as 
the  ruling  principle.  It  is  often  necessary  to  keenly  discrim- 
inate between  the  rule  and  the  exception,  and  in  the  practical 
application  of  the  law  to  the  facts  even  closer  work  is  required, 
since  it  is  the  facts  which  supply  the  groundwork  for  the  en- 
tire process,  and  a  difference  in  the  facts  of  a  case  makes  a  dif- 
ference in  the  application  of  the  rule  much  greater  than  the 
difference  in  the  facts  would,  at  first  blush,  seem  to  demand, 
but  which,  on  close  study,  will  be  found  to  be  imperiously  de- 
manded by  plain  principles  of  justice.^ 

§  803.  Course  where  no  precedent  is  found. — It  is  not  to  be 
supposed  that,  because  no  precedent  can  be  found,  there,  is 
neither  a  right  nor  a  remedy.  If  there  is  a  right,  there  is  al- 
ways a  remedy.  The  search,  then,  is  first  for  the  legal  right, 
and  if  no  precedent  can  be  found,  the  right  must  be  placed 
upon  the  principle  of  natural  justice.  The  object  of  all  law  is 
justice.  "Justice,"  says  Fortescue,  "is  the  virtue,  jurispru- 
dence the  science;  justice  the  end,  jurisprudence  the  means." 
"One  rule  can  never  vary,"  said  Lee,  C.  J.,  "viz.,  the  eternal 
rule  of  natural  justice.  This  is  a  case  that  ought  to  be  looked 
on  in  that  light. "^     "The  common  law,"  said  a  great  lawyer, 

'  The  Indianapolis,  etc.,  Co.  v.  Wat-  nate,"  said  Mr.  Abbott  to  a  student, 

son,  114  Ind.  20,  S.  C.  14  N.  E.  R.  "you   will   never  be   a  lawyer."     20 

721 ;  Counsell  v.  Hall,  5  New  Eng.  R.  Cent.  Law  Jour.,  220. 

463,  S.  C.  145  Mass.  468.  'Omichund  v.  Barker,  1  Atk.  46. 

'"If  you  do  not  learn  to  discrimi- 
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"which  works  itself  pure  by  rules  drawn  from  the  fountains  of 
justice,  is  superior  to  an  act  of  parliament."^  Where  the  jus- 
tice of  a  suitor's  cause  is  made  to  appear,  courts  will  not  deny 
him  relief  because  no  precedent  can  be  found,  although  the 
failure  to  find  a  precedent,  that  is,  a  case  directly  in  point,  or 
one  declaring  an  analogous  principle,  creates  a  presumption 
against  the  right  to  maintain  the  action.  But  while  the  ab- 
sence of  a  precedent  creates  an  adverse  presumption,  it  does 
no  more.  "Private  justice,  moral  fitness  and  public  convenience, 
when  applied  to  a  new  subject,  make  common  law  without  a 
precedent."^  The  common  law  is  older  than  precedent.  "It 
had,"  said  Aston,  J.,  "an  ancienter  original  than  Edward  the 
Confessor,  and  was  first  called  the  folc-right,  or  the  people's 
right.  "^ 

§  804.  Extendino:  precedents  to  new  cases. — In  extending 
precedents  to  new  cases,  the  sure  basis  is  the  rule  of  Sir  Ed- 
ward Coke  that,  "Like  reason  doth  make  like  law."*  Cases  of 
a  general  class  may  "possess  points  of  resemblance  and  yet  be 
materially  different  in  principle.  It  is,  indeed,  true  that  cases 
ot  a  general  class  do  always  have  some  features  that  are  alike, 
and  even  cases  of  different  classes  are  not  without  points  of  re- 
semblance. It  is  a  work  of  difficulty  to  trace  the  differences 
and  to  ascertain  the  points  of  resemblance  so  that  the  thinker  can 
himself  clearly  perceive  them;  and  it  is  a  work  of  much  more 
difficulty  to  communicate  the  thinker's  conception  of  these  re- 
semblances and  differences  to  other  minds.  We  often  see  a 
bank  of  clouds  in  the  sky,  and  after  study  are  able  to  discrim- 
inate between  resembling  ones,  but  find  it  almost  impossible 
to  clearly  convey  our  conceptions  to  others.  It  is  often  so  of 
precedents — the  thinker   himself  sees  the  resemblance  or  the 

'  Lord  Mansfield,  as  quoted  in  Aus-  911,  "for  nothing  is  law  that  is  not  rea- 

tin's  Juris.,  686.  son."   Sir  James  ^Macintosh  says:   '-It 

'Willes,  J.,   in  Millar  r.  Taylor,  4  has  been  the  constant  labor  of  judges 

Burr.  2312.  tlirough  all  changes  of  society  to  keep 

^  Ibid,  2343.  the  common  law  consistent  with  rea- 

*  Coke,  Litt.,  10a.     "Let  us  consider  son  and  with   itself"     Ram's   Legal 

the  reason  of  the  case,"  said  Powell,  Jndg.,  26. 
J.,  in  Coggs  V.  Bernard,  2  Ld.  Raym. 
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difference,  but  can  not  adequately  communicate  what  he  per- 
ceives to  those  whom  he  seeks  to  persuade  or  convince.  The 
bridge  which  carries  the  lawyer  from  one  case  to  another  is 
that  of  "like  reason."  A  long  distance  maybe  safely  trav- 
ersed upon  the  bridge  of  "like  reason,"  but  he  who  attempts 
to  go  from  one  case  to  another  without  proceeding  on  the  rule 
that  "Like  reason  doth  make  like  law,"  will  find  himself  upon 
a  bridge  of  many  broken  arches,  such  as  Mirza  saw  in  his 
vision,  as  he  slept  upon  the  side  of  the  long  and  narrow  valley 
of  Bagdad.  In  physical  science  there  is  a  process  known  as 
the  leap,  or  jump,^  and  by  this  process  investigators  leap  from 
a  known  truth  to  those  that  are  unknown.  Possibly,  there 
may  be  cases  where  a  lawyer  must  leap  from  a  known  case  to 
a  new  one,  but  there  is  peril  in  this  process,  as  is  evident  by 
the  multitude  of  exploded  theories  that  lie  thick  along  the  path 
of  scientific  progress.  In  discussions  of  questions  of  fact,  often 
and  often  this  leap  must  be  made;  not  so  in  discussions  of 
matters  of  law,  for  there  we  may  proceed  with  safety  upon  the 
rule  of  like  reason.  Almost  as  well  attempt  to  cross  the  rapids 
of  Niagara  by  leaping  from  rock  to  rock  as  to  undertake  to  go 
from  case  to  case  without  the  support  of  this  great  rule.  One 
must,  at  the  outset,  make  sure  that  he  is  on  the  true  road,  the 
road  of  "like  reason,"  since,  if  he  goes  wrong  at  the  start,  the 
further  he  goes  the  further  he  will  get  from  the  true  course, 
and  like  him  of  whom  Bunyan  tells  us,  at  the  end  he  will  be 
lost  in  the  wilderness.  In  more  places  than  one  in  advocacy, 
"Good  onset  bodes  good  end."  The  law  does  not  expand  by 
the  formation  of  new  principles  (except  where  the  people,  in 
their  sovereign  capacity,  or  the  legislature  in  their  represent- 
ative capacity,  declare  new  principles),  but  by  the  extension 
of  existing  principles  to  new  cases.  "But  a  principle  newly 
applied,"  says  Judge  Cooley,  "is  not  supposed  to  be  a  new 
principle;  on  the  contrary,  it  is  assumed  that  from  time  im- 
memorial it  has  constituted  a  part  of  the  common  law,  and 
that  it  has  not  been  applied  before  because  no  case  has  arisen 
for  its  application.     This  assumption  is  the  very  groundwork 

'  Bain's  Logic,  233. 
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and  justification  for  its  being  applied  at  all,  because  the  crea- 
tion of  new  rules  of  law,  by  whatsoever  authority,  can  be  noth- 
ing else  than  legislation,  and  the  principle  now  announced  for 
the  first  time  must  always  be  so  far  in  harmony  with  the  great 
body  of  the  law  that  it  may  naturally  be  taken  and  deemed  to 
be  a  component  part  of  it,  as  the  decision  assumes  it  to  be."^ 
The  application  of  the  principle  must  be  so  made  to  the  new 
instance  as  not  to  impair  the  harmony  of  the  system.  In  the- 
ory, at  least,  all  rules  and  all  statutes  are  parts  of  one  great 
and  uniform  system  of  law,  and,  if  a  })rinciple  is  not  justly 
applied,  the  uniformity  and  harmony  of  the  system  are  marred 
and  disturbed,  because  the  new  decision,  taking  rank  as  a 
precedent,  does  not  assume  its  appropriate  place.  A  case  can 
not  be  allowed  to  be  well  decided  if  the  decision  can  not  take 
its  place  as  the  expression  of  a  rule  among  the  other  adjudged 
cases  without  producing  discord  and  confusion.  If  the  rule 
extracted  from  it  can  find  no  place  in  the  system  without  jar 
or  agitation,  then  the  conclusion  must  be  that  the  decision  is 
wrong.  The  rule  deducible  from  a  right  decision  will  take  its 
place  with  the  existing  rules  of  the  system  in  harmony  with 
them  all.  This  will  often  supply  a  test  for  determining 
whether  a  case  has  been  correctly  decided,  as  well  as  for  deter- 
mining how  a  case  shall  be  determined. 

§  805.  Consideration  of  consequences.— The  consequences  to 
which  a  rule  will  lead  exert  an  important  influence  upon  its 
practical  application. ^  Indeed,  when  the  evil  consequences  of 
a  rule  are  clearly  perceived  it  will  often  be  overthrown.  This, 
however,  will  not  be  done,  except  where  it  is  clearly  perceived 
that  an  evil  result  will  follow  from  an  adherence  to  the  decision. 
We  have,  in  another  place,  referred  to  the  fact  that  courts  give 
heed  to  consequences,  and  strong  reasons  may  easily  be  ad- 
duced why  they  should  do  so.  It  is,  after  all,  not  so  much  the 
mere  abstract,  logical  consistency  of  a  body  of  rules  that  gives 

'  Cooley's  Torts,  12,  13.  grove    v.   Kirby,   6  Durn   &   E.  488; 

» Coke's  Litt.,  976;    Lawton  v.  Law-  United  States  v.  Kirby,  7  Wall.  482; 

ton,  3  Atk.  Hi;  The  King  r.  St.  Cath-  Rodman  v.  Reynolds,  114  Ind.  148,  S. 

erine's  Hall,  4  Durn  &  E.  313;  Sad-  C.  10  X.  E.  R.  516. 
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it  value  as  it  is  its  power  to  promote  the  public  good  and  justly 
vindicate  the  rights  of  the  citizen.  Courts  are  more  willing  to 
deny  the  applicability  of  a  bad  rule  to  new  cases  than  to  over- 
throw the  rule.  It  is,  for  this  reason,  generally  more  prudent  to 
make  a  stand  against  the  extension  of  the  rule  than  to  attack 
the  rule  itself.^ 

§  806.  Discrimination — Denying*  application  of  rule  to  par- 
ticular case. — In  most  instances,  reasons  exist  for  discriminat- 
ing a  new  case  from  an  old  one,  as  well  as  for  contesting  the 
applicability  of  the  old  rule  to  the  new  case;  and  these  reasons, 
even  though  not  of  the  strongest,  will,  when  supplemented  by 
a  vigorous  attack  upon  the  rule  itself,  defeat  its  application  to 
the  new  case.  Where  the  attack  upon  the  rule  is  made  for  the 
purpose  of  reinforcing  the  attack  upon  its  application,  grounds 
should  not  be  taken  in  favor  of  overthrowing  the  rule,  but  in 
favor  of  a  denial  of  its  application  to  the  particular  case.  The 
main  contest  should  be  on  tlie  question  of  the  justice  of  apply- 
ing the xule,  and  not  on  the  soundness  of  the  rule  itself.  Where 
re.si-stance  is  made  to  the  application  of  an  existing  rule  to  a 
new  case,  the  difference  between  the  cases  to  which  the  rule 
has  been  applied  should  first  be  shown.  It  is  better  to  prepare 
for  the  criticism  upon  the  rule  by  advancing  gradually  rather 
than  to  assail  at  once,  and  preparation  may  be  made  by  dis- 
criminating and  stating  the  differences  between  the  new  case 
and  the  old  one.  After  this  is  done  by  plainly  marking  out 
and  exhibiting  the  differences,  then  the  injustice  of  applying 
the  old  rule  to  the  new  case  should  be  stated  and  enlarged  upon 
with  earnestness.  It  is  in  showing  the  injustice  of  applying 
the  old  rule,  more,  perhaps,  than  in  any  other  part  of  the  ar- 
gument to  the  court,  that  skill  and  talent  are  called  into  exer- 
cise. The  invention  of  reasons,  the  framing  of  examples,  and 
the  gathering  up  and  contrasting  of  the  effects  that  would  re- 
sult, will  tax  the  ingenuity  and  ability  of  the  ablest  advocate. 

'  "Lord  Mansfield  held  'the  law  to  iii.     Courts  are  always  influenced  by 

be  best  applied  when  made  subserv-  considerations  of  equity  and  justice, 

lent  to  the  honesty   of  the   case.'  "  United  States  v.  Kirby,  7  Wall.  482. 
Broom's  Philosophy  of  the  Law,  Chap. 
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After  the  differences  have  been  exhibited,  and  the  injustice  of 
applying  tlio  uhl  rule  to  the  new  case  has  been  well  presented, 
then  an  attack  upon  the  rule  itself  will  reinforce  the  other  ar- 
guments. Where  this  course  is  pursued,  it  is  safest,  as  a  gen- 
eral rule,  to  attack  obliquely — by  suggestions  rather  than  by 
direct  criticism.  It  is  not  prudent  to  denounce  the  rule  strong- 
ly, since  that  will  make  the  assault  seem  to  be  directed  against 
the  rule  itself  rather  than  its  application. 

§  807.  Arguing  for  the  application  of  the  rule. — The  advo- 
cate who  asserts  that  a  known  rule  should  be  applied  to  a  new 
case  will  naturally  do  all  he  can  justly  do  to  prove  that  there 
is  no  essential  difference  between  the  new  case  and  those  to 
which  it  is  conceded  the  rule  does  apply.  His  search  will  be 
for  resemblances,  and  these  he  will  amplify;  the  differences  he 
will  show,  if  he  can  justly  do  so,  are  accidental  and  not  essen- 
tial. The  resemblances  will  be  brought  into  the  foreground, 
and  the  differences  placed  in  the  background.  Seldom,  in- 
deed, are  two  cases  precisely  alike,  and  yet  the  ruling  principle 
may  be  the  same.  Cases  stand  on  principle,^  and  if  the  prin- 
ciple which  can  with  justice  be  applied  to  the  new  case  is 
an  old  and  tried  one,  the  stronger  the  reason  for  applying  it 
in  all  its  vigor.  If  the  ground  is  strange  and  untrodden,  the 
more  reason  for  adhering  to  a  rule  that  has  proved  just  and 
salutary  in  its  practical  operation.  One  who  discards  the  an- 
cient rules  is  very  apt  to  drift  into  unknown  depths,  without 
chart  or  compass  to  guide  him.  A  good  rule  is  a  safe  guide. 
A  line  of  cases  is  an  excellent  cord  to  lay  hold  of  and  cling  to 
in  so  great  a  science  as  the  law.  A  rule  that  has  in  the  past 
secured  justice  will  do  so  in  the  future.  It  will,  therefore,  be 
prudent  for  one,  in  a  case  where  the  contest  is  strong  and 
the  result  doubtful,  to  praise  the  rule,  dwell  upon  the  good  re- 
sults a  strict  adherence  to  it  has  produced,  and  depict  the  evil 
consequences  that  will  flow  from  a  departure  from  it.  In  gen- 
eral, it  is  enough  to  establish  the  rule,  and  make  the  fight  upon 
the  consequences  likely  to  result  if  it  is  disregarded  and  another 

'  "To  refer  errors  to  principles  is  to  refute  them." 
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rule  applied,  but  it  is,  sometimes,  necessary  to  do  much  more. 
In  many  instances,  it  is  well  to  urge  the  danger  of  multiplying 
exceptions,  and  to  contend  that  the  consequences  of  breaking 
general  rules  by  many  exceptions  will  be  more  disastrous  than 
a  strict  adherence  to  one  rule,  even  though,  by  adhering  to  it, 
an  individual  may  suffer  a  hardship.  In  many  cases  it  is  ex- 
pedient to  contend  for  the  extension  of  the  rule,  for  the  reason 
that  no  better  can  be  devised.  One  may,  it  is  obvious,  with 
force  and  reason,  affirm  that  a  good  rule  should  not  be  con- 
tracted, but,  on  the  contrary,  should  be  expanded.  So,  too,  it 
may  well  be  asserted  that  it  is  better  to  apply  what  is  known 
than  to  give  a  trial  to  what  is  unknown.  There  m,  indeed, 
much  more  reason  for  expanding  what  the  past  has  tested  than 
there  is  for  applying  an  untried  rule.  The  application  of  a 
general  rule  prevents  confusion,  for  confusion  is  created  by 
contracting  old  rules  by  building  up  exceptions.  No  rule  can 
be  made  for  every  case;  so  that  it  is,  in  the  main,  wise  to  bring 
the  case  within  the  rule,  even  though  in  some  points  it  differs 
from  the  old  cases.  A  system  overbuilt  with  exceptions  can 
not  be  a  good  one.  The  refusal  to  expand  old  and  tried  rules 
not  only  works  evil  by  multiplying  exceptions,  but  it  also  dis- 
turbs that  repose  so  essential  to  the  good  of  society,  and  creates 
uncertainty  and  confusion. 
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§808.  Fallacy  — Definition. —  "A  fallacy,"  says  Jeremy 
Bentham,  "is  a  false  argument  presented  in  a  more  or  less  de- 
ceitful form.  There  is  always  a  degree  of  artifice  in  it,  though 
it  does  not  necessarily  imply  insincerity.  When  employed  it 
may  deceive  the  user  of  it  himself,  as  a  person  may  give  out 

(Di>9) 
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bad  money  which  he  believes  to  be  good."*  We  have  else- 
where shown  how  the  advocate,  heart  and  soul,  becomes  en- 
listed in  his  client's  cause,  and  this  earnest  devotion  to  the 
man  who  puts  his  trust  in  him  so  warps  his  mind  that  he  ac- 
cepts as  true  only  that  which  is  favorable  to  his  client,  and  re- 
jects that  which  makes  against  him  as  false  or  erroneous. 
This  partisanship,  while  an  element  of  strength,  is,  paradox- 
ical as  it  may  seem,  nevertheless,  a  source  of  weakness,  for  it 
destroys,  in  some  measure,  at  least,  the  power  to  justly  weigh 
evidence  and  arguments.  Counsel  are  frequently  so  strongly 
carried  along  by  their  zeal  that  they  accept  as  an  argument 
that  which  is  so  in  appearance,  but  not  in  reality.  Friendly 
eyes  are  apt  to  overlook  faults,  and  friendly  zeal,  reinforced  by 
professional  pride,  is  almost  sure  to  cause  the  advocate  who  is 
not  conscious  of  danger  from  this  source  to  injure  the  cause  he 
is  so  anxious  to  benefit,  by  accepting  as  arguments  fallacies 
and  sophisms.  "He  gives  out  bad  money  for  good,"  as  Jeremy 
Bentham  puts  it;  and  where,  as  in  the  case  of  a  hired  advo- 
cate, even  slight  circumstances  may  excite  suspicion,  the  giv- 
ing out  of  the  bad  for  the  good  is  very  apt  to  create  the  belief 
that,  either  there  is  no  good  money,  or  else  the  man  who  gives 
out  the  bad  is  not  over-honest. 

§  809.  Weak  arguments  should  be  avoided. — A  cause  is 
weakened  when  arguments  are  employed  that  can  not  be  sus- 
tained, and,  for  this  reason,  it  is  always  better  to  select  a  few 
strong  ones  than  to  employ  many  that  are  partly  fallacious. 
An  advocate  is  much  more  likely  to  be  himself  deceived  than 
to  deceive  others  who  are  watching  him  with  hostile  eyes  eager 
to  find  some  vulnerable  point  in  his  position.  It  is,  therefore, 
essential  that  he  should  himself  weigh  with  scrupulous  care 
the  arguments  he  proposes  to  employ,  and  eliminate  with  a 
stern  hand  all  that  are  unsound.  If  this  be  not  done,  a  hazard 
is  incurred  which  may  result   in   disaster,  for  the   adversary 

'  3  U.  S.  L.  Mag.  148.     A  fallacy  has    a  deceptive  appearance  of  correctness 
been  defined  as  "any  instance  of  un-    and  truth."     Professor  Bowen. 
sound  or  invalid  reasoning  which  has 
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may  select  the  weak  arguments,  and,  by  overthrowing  tliem 
without  noticing  the  really  strong  ones,  secure  the  victory. 
A  few  central  positions,  firmly  taken  and  well  fortified,  are 
better  than  a  great  number.  Numerical  force  may  be  weak, 
but  intrinsic  force  is  strong.  Strong  arguments  can  not  l>e 
made  too  boldly,  nor  is  there  need  to  hide  them  in  words. 
They  need  no  cover.  The  clearer  and  bolder  their  outline 
the  better.  When  an  argument  is  made  to  appear,  as  most 
often  it  is  by  a  prolix  discussion,  to  be  held  up  by  props,  its 
strength  is  materially  impaired.  The  effort  should  be,  not  so 
much  to  prop  up  an  argument  by  incidental  supports,  as  to 
make  it  seem  strong  in  itself.  Only  weak  structures  require 
props,  and  where  props  are  seen  w'eakness  is  suspected.  It 
was  well  said  of  Webster  that  his  statement  was  an  argument,^ 
and  the  advocate  who  acquires  the  power — and  it  is  a  power — 
of  stating  his  arguments  clearly  and  briefly,  has  accomplished 
a  great  deal.  An  argument,  though  it  be  never  so  strong, 
loses  half  its  strength,  or  more,  if  stated  obscurely  or  feebly. 
A  compactly  wound  ball  flies  farther  and  strikes  harder  than 
a  soft  one  loosely  wound.  Strength  of  statement  is  secured  by 
brevity.  It  will  benefit  even  experienced  advocates  to  state 
and  restate  arguments,  now  giving  them  this  form,  and  now 
that;  seldom  elaborating,  but  often  filing  down.  There  is,  as 
we  have  shown,  a  power  in  words,  and  he  who  is  not  conscious 
of  this  has  no  business  in  the  ranks  of  the  advocates.^  A 
strong  argument  is  most  forcible  when  expressed  in  a  few  siiii- 
ple  words,  for  these  are  the  w^ords  of  power.  There  is  no  real 
strength  in  numbers,  nor  in  bulk.  Weak  arguments,  like 
poor  soldiers,  fight  best  under  cover.  Words  are  the  fortifica- 
tions that  shelter  feeble  arguments.  Well  chosen  words  and 
beautiful  figures  often  so  well  shelter  weak  arguments  that 
they  are  made  to  do  the  work  of  strong  ones.     A  fallacy  will 

'  The  same  thing  was  long  before  said  of  Lord  Mansfield.  Emerson  also  said 
of  Webster,  "In  his  statement  things  lay  in  sunlight.  We  saw  them  in  order 
as  they  were." 

^  One  who  studies  Colonel  Ingersoll's  speeches  will  find  convincing  proof  of 
the  power  of  words. 
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not  bear  the  light  unless  draped  so  heavily  that  its  deformity 
is  hidden,  and  so  the  cunning  sophist  gives  to  his  fallacies 
many  words,  so  attiring  them  that  their  defects  and  deformi- 
ties pass  unseen.  Every  one  knows  that  an  undue  assumption, 
an  evasion,  a  non  scquifur,  or,  indeed,  any  other  sophism,  will 
often  escape  notice  if  surrounded  by  many  words  and  fenced 
about  with  collateral  propositions,  but  if  stated  without  the 
sheltering  protection  of  these  auxiliaries  of  false  reasoning  it 
will  be  detected  and  exposed  with  little  effort. 

§  810.  How  to  expose  fallacies. — Fallacies  are  most  success- 
fully exposed  by  driving  them  into  a  corner  and  stripping 
them  of  their  attire.^  When  once  the  pursuit  is  undertaken  it 
should  not  be  abated  until  the  fallacy  is  caught,  held  and  dis- 
robed. It  is  not  always,  however,  that  an  unsound  argument 
is  answered  by  removing  the  words  which  conceal  its  infirmi- 
ties, for  there  are  unsound  arguments  that,  no  matter  what  the 
form  in  which  they  are  exhibited  may  be,  are  plausible  and 
persuasive;  but  even  in  such  cases  the  arguments  are  strength- 
ened by  the  employment  of  many  words,  and  to  take  away 
these  strengthening  words  is  to  diminish  their  force.  Whether 
an  unsound  argument  be  plausible  or  not,  the  surest  and  safest 
way  to  expose  its  infirmity  is  to  begin  by  stripping  it  to  the 
briefest  possible  proportions;  but  with  a  really  strong  argu- 
ment it  is  radically  different.  The  sophist  who  has  a  strong 
argument  to  answer  is  ever  careful  to  obscure  and  cloud  it  by 
words,  while  he  who  encounters  a  fallacy  will  pursue  the  op- 
posite course.  The  one  will  seek  to  "darken  by  words,"  the 
other  will  let  in  the  light  by  casting  out  the  words  that  obscure 
the  truth.  The  work  of  exposing  a  fallacy  is  more  difficult 
than  that  of  detecting  it.  Many  arguments  are  clearly  per- 
ceived to  be  unsound,  and  yet  their  unsoundness  is  not  easily 
exposed.     One  who  hears  the  discussions  of  counsel  in  judicial 

'  What  Emerson  desired  to  do  with  with  them  as  the  police  do  with  old 
Montaigne's  doubts,  the  advocate  may  rogues,  who  are  shown  up  to  the  pub- 
well  do  with  fallacies.  "I  wish,"  he  lie  at  the  marshal's  office.  They  will 
says,  "to  ferret  them  out  of  their  holes  never  be  so  formidable  when  once  they 
and  sun  them  a  little.     We  must  do  have  been  identified  and  registered." 
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contests  knows  now  perplexing  it  often  is  to  track  and  bring 
to  light  a  fallacy  that  he  feels  sure  is  somewhere  hidden  in  the 
counsel's  argument.  It  is  often  a  work  of  great  difficulty  even 
for  a  well-trained  thinker  to  exhibit  a  fallacy,  that  he  is  confi- 
dent pervades  an  argument,  so  that  other  minds  can  perceive 
it.  A  thorough  acquaintance  with  the  principles  of  deductive 
logic  is,  perhaps,  the  surest  equipment  for  the  work  of  expos- 
ing fallacies  that  art  can  supply.'  Overladen  as  the  Aristote- 
lian system  of  logic  is  with  useless  subtleties  and  forms,  it  is, 
nevertheless,  the  greatest  source  of  available  knowledge  upon 
this  subject  that  the  wisdom  of  man  has  created.  To  be  sure, 
no  art  or  science  can  supply  substitutes  for  natural  powers,  but 
art  and  science  may  do  much  to  increase  the  force  and  aug- 
ment the  quickness  and  keenness  of  those  powers.  Natural 
endowments  being  equal,  he  will  be  the  quickest  and  surest 
detecter  and  exposer  of  fallacies  and  sophisms  who  has  given 
close  study  to  the  treatises  of  the  great  logical  writers.  He 
will  best  know  where  to  look  for  fallacies,  for  he  will  be  in- 
formed as  to  their  favorite  abiding  places.  He  will  best  know 
how  to  hunt  them,  for  he  will  have  knowledge  of  the  method 
great  thinkers  have  adopted  in  pursuing  them.  He  will  best 
know  how  to  expose  them,  for  he  will  know  how  to  describe 
them  to  himself  in  technical  logical  terms,  and  when  he  has 
himself  clearly  apprehended  their  character  he  can  in  ordinary 
language  make  it  known  to  other  men.  What  one  clearly 
perceives  he  can,  as  a  general  rule,  clearly  communicate,  but 
what  he  perceives  obscurely  increases  in  obscurity  as  it  leaves 
his  own  mind.  A  study  of  the  great  logical  treatises,  it  may 
be  added,  at  the  expense  of  a  transient  digression,  greatlv  pro- 
motes the  power  of  stating  questions,  as  well  as  augments 
acuteness  in  pursuing  and  exposing  fallacies,  for,  as  M.  Bau- 
tain  justly  says,  the  logicians  "knew  how  to  state  a  question.  "^ 
"When  perplexed  by  an  unsound  but  plausible  argument  it  is 
well  to  state  and  restate  it,  and,  if  the  fallacy  is  perceived,  to 

'  See  Sir  William  Hamilton's  argument  in  support  of  this  proposition  in  his 
work  on  Logic;  also  Coleridge's  Table  Talk,  Jan.,  1823. 
'The  Art  of  Extempore  Speaking,  50. 
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classify  and  name  it.  A  thing  taken  from  a  throng  and  named 
is  made  clear,  and  may,  with  comparative  ease,  be  exhibited  to 
other  minds.  Of  course,  the  advocate  who  tracks  down  a  fal- 
lacy will  not  employ  the  scholastic  terms  in  exposing  it  to  the 
court  or  jury,  since  those  terms  perform  their  office  when  they 
fully  exhibit  the  fallacy  to  his  own  mind;  but  he  will,  in  ordi- 
nary language,  give  its  character  and  expose  its  faults.  If  he  has 
studied  to  a  good  purpose,  and  not  in  a  mere  perfunctory  way, 
he  will  be  able  to  effectively  point  out  where  and  how  the  argu- 
ment is  inconclusive,  for  logic  teaches  him  not  only  what  the 
faults  are,  but  how  to  meet  and  expose  them.  But  a  superficial 
acquaintance  with  logical  forms,  without  a  just  conception  of 
logical  principles,  is  more  likely  to  betray  into  error  than  to 
lead  to  truth.  One  court,  at  least,  misled  by  presuming  that 
a  knowledge  of  the  forms  of  argument  was  enough  to  make  it 
safe  to  venture  to  employ  the  full  form  of  the  syllogism,  was 
betrayed  into  a  glaring  violation  of  the  rudimentary  principles 
of  logic. ^  When  a  question  is  of  unusual  difficulty  there  is  no 
better  method  of  clearing  away  the  difficulty  than  by  stating 
the  argument  in  full  form,  with  premises  and  conclusion  ar- 
ranged in  due  order, ^ 

§  811.  Finding  the  fallacy. — It  is  important  to  know  at  the 
outset  where  the  fallacy  is.  If  an  officer  would  succeed  in  ar- 
resting a  criminal  he  must  employ  the  means  of  discovering 
the  wrong-doer's  tarrying  place,  and  so  with  an  advocate  who 
desires  to  bring  a  fallacy  to  judgment,  he  must  first  satisfy 
himself  in  what  place  the  fallacy  is  to  be  found.  One  who 
does  not  know  where  to  search  for  a  fault  is  not  likely  to  find  it. 
A  man  who  knows  little  of  machinery  may  be  able  to  perceive 
that  there  is  a  defect  somewhere,  and  yet  not  be  able  to  dis- 
cover where  it  is,  nor  to  determine  how  it  can  be  remedied. 
One  may  not  hope  to  successfully  detect  a  fallacy  unless  he 
knows  where  it  is  to  be  found.  First  of  all,  then,  the  searcher 
for  a  fallacy  must  determine  whether  the  fallacy  is  in  either  of 

'Wilson  V.  State,  1  Smith  (Wis.),  I'M  .     chine  for  combating  fallacies."    Sidg- 
*  "Logic  may  be  viewed   as  a  ma-     wick  on  Fallacies,  11. 
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the  premises,  and  if  in  either,  tiien,  in  which;  or  whether  it  is 
in  the  connection  assumed  between  the  premises  and  the  con- 
clusion, or  whether  it  is  in  the  conclusion.  The  lurking  place 
of  a  fallacy  is  always  revealed  by  the  statement  of  an  argument 
in  full  form,  but  it  is  not  always  necessary,  by  any  means,  to 
exhibit  it  in  that  form. 

§  812.  Principal  classes  of  fallacies. — Viewed  from  the  prac- 
tical side  of  the  subject,  the  principal  objections  that  may  be 
urged  against  the  validity  of  the  arguments  employed  in  the 
discussions  of  the  forum  seem  to  be  these:  ( 1 )  That  there  is 
an  illicit  assumption  of  the  basis  of  the  argument,  or  of 
some  part  of  it;  (2)  that  a  term  is  employed  in  one  sense 
in  one  part  of  the  argument  and  in  a  different  sense  in 
another  part;  (3)  that  thequestion  is  begged;  (4)  thatathing 
is  judged  by  its  accidental  incidents,  and  not  by  its  essential 
properties;  (5)  that  there  is  not  an  exhaustive  division,  or  that 
there  is  an  incomplete  enumeration;  (6)  that  the  conclusion  is 
asserted  upon  a  defective  induction,  or  upon  an  imperfect  gen- 
eralization; (7)  that  the  conclusion  does  not  follow  from  the 
premises;  (8)  that  a  false  or  insufficient  cause  is  assigned;  (9) 
that  the  wrong  point  is  answered,  or  the  point  in  dispute  is 
mistaken;  (10)  that  the  weight  of  objections  is  unduly  ad- 
justed. 

§  813.  Illicit  assumption. — Illicit  or  undue  assumptions  con- 
stitute the  most  effective  weapons  of  the  sophist.^  The  fallac}" 
of  illicit  assumption  is  a  dangerous  one  in  forensic  debates.  It 
appears  in  many  forms,  but  is  almost  always  hidden  by  words 
which  prevent  it  from  being  clearly  seen.  The  most  insidious 
form  of  this  fallacy  is  that  in  which  much  more  is  implied 
than  is  expressed.  This  form  of  illicit  assumption  might,  with 
propriety,  be  named  the  fallacy  of  implied  illicit  assumption. 
The  sophist  who  employs  it  states  a  proposition  not  broad  enough 
to  cover  the  proposition  he  professes  to  prove,  and  then,  as  he 
proceeds,  covertly  assumes  all  that  is  essential  to  give  his  prop- 

'See  State  v.  Sullivan.  120  Ind.  197,  199. 
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osition  the  sweep  his  argument  demands.     Thus,  it  is  argued 
that  no  contract  in  writing  is  barred  by  the  six  years  statute  of 
limitation,  and  it  is  assumed  that  the  contract  is  in  writing, 
but  the  evidence  proves  that  the  contract  is  partly  written  and 
partly  verbal.     In  this  example  we  have  the  covert  assumption 
that  the  contract  is  m  writing,  whereas,  in  legal  contempla- 
tion, a  contract  partly  written  and  partly  verbal  is,   in  such 
cases,  entirely  an  oral  contract.^     In  some  instances  the  im- 
plied assumption  is  a  double  one,  thus  enabling  the  disputant, 
when  hard  pressed,  to  shift  from  one  branch  to  the  other.     In 
the  example  given  there  are  really  two  assumptions:  one,  that 
a  contract  partly  in  writing  is  in  law  a  written  contract;  the 
other,  that  where  a  contract  is  partly  in  writing  the  six  years 
statute  of  limitations  does  not  apply.     Take,  as  a  further  illus- 
tration, a  case  where  the  evidence  shows  that  the  accused  killed 
the  deceased  with  a  deadly  weapon.     In  such  a  case  if  the  pros- 
ecutor should  argue  that  the  accused  was  guilty  of  murder  in 
the  first  degree,  he  would  be  tacitly  assuming  that  the  act  was 
premeditated. 2     The  fallacy  of  proving  only  a  part  of  a  prop- 
osition is  really  a  form  of  the  implied  illicit  assumption.^     The 
disputant  who  employs  the  fallacy  usually  enlarges  upon  the 
part  established,  puts  it  in  various  forms,  and,  by  every  artifice 
at  command,   makes  it  as  conspicuous  as  possible.     Having 
secured  attention  to  the  part  proved,  he  endeavors  to  make  it 
appear  that  it  covers  the  whole  ground,   sedulously  avoiding 
reference  to  the  part  not  covered.     This  fallacy  is  more  effective 
when  the  conclusion  is  not  expressly  stated;  so  the  sophist  is 
careful  to  refrain  from  any  specific  statement  of  the  conclusion, 
and  deals  only  in  generalities,  except  when  giving  prominence 
to  the  part  of  his  proposition  that  is  really  established.     It  is 
frec^uently  employed  in   cases  where  written  instruments,   or 
statutes,  are  under  consideration.     The  sophist,  in  such  cases, 

'  In  Sithinu.TheBoard,  66Ind.  109,  sions,  97,  99,  for  an  example  of  this 

the  court  was  led  into  error  by  this  as-  fallacy,  its  exposure  and  overthrow, 
sumption,  and  in  The  Board  v.  Shipley,        ^  Of  course,  there  is  no  fallacy  where 

77   Ind.  553,  the  error  was  corrected  it  is   avowed   that    part  only  of  the 

and  the  earlier  case  overruled.  proposition  is  proved. 

'  See,  also,  Blaine's  Political  Discus- 
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selects  a  passage,  or  a  clause,  favorable  to  his  theory,  and  ig- 
nores the  parts  that  oppose  it.  Few  fallacies  are  more  common 
in  forensic  debates  than  this.  In  dealing  with  implied  illicit 
assumptions,  the  first  step  is  to  make  what  is  implied  in  thought 
take  form  in  words.  What  is  implied  is,  of  course,  first  to  be 
discovered,  and  this,  often,  is  a  work  of  difficulty,  for  illicit 
assumptions  are  commonly  so  cleverly  disguised  that  it  is  not 
easy  to  find  them.  When  the  discovery  is  made,  the  implied 
assumption  is  to  be  given  body,  so  that  it  may  be  clearly  seen. 
It  is  hardly  straining  our  illustration  to  say  that,  while  the  as- 
sumption remains  implicit  in  thought,  it  is  a  bodiless  specter 
that  none  can  see;  but  when  given  expression  in  words,  it  takes 
form  and  body,  so  that  it  may  be  seen  and  known.  The  pro- 
cess of  discovering  and  exposing  this  fallacy,  when  it  takes  the 
form  of  asserting  that  all  is  proved  when  only  a  part  is  proved, 
is  made  easier  by  fully  and  clearly  stating  the  conclusion  sought 
to  be  established.  When  this  is  made  clear,  it  is  not  so  very 
difficult  to  show  how  far  short  the  proof  comes  of  establishing 
the  asserted  conclusion. 

§  814.  Illicit  assumption  in  analoo:ical  reasoning. — Illicit 
assumptions  are  a  prolific  source  of  error  in  analogical  reason- 
ing. On  the  part  of  one  disputant,  it  is  assumed  that  thiere  is 
an  essential  resemblance  between  the  analogue  and  the  case  or 
proposition  it  is  adduced  to  maintain,  when,  in  fact,  there  is 
some  resemblance,  but  not  the  resemblance  required;  on  the 
part  of  the  other,  it  is  denied  that  there  is' an  essential  resem- 
blance, and  differences  are  indicated  which  do  not  touch  the 
essential  point.  It  is  not  necessary  that  the  resemblance  should 
be  close  upon  all  points,  but  it  is  essential  that  it  should  be 
close  upon  the  material  point.  Mr.  Mill,  in  his  discussion  of 
this  subject,  says:  "Now,  an  error  or  fallacy  of  analogy  may 
occur  in  two  ways.  Sometimes  it  consists  in  employing  an  ar- 
gument of  either  of  the  above  kinds  with  correctness,  indeed, 
but  overrating  its  probative  force.  *  *  *  *  Bq^  i\^{q  jg 
only  one  of  the  modes  of  error  in  the  employment  of  arguments 
of  analogy.  There  is  another  more  properly  deserving  the 
62 
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name  of  fallacy,  namely,  when  resemblance  on  one  point  is 
inferred  from  resemblance  in  another  point,  though  there  is 
not  only  no  evidence  to  connect  the  two  circumstances  by  way 
of  causation,  but  the  evidence  tends  positively  to  disconnect 
them."^  "The  special  danger,"  says  Mr.  Sidgwick,  "of  any 
argument,  so  far  as  it  relies  upon  analogy,  is  the  possible  ex- 
istence of  unsuspected  and  essential  difference  between  the 
things  compared.  This  is  the  vital  point  to  which  the  attack 
should  be  directed,  and  which,  if  we  are  defending  the  anal- 
ogy, it  behooves  us  most  to  be  prepared  to  guard.  "^  The  fal- 
lacy of  asserting  that  to  be  an  analogy  which  is  not  an  analogy 
is  conquered  by  proving  that  upon  the  essential  points  there  is 
not  the  requisite  resemblance.  The  fallacy  of  unduly  estimat- 
ing the  probative  force  of  the  analogy  is  confuted  by  proving 
that  the  analogy  is  extended  beyond  its  legitimate  effect. 

§  815.  Fallacy  of  examples. — Closely  related  to  the  fallacious 
process  we  have  just  discussed  is  that  of  the  fallacy  of  exam- 
ples. This  fallacy  consists  in  assuming  that  the  supposed  case, 
or  the  example  adduced  by  way  of  illustration,  is  the  same  in 
its  essential  points  as  the  case  in  judgment.  It  is  a  very  com- 
mon practice  to  invent  examples  bearing  some  resemblance  to 
the  real  case,  and  covertly  assume  that  the  cases  are  alike,  or 
the  resemblance  so  close  that,  in  principle,  or,  as  the  logical 
phrase  runs,  in  essence,  they  are  the  same.  An  effective  method 
of  dealing  with  this  fallacy  is  to  state  the  conclusion  required 
in  the  real  case,  and,  after  thus  exhibiting  the  point  actually 
in  dispute,  show  the  difference  between  the  invented  case  and 
the  real  one.  If  it  can  be  shown  "that  the  resemblance,  even 
if  on  the  whole  real  and  deep,  is  not  essential  for  the  purpose 
intended,"^  the  fallacy  is  exposed.  An  important  part  of  this 
work,* as  is  sufficiently  evident,  consists  in  keeping  the  real 
point  in  issue  constantly  and  plainly  in  view. 

§  816.    Fallacy  of  confusion. — The  fallacy  which  some  writ 

^  Logic,  554 ;  Devey's  Logic,  322.  '  Sidgwick  on  Fallacies,  252,  253. 

*  Fallacies,  267. 
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ers  denominate  the  fallacy  of  confusion'  is,  at  bottom,  as,  in- 
deed, most,  if  not  all,  the  material  fallacies  are,  a  species  or 
form  of  the  illicit  assumption.'^  At  the  foundation  of  all  ma- 
terial fallacies — and  by  the  term  material  fallacies  is  meant  a 
fallacy  in  the  premises  or  basis  of  the  argument — is  an  undue 
assumption,  either  expressed  or  implied.  Where  a  wrong 
cause  is  assigned  for  an  effect,  or  an  effect  attributed  to  a 
wrong  cause,  or  a  wrong  meaning  given  to  a  word,  or  where 
the  question  is  begged,  there  is,  as  an  analysis  rightly  made 
will  disclose,  an  undue  assumption.  But  it  is  not  important 
to  our  purpose,  nor  is  it  within  the  scope  of  our  work,  to  dis- 
cuss this  subject,  and  we  shall  assume  that  the  fallacy  of  con- 
fusion is  a  species  of  the  fallacy  of  illicit  assumption,  and  not 
a  distinct  fallacy.  Mr.  Mill  asserts  that  nearly  all  fallacies 
may  be  brought  under  the  head  of  fallacies  of  confusion,  but 
treats  under  that  head  only  such  fallacies  as  arise  from  an  im- 
proper use  of  language.^  Other  writers  give  a  wider  sweep  to 
the  term,  and  still  others  treat  fallacies,  classified  by  Mr.  Mill 
as  fallacies  of  confusion,  under  the  head  of  ambiguous  middle.^ 
We  shall  not  confine  the  term  fallacies  of  confusion  to  verbal 
fallacies,  for  we  think  that  there  are  other  forms  of  the  illicit 
assumption  that  should  properly  be  ranked  as  fallacies  of  con- 
fusion. 

§  817.  Incomplete  discrimination. — The  fallacy  of  incom- 
plete discrimination  is  one  of  the  most  common  of  the  forms 
of  the  fallacy  of  confusion.  The  fallacy  of  incomplete  dis- 
crimination  has   many   phases.     It  occurs   where   differences 

'  Mill's  Logic,  Chap,  vii;  McCosh's  Devey  does,  indeed,  adopt  this  classi- 

Logic,  180.  fication,   for  he    says    that    fallacies 

*  Logical  writers  generally  concede  "may  be  ranked  under  premise  un- 
that  their  treatment  of  fallacies  is  not  duly    assumed,   and    irrelevant    con- 
strictly  scientific,  and  that  the  divis-  elusion."     Logic,  304. 
ion  of  the  subject  usually  made  in  the        'Logic,  563. 

logical  treatises  is  not  accurate.     We        MVhately's    Logic,    Bk.   Ill,    §8; 

venture  to  submit  that  the  fault  is  in  Jevons'  Logic,  171 ;   McCosh's  Logic, 

not  making  the  fallacy  of  undue  as-  175.     Mr.  Sidgwick  admirably  treats 

sumption  the  genus,  and  arraying  the  this  general  subject.     Fallacies,  170. 
various  forms  as  the  species.      Mr. 
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that  take  a  case  out  of  the  operation  of  a  general  rule,  or  a 
maxim,  are  concealed,  or  are  not  seen,  and  the  rule  or  maxim 
is  applied  to  the  particular  case.  It  occurs  where  maxims  are 
confused  with  axioms.^  It  occurs  where  maxims  are  assumed 
to  be  of  universal  application,  when  they  are  only  general  in 
their  operation.^  It  is  present  in  those  cases  where  a  distinc- 
tion is  lost  sight  of,  and  the  particular  case  is  placed  in  the 
wrong  class. ^  It  is  present  in  the  arguments  which  apply  to 
cases  of  one  class  a  rule  applicable  only  to  cases  of  a  different 
class;  as,  for  illustration,  where  a  rule  applicable  only  to  ac- 
tions ex  delicto  is  applied  to  actions  ex  contractu}  The  error  in 
the  decision  of  a  noted  case — one  that  is  often  referred  to,  and 
generally  condemned — rests  upon  a  failure  to  discriminate  be- 
tween an  agent  and  an  independent  contractor.'^  It  is  tacitly 
assumed  in  that  case  that  an  independent  contractor  stands  to 
his  employer  in  the  same  relation  that  an  agent  or  servant 
does,  whereas  there  is  an  essential  difference,  for  in  the  one 
case  the  employer  has  no  control  over  the  contractor,  while  in 
the  other  the  agent  or  servant  is  subject  to  his  employer's  com- 
mand. Other  cases  have  been  wrongly  decided  because  the 
courts  have  failed  to  make  a  proper  discrimination,  and,  be- 
cause of  that  failure,  have  illogically  extended  the  riile  that  an 
employer  is  not  liable  for  the  acts  of  his  contractor,  they  hav- 
ing treated  it  as  an  universal  one,  whereas  it  is  only  a  general 
one;  for  there  are  cases  in  which  he  is  liable;  as,  for  instance, 
where  the  work  is  intrinsically  dangerous,  or  is  a  nuisance.^ 
The  form  which  the  fallacy  of  incomplete  discrimination  as- 

'  Ram's    Legal    Judgments   (Town-  fulness  and  negligence,  as  Mr.  Beach 

shend's  ed.) ,  45.  clearly  shows.   Beach  on  Contributory 

'  Bonomi    v.    Backhouse,    27    Law  Negligence,  67. 

Jour.   N.   S.   Q.  B.   378;    Jenkins  v.  *  Walsh  v.  The  Chicago,  etc.,  Co., 

Wheeler,  4  Robt.  N.  Y.  Supr.  575.  42  Wis.  23,  S.  C.  24  Am.  R.  376. 

MVood  V.  Milwaukee,  etc.,  Co.,  32  *Bush  v.  Steinman,  1  B.  &  P.  404; 

Wis.  .398;    Orange  Bank  v.  Brown,  3  Conflict  of  Judicial  Decisidns,  7. 

Wend.  158;  Walsh  v.  Chicago,  etc.,  n  Shearm.  &  Redf.  on  Negligence 

Co.,  42  Wis.  23,  S.  C.  24  Am.  R.  376;  (4th  ed.),  §  175.     To  the  fallacy  of  in- 

Van  Brocklen  v.  Smeallie,  140  N.  Y.  complete   discrimination   may  be  at- 

70,   74.    This  fallacy  misleads  those  tributed  the  error,  which  is  found  in 

who  fail  to  discriminate  between  will-  some  of  the  cases,  of  exonerating  mas- 
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suraes,  when  tliere  is  an  error  in  applying  a  general  rule  to  a 
particular  case,  is  essentially  the  same  as  that  which  some  of 
the  logical  writers  say  may  not  "inaptly  be  called  the  misap- 
plication of  abstract  principles."  This  form  of  the  fallacy  of- 
ten misleads  counsel  in  the  preparation  of  instructions,  for, 
without  justly  discriminating  differences,  they  state  a  general 
principle,  correct  in  the  abstract,  l)ut  which  does  not  fit  the 
case  in  hearing.  A  rule  may  be  relevant  to  one  state  of  facts 
and  entirely  irrelevant  to  another  state  of  facts.  It  is  very 
common  also  for  advocates  to  content  themselves  with  assert- 
ing a  general  principle  without  proving  that  it  applies  to  the 
case  which  they  assume  it  rules.  The  error  is  in  assuming  as 
true  of  the  particular  case,  without  limitation,  what  is  true  of 
it  only  in  some  respect.  Thus,  it  is  true,  as  a  general  rule, 
that  all  contracts  founded  on  a  valuable  consideration  are 
valid,  and  may  be  enforced;  but  this  general  rule  would  not 
apply  to  a  case  where  the  statute  requires  the  contract  to  be  in 
writing,  as,  for  instance,  where  the  promise  is  to  pay  the  debt 
of  another.  To  employ  another  illustration:  It  is  true,  as  a 
general  rule,  that  "fraud  vitiates  everything,"  and  it  is  also 
true  that  within  this  general  rule  fall  promissory  notes;  but  if, 
in  the  particular  case,  the  note  has  been  tranferred,  for  value 
and  before  maturity,  to  a  good-faith  holder,  the  rule  may  not 
apply.  These  examples^  may  serve  to  show  the  character  of 
the  fallacy  we  have  been  endeavoring  to  describe,  and  to  sug- 
gest the  method  of  answering  or  removing  it.  The  fallacy  of 
incomplete  discrimination  sometimes  consists  in  illicitly  nar- 
rowing a  principle.  The  error  in  this  form  of  the  fallacy  is, 
we  need  hardly  say,  the  reverse  of  that  in  the  form  last  de- 
ters entirely  from  liability  to  servants  100  Ind.  181 ;  Shearm.  &  Redf.  on 
for  the  negligence  of  others  employed  Negligence  (4th  ed.),  §  205. 
in  the  master's  service.  The  error  '  Once,  for  all,  it  may  be  said  that 
arises  from  a  failure  to  discriminate  examples  are  chosen  because  of  their 
and  note  the  important  element  that,  brevity  and  simplicity  rather  than  be- 
where  the  servant  or  agent  stands  in  cause  of  their  illustrative  force,  as  it 
the  master's  place,  all  the  acts  which  is  not  possible  to  give  examples  re- 
he  performs  in  discharging  the  duties  (juiring  many  words  for  their  state- 
of  that  place  are,  in  law,  the  acts  of  ment. 
the  master.    Indiana  Car  Co.  v.  Parker, 
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scribed.  Thus,  the  counsel  for  a  man  accused  of  murder  puts 
his  defense  upon  the  theory  of  self-defense,  and  argues  that,  as 
the  accused  was  in  imminentdanger  of  great  bodily  harm,  he  was 
justified  in  taking  the  life  of  his  assailant,  but  does  not  limit 
his  proposition  by  adding  to  it  the  qualifying  clause,  "being 
himself  without  fault."  Concerning  the  detection  and  expos- 
ure of  fallacies  of  incomplete  discrimination  of  the  kind  we 
have  mentioned,  it  may  be  said,  in  general  terms,  that  the 
safest  process  is  to  discover  and  affix  the  essential  marks.  It 
is  by  marks,  as  we  have  said,  that  the  essential  properties  of  a 
thing/  whether  it  be  a  legal  proposition  or  a  fact,  are  known, 
and  it  is  the  essential  or  material  qualities  that  the  law  re- 
gards. We  can  not  identify  a  ma^n  unless  we  know  his  fea- 
tures, although  we  may  know  in  a  general  way  that  he  is  a 
man.  So,  we  may  know,  generally,  that  a  rule  is  relevant, 
but  without  knowing  the  marks  of  a  case  we  can  not  know 
whether  it  falls  under  the  rule;  nor  can  we  know  whether  the 
case  belongs  under  a  rule  or  under  some  exception,  unless  we 
know  its  essential  marks.^  Men  frequently  fail  to  discriminate 
between  the  fact  itself  and  its  signs  or  marks.  The  books  con- 
tain cases  where  men  have  been  convicted  because  of  the  fal- 
lacy of  mistaking  the  sign  for  the  fact.'^  The  logical  writers 
give  many  illustrations  of  the  "fallacy  of  mistaking  a  sign  of 
a  thing  for  the  thing  itself,"*  but  none  more  striking  than 
those  found  in  the  reports.  In  civil  cases,  as  well  as  in  crim- 
inal, it  often  happens  that  the  signs,  which  are  in  reality  the 
evidence  of  an  act  or  occurrence,  are  assumed  to  be  the  act  or 
occurrence  itself.  Thus,  in  cases  of  fraud  it  is  unduly  as- 
sumed that  the  badges  of  fraud  constitute  the  fraud  itself, 
whereas,  they  do  no  more  than  indicate  or  prove  the  fraud. ^ 
It  may  be  that  the  evidence  is  sufficient  to  establish  the  fact 

'  Bowen's   Logic,   10.      Esser  says:  lected   many    cases   wliich    illustrate 

"To  think  is  to  designate  an  object  this  fallacy.     Ram  on  Facts,  289,  439. 

through  a  mark  or  attribute."  *  Devey's  Logic,  328. 

'Lotze's  Logic,  120.  ^  Phelps  v.  Smith,  116  Ind.  387,  S. 

3  In  the  work  called  "Famous  Cases  C.  17  N.  E.  R.  002 ;    Elston  v.  Castor, 

of  Circumstantial  Evidence,"  and  in  101    Ind.   426;     Blish    v.   Collins,    13 

that  called  "Legal  Puzzles,"  are  col-  West.  Rep.  546. 
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in  dispute,  but  it  is  not  the  fact  itself.  It  may  be,  for  in- 
stance, that,  if  it  were  proved  that  a  conspiracy  was  entered 
into  to  defraud  creditors  by  obtaining  property  for  an  insolvent 
buyer  by  giving  him  a  false  credit,  it  might  be  safely  assumed 
that  the  fraud  was  established;  but  it  could  not  be  assumed 
without  error  that  the  evidence  constitutes  the  fraud.  The 
rules  of  pleading  very  clearly  recognize  the  distinction  between 
the  facts  and  the  evidence,^  and  this  distinction  is  often  im- 
portant in  charging  the  jury.  It  would,  for  instance,  be  proper 
to  instruct  a  jury  as  to  the  effect  of  badges  of  fraud,  but  it 
would  not  be  proper  to  direct  them  that  the  badges  constitute 
the  fraud. 

§  818.  Non  causa  pro  causa.— A  kindred  fallacy  is  that  of 
assuming  that  to  be  a  cause  which  is  not  a  cause.  "In  this 
fallacy,"  says  Mr.  Jevons,  "we  assume  that  one  thing  is  the 
cause  of  another  without  any  sufHcient  grounds."  -  Archbishop 
Whately  subdivides  this  fallacy,  and  makes  an  independent 
subdivision  of  that  form  of  it  in  which  a  sign  is  mistaken  for 
a  cause.  He  gives  many  striking  illustrations,  and,  among 
others,  gives  this:  "Nothing  is  more  common  than  to  hear  a 
person  state  confidently,  as  from  his  own  experience,  that  such 
and  such  a  patient  was  cured  by  this  or  that  medicine,  whereas 
all  that  he  absolutely  knows  is  that  he  took  the  medicine,  and 
that  he  recovered. ' '  ^  Witnesses  very  often  employ  this  fallacy, 
and  it  is  very  common  in  the  arguments  of  advocates.  The 
form  of  this  fallacy  which  does  most  mischief  in  forensic  dis- 
cussions is  the  one  Mr.  De  Morgan  describes  as,  "The  mistake 
of  imagining  necessary  connection  where  there  is  none,  in  the 
way  of  cause,  considered  in  the  widest  sense  of  the  word."* 
The  illustration  generally  given  by  the  logical  writers  is  the 

>  Stephens    on    Pleading    (Heard's  made  Columbus  think  he  had  discov<. 

ed.),  341n.  eredapart  of  Asia?"  inquired  a  search- 

'  Jevons'  Logic,  181.  er  after  historical  truth.    "Because  he 

'  Logic,  Book  III,  §  14.  saw  the  Indians  and  naturally  assumed 

♦Formal  Logic,   268.     A   humorous  that   he  had  discovered    India,"  an- 

example  of  one  phase  of  this  fallacy  swered  the  man  who  is  never  at  a  loss 

is  supplied  by  this  anecdote:    "What  for  a  reason  or  an  explanation. 
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reasoning  of  those  who  concluded  that  the  star  Sirius  causes 
the  heat  which  prevails  during  the  time  of  its  ascension.^  A 
recent  case  supplies  an  apt  illustration  of  this  fallacy. ^  In  the 
case  referred  to,  a  pit  had  been  dug  near  the  line  of  a  street; 
the  plaintiff,  a  constable,  had  a  prisoner  in  his  custody,  on  the 
way  to  jail;  as  they  came  opposite  the  pit,  the  prisoner  seized 
the  plaintiff  and  threw  him  into  it,  and  it  was  argued  that  the 
town  was  liable.  The  fallacy  of  which  we  are  here  speaking 
caused  the  sacrifice  of  many  lives  during  the  years  when  courts 
permitted  persons  to  be  condemned  and  executed  as  witches. 
The  proof  which  good  men  and  great  judges  accepted  as  suffi- 
cient was  based  on  assumptions  of  connection  between  cause 
and  effect  so  utterly  absurd  as  to  seem  idiotic  to  even  the  most 
superficial  reasoner  of  this  age. 

§  819.  Verbal  fallacies. —  An  important  and  mischievous 
form  of  the  fallacy  of  confusion  arises  from  an  improper  use  of 
language.  Mr.  Mill  restricts  the  term  "fallacies  of  confusion" 
to  verbal  fallacies,  and  after  saying  that  fallacies  of  confusion 
are  those  in  which  the  error  is  "not  so  much  a  false  estimate 
of  the  probative  force  of  known  evidence  as  an  indistinct,  in- 
definite and  fluctuating  conception  of  what  that  evidence  is," 
says:  "At  the  head  of  these  stands  that  multitudinous  body 
of  fallacious  reasonings  in  which  the  source  of  error  is  the  am- 
biguity of  terms;  when  something  which  is  true,  if  a  word  be 
used  in  a  particular  sense,  is  reasoned  as  if  it  were  true  in  an- 
other sense.  "^  Other  writers  treat  this  fallacy  under  the  head 
of  "ambiguous  middle,"*  and  others  under  tlie  head  of  "ver- 
bal fallacies."^  The  fallacies  which  arise  in  forensic  discus- 
sions from  the  uncertainty  of  the  meaning  affixed  to  words 
may,  to  employ  the  term  used  by  Mr.  Mill,  be  truly  said  to  be 
"multitudinous."     The   disputes   respecting   the   meaning   of 

'  Port  Royal  Logic,  Part  III,  Chap.  ■;;.  Postal  Tel.,  etc.,  Co.,  60  Fed.  R.  987. 

xix,  §  3 ;  Theory  of  Thought,  292 ;  De-  ^  Logic,  50.3. 

vey's  Logic,  320.  •♦Whately's  Logic,   Book  III,   §  3; 

*  Alexander  v.  Town  of  New  Castle,  Theory  of  Thonght,  261. 

115  Ind.  51,  S.  C.  17  N.  E.  R.  200;  38  *  Devey's  Logic,  307. 
Alb.   Law  Jour.  23.     See,  also,  Zopfi 
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words  are  almost  endless,  l>ut  tkey  go  beneath  words  to  things. 
They  arise  in  the  eonstruction  of  written  constitutions,  of  stat- 
utes, of  wills,  of  deeds,  and  of  contracts  of  every  description, 
and  it  is  no  wonder,  therefore,  that  there  are  phases  almost 
innumerable  of  the  fallacies  of  this  class. ^  One  form  is  where 
the  reasoner  takes  a  word  improperly  used  and  deduces  from  it 
an  unsound  conclusion.  Thus,  many  good  men,  deceived  by 
the  use  of  the  word  "license,"  as  applied  to  dram-sellers,  argue 
that  it  is  the  grant  of  a  privilege  not  previously  enjoyed,  and 
the  enlargement  of  a  right;  whereas,  the  exaction  of  a  license 
is  a  restriction  imposed  by  law  in  the  nature  of  a  tax.^  The 
error  in  this  phase  of  the  fallacy  consists  in  carrying  to  other 
cases  a  meaning  accidentally  given  to  a  word  in  a  particular 
case,  or  in  a  special  class  of  cases.  It  is  a  peculiar  form  of  the 
fallacy  of  judging  a  thing  by  its  accidental  incidents,  rather 
than  by  its  essential  properties.  Archbishop  AVhately  very 
nearly  touches  the  fallacy  under  immediate  mention  when  he 
says:  "It  often  happens  that  one  or  more  of  the  above  rules 
is  violated  through  men's  proneness  to  introduce  into  their 
definitions  accidental  along  with,  or  instead  of,  essential  cir- 
cumstances. I  mean  that  the  notion  they  attach  to  eacli  term 
and  the  explanation  they  would  give  of  it  shall  embrace  some 
circumstances  generally,  but  not  always,  connected  with  the 
thing  they  are  speaking  of,  and  which  might,  accordingly  (by 
the  strict  account  of  an  accident),  'be  absent  or  present,'  the 
essential  character  of  the  subject  remaining  the  same."^  It 
may  happen  that,  as  to  a  particular  case,  there  is  no  error  in 
attributing  to  a  word  its  accidental  meaning.  This,  of  course, 
is  to  be  determined  from  the  words  with  which  it  is  associated. 
It  may,  in  general,  be  safely  assumed  that  there  is  a  fallacy 
where  words  are  used  as  expressive  of  their  accidental  mean- 
ing; but  this  assumption  is  a  mere  rebuttable  presumption  that 
will   give   wa}'   to   countervailing   evidence.      Where  the  acci- 

'  "One -half    of    the    Englisli    Ian-  ^.iitz  r.  City  of  Crawfordsville,  lOi) 

guage,"  said  Baron  Aklerson,  "is  in-  Ind.  4(i6. 

terpreted  bj'  the  text."     Delevene  i\  '  Logic,  Chap,  v,  §  6. 
Parker,  9  Dowl.  Pr.  C.  245. 
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dental  meaning  is,  without  justification,  attributed  to  a  word, 
the  most  successful  method  of  refuting  the  fallacy  is  to  so  state 
its  essential  meaning  that  its  accidental  incidents  may  be  clearly 
perceived,  and  to  keep  the  essential  meaning  constantly  in 
view,  unclouded  by  the  accidental  incidents.  Judging  words 
by  their  accidental  incidents,  and  not  by  their  essential  prop- 
erties, also  occurs  where  words  are  taken  in  a  sense  more  literal 
and  limited  than  the  context  justifies,  or  the  person  who  used 
them  intended.  What  is  accidental,  and  what  essential,  is  to 
be  determined  by  a  close  examination  of  the  context,  by  a  con- 
sideration of  the  purpose  of  the  person  who  employed  the  words 
involved  in  the  dispute,  and  by  reference  to  the  object  intended 
to  be  accomplished.  What  is  accidental  in  one  case  may  be 
essential  in  another.  The  true  rule  is  that  stated  by  Vattel:  ^ 
"We  ought  always  to  affix  such  a  meaning  to  the  expressions 
as  is  most  suitable  to  the  subject  or  matter  in  question."^  The 
fallacy  which  results  from  a  violation  of  this  rule  is  well  illus- 
trated by  the  argument  of  the  counsel  in  an  old  and  familiar 
case,  who  contended  that  a  statute  making  it  a  crime  to  let 
blood  on  the  public  streets  applied  to  a  surgeon  who  used  the 
lancet  to  relieve  one  who  was  ill.  In  discussing  the  general 
subject  of  fallacies  of  accident,  Mr.  Jevons  thus  speaks  of  the 
form  under  immediate  mention:  "It  would  be  a  case  of  the 
direct  fallacy  of  accident  to  infer  that  a  magistrate  is  justified 
in  using  his  power  to  forward  his  own  religious  views  because 
every  man  has  a  right  to  inculcate  his  own  opinions."^  Mr. 
Hammond  supplies  an  apt  illustration  by  referring  to  the  fa- 
mous order  of  General  John  A.  Dix:  "If  any  man  hauls  down 
the  American  flag,  shoot  him  on  the  spot."  In  commenting 
on  the  illustration,  Mr.  Hammond  says  that  "It  certainly  was 
not  the  intention  of  General  Dix  that  every  flag  should  be  kept 
flying  night  and  day,  until  worn  out.      Yet  a   literal  interpre- 

'  Law  of  Nations,  250.  ascertaining  exactly  to  what  cases  a 

'Logic,  177.  This  author  justly  says:  legal  or  moral  rule  does  or  does  not 

"Almost  all  the  difficulties  which  we  extend;    hence  the  interminable  dif- 

meet  in  matters  of  law  and  moral  duty  ferences  of  opinion  among  the  judges 

arise  from  the  impossibility  of  always  of  the  land."     Ibid,  178. 
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tatioii  of  the  order  would  iini)ly  nothing  else."^  The  remedy 
for  the  fault  of  unwarrantably  adhering  to  a  rigid  literal  inter- 
pretation is  to  interpret  the  words  by  the  occasion  and  its  at- 
tendant circumstances.  It  is  not  enough  to  give  a  mere  ab- 
stract detiniti(;n  in  all  cases,  for  there  are  many  cases  in  which 
the  discussion  .should  go  into  the  history  of  the  past,  and  should 
point  to  consequences  that  may  arise  in  the  future.^ 

§  820.  Fallacy  of  equivocation. — A  form  of  the  fallacy  which 
wo  are  discussing,  more  mischievous  and  insidious  than  one 
who  has  not  observed  the  mischief  it  works  in  forensic  discus- 
sions would  imagine,  is  that  of  equivocation.  By  the  faUacy 
of  equivocation,  as  we  here  employ  the  term,  is  meant  the  fal- 
lacy of  using  a  word  in  one  sense  in  one  part  of  an  argument 
and  in  a  different  sense  in  another  part.  An  example  given 
by  Mr.  Jevons  of  this  fallacy  is  this:  "All  criminal  actions 
ought  to  be  punished  by  law;  prosecutions  for  theft  are  crim- 
inal actions;  therefore,  prosecutions  for  theft  ought  to  be  pun- 
ished by  law."^  Another  and  more  striking  example  given  by 
this  author  is:  "He  who  harms  another  should  be  punished; 
ho  who  communicates  an  infectious  disease  to  another  harms 
him;  therefore,  he  who  communicates  an  infectious  disease  to 
another  should  be  punished. "  Of  this  example  the  author  says: 
"This  may,  or  may  not,  be  held  to  be  a  correct  argument,  accord- 
ing to  the  kinds  of  actions  we  should  consider  to  come  under 
the  term  harm,  according  as  we  regard  negligence  or  malice  to 
constitute  harm."*  It  is  evident  that  the  fault  in  the  argu- 
ment exhibited  in  the  example  may  be  considered  either  as  one 
of  incomplete  discrimination  or  as  one  of  equivocation.^  If 
viewed  from  the  one  side  it  may  be  referred  to  the  former  class, 
inasmuch  as  its  infirmity  arises  from  a  failure  to  ascertain, 

'  Lieber's      Hermeneutios      (Ham-  cation   for  theft"  a  criminal  action, 

mead's  ed.),  86,  note.  *  Jevons'  Logic,  171. 

'"Definitions," says ]\Ir.  Hammond,  ^  Logical  writers  often  declare  that, 

"are  of  the  utmost  importance  and  "a  fallacy  may  be  assigned  to  this  or 

greatest  influence  in  law."     Lieber's  that  class,  according  to  the  side  from 

Hermeneutics  (Hammond's  ed.),  303.  which  it  is  examined." 

^  A  lawyer  would  not  call  ''a  i)rose- 
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by  a  complete  discrimination,  what  constitutes  legal  harm;  if 
viewed  from  the  other  side  it  may  be  referred  to  the  latter  class, 
inasmuch  as  the  fault  lies  in  using  the  term  "harm"  as  mean- 
ing one  thing  in  one  part  of  the  argument  and  a  different  thing 
in  another  part.  A  like  fault  is  committed  when  it  is  argued 
that,  a  slander  is  a  cause  of  action;  false  words  spoken  of  an- 
other constitute  a  slander;  therefore,  such  false  words  consti- 
tute a  cause  of  action.  Here,  as  in  the  former  example,  the 
fault  may  be  either  that  of  incomplete  discrimination  or  that 
of  equivocation.  This  fallacy  has,  more  than  once,  wrongfully 
secured  a  verdict  for  men  who  have  received  bodily  injuries. 
Jurors  not  infrequently  reason  something  like  this:  An  in- 
jured man  is  entitled  to  recover;  this  plaintiff  is  an  injured 
man;  this  plaintiff  is  entitled  to  recover.  A  similar  process  of 
reasoning  is  sometimes  pursued  by  counsel,  and  adopted  by 
jurors,  in  actions  for  the  recovery  of  damages.  It  is  argued, 
this  man  suffered  damages;  he  who  suffers  damages  is  entitled 
to  recover;  therefore,  this  man  is  entitled  to  recover.  In  one 
part  of  this  supposed  argument  the  term  "suffered  damages" 
is  used  as  meaning  one  who  has  suffered  a  loss,  and  in  the  other 
part  the  word  "damages"  is  used  to  denote  what  the  law  awards 
as  compensation  to  one  who  has  suffered  loss  from  an  action- 
able wrong. 

§  821.  Beo:o:ing  the  question — Yicious  circle.  —  Mr.  Mill 
classes  the  fallacy  commonly  called  "begging  the  question" 
among  the  fallacies  of  confusion.^  Professor  Bowen  says  that 
the  fallacy  "consists  in  assuming,  in  the  course  of  the  argu- 
ment, the  very  point  which  ought  to  be  proved."^  Another 
author  says:  "The  fallacy  oi  petitio  principii,  or  begging  the 
question,  consists  either  in  arguing  in  a  circle  or  assuming  a 
premise  which  unfairly  implies  the  conclusion."-^  The  quali- 
fication expressed  by  the  w^ord  "unfairly,"  as  used  in  Mr.  De- 
vey's  definition,  is  an  -essential  one,  since  every  argument  nec- 
essarily assumes  some  proposition  as  true.     The  denial  of  this 

1  Logic,  570.  '  »Devey's  Logic,  326. 

'  Logic,  294. 
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is  the  denial  of  the  possibility  of  reasoning,  for  it  is  true,  as 
Professor  Bovven  says,  that,  "strictly  speaking,  all  valid  rea- 
soning proceeds,  ex,  conceaaio."  It  is,  therefore,  not  every 
case,  by  any  means,  in  which  it  can  be  said  tliat  the  assump- 
tion of  a  proposition  begs  the  question.  Tlie  assumption  does 
beg  the  question,  however,  when  it  unwarrantably  asserts, 
either  expressly  or  impliedly,  that  the  conclusion  is  proved, 
by  stating  in  other  words  the  conclusion  itself.  When  the 
question  is  begged,  the  reasoner  unfairly  assumes  that  what 
he  brings  forward  as  proof  of  the  conclusion  is  not  the  con- 
clusion, when,  in  truth,  it  is  the  conclusion  differently  ex- 
pressed. An  example  of  this  fallacy,  often  given  by  logical 
writers,  is:  "The  loadstone  attracts  iron  because  of  its  mag- 
netic properties."  The  fallacy  is  one  often  found  in  the  argu- 
ments of  counsel,  and  in  the  opinions  of  the  courts,  and  it  is 
much  more  deceptive  than  most  men  imagine.  Mr.  Mill  justly 
says:  "The  employment  as  proof  of  a  proposition  of  that  on 
which  it  is  itself  dependent  for  proof  by  no  means  implies  the 
degree  of  mental  imbecility  which  might  at  first  be  supposed."^ 
It  occurs  in  many  forms.  Thus,  it  is  argued  that  the  court 
has  jurisdiction  because  it  has  authority  to  liear  and  determine 
the  cause.  Again,  it  is  argued  that  the  crime  of  the  accused  is 
atrocious;  that  insane  men  commit  atrocious  crimes,  and  the 
atrocious  crime  of  the  accused  is  the  act  of  an  insane  man. 
Still  again,  it  is  argued  that  a  man  without  testamentary  ca- 
pacity can  not  make  a  \vi\\;  the  testator  liad  not  a  disposing 
mind,  and,  therefore,  could  not  make  a  valid  will.  In  other 
cases  it  has  been  argued  that  a  statute  is  to  be  construed  so  as 
to  effect  the  intention  of  its  framers,  and  in  this  instance  it 
will  effect  the  intention  of  the  framers  of  the  statute  to  construe 
it  as  authorizing  a  corporation  to  trade  in  lands;  therefore,  the 
corporation  may  trade  in  lands.      In  this  last  example,   it  may 

'Logic,  571.     The   examples   given  Sidgwiclr  says :      "Actual    arguments 

by  way  of  illustration  do  not  convey  are  usually  longer,  more  complex  and 

an  adequate  conception  of  this  fallacy,  less  explicit  than  those  which  are  re- 

nor,  indeed,  can  they  convey  a  just  quired  for  illustration."  Fallacies,  196. 
conception  of  any   fallacy.     As   !\Ir. 
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be  well  enough   to   suggest,   the   only   disputed  question  was 
begged,   namely,  whether  it  was  the  intention  of  the  framers 
of  the  statute  to  authorize  the  corporation   to  trade  in  lands. 
Another  and  simpler  example  is  that  of  the  disputant  who,  in 
a  case  where  the  question  is  as  to  the  execution  of  a  promissory 
note,  argues  that  the  note  is  the  note  of  the  defendant  because 
his  name  is  signed  to  it.     The  maxim,  ''A  matter  the  validity 
of  which  is  at  issue  in  legal  proceedings  can  not  be  set  up  as  a 
bar  thereto,  "1  is  really  directed  against  the  fallacy  of  begging 
the  question,  since  to  permit  a  litigant  to  employ,  as  proof,  the 
very  thing  in  dispute  would  be  to  allow  him  to  beg  the  ques- 
tion. ,  Mr.  Broom  gives,   as  an  illustration  of  the  application 
of  the  maxim,  this  decision:      "Where  a  man  does  not  appear 
on  a  vicious  proceeding,  he  is  not  to  be  held  to  have  waived  that 
very  objection  which  is  a  legitimate  cause  of  his  non-appear- 
ance."'^    The  "vicious  circle,"  as  it  is  called,  is  a  form  of  the 
petitlo  principii.     It  is  not  a  distinct  fallacy,   but  simply   a 
wider  circuit  than  that  traveled  in  when  the  question  is  direct- 
ly begged.     The  fallacy  in  this  form  is,  it  is  hardly  necessary 
to  suggest,  more  likely  to  escape  detection  than  when  the  prem- 
ises and  conclusion  are  not  far  separated.     The  adroit  sophist 
does  not  array  the  premises  and  conclusion  in  close  proximity; 
on  the  contrary,  he  is  careful  to  keep  them  as  wide  apart  as  he 
can.     He  generally  commences  at  the  outer  line  of  the  circle 
and  moves  inward,   never  stating,  if  he  can  avoid  it,  in  clear 
terms,  the  conclusion  he  asserts,   but  doing  all  that  words  will 
enable  him  to  do  to  disguise  and  cloud  his  procedure.     Mr. 
Mill  says:      "The   most  effectual   way,    in  fact,  of  exposing  a 
petitio  principii,   when  circumstances  allow   of  it,  is  by  chal- 
lenging the   reasoner  to  prove  his  premises,  which,  if  he  at- 
tempts to  do,  he  is  necessarily  driven  into  arguing  in  a  circle."^ 
We  venture  to  suggest  that  the  surest  method  is,  first  of  all, 
to  narrow  the  circle  to  its  true  limits,  eliminating  all  merely 
immaterial  matter,  and  condensing  all  that  is  material  into  the 
smallest  possible  compass,  then  to  state  fully  the  conclusion 

'  Broom's  Legal  Maxims,  1(37.  '  Logic,  572. 

■■'  Ibid,  168. 
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and  the  proposition  adduced  in  its  support,  and,  finally,  to 
make  plain  the  identity  of  the  propositions.  The  chief  thing 
is  to  make  it  appear  that  what  is  brought  forward  as  proof  is 
essentially  the  samp  as  the  thing  it  is  assumed  that  it  proves. 
In  other  words,  to  identify  the  proof  with  the  thing  to  be 
proved.' 

§  822.  Fallacy  oi  experience. — Another  species  of  the  falla- 
cies of  confusion  demands  notice,  and  these  fallacies,  for  want 
of  a  better  name,  we  are  bold  enough  to  call  the  fallacies  of  ex- 
perience.'^ The  fallacies  of  experience  are  those  which  result 
where  reasoners  misjudge  their  own  experience.  This  may 
occur  in  at  least  two  forms:  First.  By  giving  to  the  ?eason- 
er's  own  experience  a  wider  sweep  than  it  is  of  right  entitled 
to.  Second.  By  unduly  limiting  all  experience  to  the  reason- 
er's  own  experience.  The  first  of  these  fallacies  has  various 
phases.  One  phase  is  presented  in  a  case  where  a  man  as- 
sumes that  he  knows  a  thing  from  experience  when  he  has  in- 
ferred it,  and  only  knows  from  experience  some  fact  or  facts 
directly  or  remotely  connected  with  it.  This  phase  is  illus- 
trated by  the  reasoning  of  Sir  Kenelm  Digby  respecting  his 
famous  powder.  Of  this  remedy,  an  author  quoted  by  Mr. 
Mill  writes  thus:  -'Whenever  any  w^ound  had  been  inflicted 
this  powder  was  applied  to  the  weapon  that  had  inflicted  it, 
which  was,  moreover,  covered  with  ointment  and  dressed  two 
or  three  times  a  day.  The  wound  itself,  in  the  mean  time, 
was  directed  to  be  brought  together  and  carefully  bound  up 
with  clean  linen  rags;  but  above  all  to  be  let  alone  for  seven 
days,  at  the  end  of  which  period  the  bandages  were  to  be  re- 
moved, when  the  wound  was  generally  found  perfectly  united. 
The  triumph  of  the  cure  was  decreed  to  the  sympathetic  pow- 
der which  had  been  so  assiduously  applied  to  the  weapon; 
whereas,  it  is  hardly  necessary  to  observe  that  the  promptness 
of  the  cure  depended  on   the  total   exclusion   of  air   from  the 

'  When  we  reach  the  foundation  of  '  We  do  this  by  virtue  of  what  Mr. 

this  faUaey  it  will  be  found,  as  we  have  Mill  says  is  the  right  of  every  author, 

intimated,  to  be  really  a  form  of  the  that  is,  to  give  a  provisional  definition 

illicit  assumption.  of  a  subject.     Logic,  18. 
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wound,  and  upon  the  sanitive  operations  of  nature  not  having 
received  any  othcious  interference  of  art. '  '^     The  mistake  made 
by  Sir  Kenehn  and  his  disciples  was  that  of  assuming  that  they 
knew  from  experience  tliat  the  powder  applied  to  the  weapon 
cured  the  wound,  whereas,  all  that  they  did  know  was  that  the 
wound  healed. 2     So,  it  was  assumed  in  one  noted  case  that  a 
man  died   from  poison,   when  all  that  was  really  known  was 
that  he  died.     Subsequent  developments  in  medical   science 
did,  in  fact,  strongly  tend  to  prove  that  he  died  from  natural 
causes.     But  the  error  we  have  pointed  out  is  not  the  only  one, 
by  any  means,  caused  by  men's  giving  an  unduly  wide  sweep 
to  their  own  experience.     It  happens  very  often  that  men  fal- 
laciously measure  the  acts  of  others  by  an  experience  of  their 
own  much  larger  than  others  could  possibly  have.     Thus,  an 
astronomer  would  err  if  he  should  assume  that  an  uneducated 
man  was  not  a  sensible  one  because  he  had  no  knowledge  of 
the  number  and  magnitude  of  the  stars  and  planets  that  trav- 
erse the  "limitless  realms  of  space."     The  second  form  of  the 
fallacy  of  experience  is  illustrated  by  the  case  of  a  man  refus- 
ing to  believe  that  a  motive  was  sufficient  to  induce  another  to 
perform  a  designated  act.     Criminals  have  been  acquitted  be- 
cause jurors  have  reasoned  that  the  motive  was  not  sufficient 
to  induce  a  man  to  commit  a  crime,  taking  as  their  sole  guide 
their  own  experience,  and  concluding  that,  as  they  know  from 
their   experience  that  the  motive  would    not  have  influenced 
them,  it  did  not  influence  the   accused.     On  the  other  hand, 
men  have  been  denied  the  credit  of  a  good  act  because  jurors, 
judging  from  their  own  experience,  have  not  attributed  it  to  ■ 
the  just  motives  which  impelled  its  performance. -"^     Witnesses 
have  been   misjudged  because  jurors,   reasoning   solely   from 

>  Mill's  Logic,  543.  ^  In  commenting  on  Bacon's  essay 
2  It  is  to  the 'fact  that  wounds  and  on  Canning,  Archbishop  Whately, 
diseases  are  cured  by  nature's  power  speaking  of  a  knave,  says:  "He  can 
when  they  are  let  alone,  rather  than  form  no  notion  of  a  nature  nobler  than 
to  men's  accounts  and  explanations  his  own.  He  is  like  the  goats  on  Rob- 
of  the  cure,  which  they  assume  to  give  inson  Crusoe's  island,  who  saw  every- 
from  experience,  that  we  may  most  thing  below  them,  but  very  imperfect- 
confidently  look  for  what  are  so  often  ly  what  was  above  them,  so  that  Rob- 
said  to  be  mysterious  cures.  inson  Crusoe  could  never  get  at  them 
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tlieir  own  experience,  have  concliKlcd  that  the  temptation  was 
such  as  they  themselves  would  have  yielded  to,  and,  tlierefore, 
that  the  witnesses  had  yielded  to  it,  as  they  would  have  done. 
There  are  men  who  would  bring  all  "things  within  the  limits 
of  their  own  little  world,"  and  these  are  the  men  who  reject 
all  things  that  lie  beyond  the  limits  of  their  own  experience. 
Puck's  assertion  that  he  would  put  "a  girdle  around  the  earth 
in  forty  minutes,"  was  for  many  generations  looked  upon  as 
the  wild  dream  of  a  fairy,  or,  rather,  as  a  poet's  airy  fancy, 
but  Morse's  plodding,  painstaking  work  made  the  poet's  fancy 
a  cold  fact.^  Where  the  fallacy  to  be  exposed  is  that  of  wrongly 
attributing  the  result  of  inference  to  knowledge  derived  from 
experience,  the  course  naturally  indicated  is,  to  prove  that  what 
is  supposed  to  be  derived  from  experience  is  really  nothing 
more  than  inference.  Where  an  unduly  wide  sweep  is  at  the 
bottom  of  the  fallacy,  it  is  best  overthrown  by  showing  that 
only  men  of  a  class,  men  who  are,  in  fact,  specialists,  can  justly 
claim  so  large  an  experience,  and  that  the  person  whose  acts 
are  involved  could  not  have  possessed  the  experience  of  the 
specialist.  Thus,  if  a  witness  professes  himself  ignorant  of  a 
defect  in  a  machine  which  another  with  a  wider  knowledge  of 
machinery  would  have  seen,  an  adverse  conclusion  may  be 
averted  by  showing  why  the  one  should  not  have  a  wide  expe- 
rience, and  why  the  other  should.  If  the  fallacy  results  from 
unduly  limiting  the  sweep  of  experience  the  remedy  is  to  prove 
the  inadequacy  of  the  measure,  and  this  is  as  well  done,  per- 
haps, by  showing  what  the  experience  of  men  with  greater  op- 
portunities is,  and  why  it  is  that  the  sweep  of  experience  de- 
pends  on  opportunity.     Thus,    if   the   motive  attributed  to  a 

from  the  valleys,  but  when  he  came  electric    telegraph.      The    governor's 

upon  them  from  the  hill-top  took  them  opponent  appealed  to  the  experience 

quite  by  surprise."  of  the  electors,  whether  a  man  who 

'  Our  meaning  is  well  illustrated  by  had  no  more  judgment  than  to  vote 

an  historical  fact.    Governor  Wallace,  for  such  a  large  appropriation  for  such 

the  father  of  the  author  of  "Ben  Hur,"  a  wild  scheme   was   fit  to   represent 

was  defeated  for  re-election  to  Con-  them  in  Consrress.  and  they  answered 

gross  because  he  voted  to  appropriate  his  appeal  by  giving  him  their  votes. 
$30,000  to  aid  Morse  in  perfecting  his 
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witness  be  not,  within  the  ordinary  experience  of  men,  an  ad- 
equate  one,  it  may  be  shown  that  many  men  have  been  influ- 
enced by  like  motives  to  do  similar  things.  This  method  may, 
of  course,  require  an  examination  of  the  character  of  the  per- 
son whose  acts  are  under  discussion,  as  well  as  of  his  oppor- 
tunities, and  the  circumstances  attending  the  act  involved  in 
the  investigation. 

§  823.  Fallacia  accidentis.  —  Many  of  the  unsound  argu- 
ments that  advocates  employ  result  from  judging  things  by 
their  accidental  incidents,  and  not  by  their  essential  proper- 
ties. The  authors  of  the  Port  Royal  Logic,  in  discussing  this 
fallacy,  say:  "This  sophism  is  called  in  the  schools  fallacia 
accidentis,  which  is  when  we  draw  a  simple,  unrestricted  and 
absolute  conclusion  from  what  is  true  only  by  accident."^ 
Professor  Bowen  says  of  the  fallacy  that,  "It  consists  in  in- 
ferring something  as  true  of  the  subject  simply,  or  without 
limitation,  which  is  true  of  it  only  in  some  respects."^  Acci- 
dental qualities  are  in  one  premise  attributed  to  the  subject, 
while  in  the  other  the  subject  is  taken  in  its  unlimited  extent, 
that  is,  as  possessing  the  essential  properties  inseparable  from 
it.  The  standard  example  given  in  the  books  is  this:  "He 
who  calls  you  a  man  speaks  truly;  he  who  calls  you  a  knave 
calls  you  a  man;  therefore,  he  who  calls  you  a  knave  speaks 
truly."  The  fault  in  the  argument  contained  in  this  example 
is  in  taking  the  subject  in  its  unlimited  extent  in  the  one 
premise,  and  in  the  other  in  only  its  partial  extent;  for  a  sub- 
ject is  taken  in  its  partial  extent  unless  it  is  judged  by  its  es- 
sential properties.  Each  accidental  incident  added  to  a  sub- 
ject narrows  it.  In  the  example  quoted,  man  is  the  genus, 
with  all  the  essential  properties  of  a  genus,  while  the  quality 
of  being  a  knave  is  only  an  accidental  incident,  and  by  adding 
this  incident  the  universality  of  the  term  "man"  is  destroyed. 
If  a  disputant  should  argue  that,  he  who  says  you  are  a  man 
speaks  truly;  he  who  says  you  are  a  witness  says  you  are  a 
man;  therefore,  he  who  says  you  are  a  witness  speaks  truly, 

'  Port  Royal  Logic,  Pt.  Ill,  Chap.        *  Bowen's  Logic,  283. 
xix,  §  5. 
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he  would  unwarrantably  limit  the  subject  man  by  assigning  to 
it  the  accident  of  being  a  witness,  for  it  is  not  true  that  all 
men  are  witnesses,  nor  even  that  the  same  individual  man  is 
at  all  times  a  witness.     We  may,  without  introducing  a  new 
element,  affirm  of  one  man  what  may  be  affirmed  of  all  men  as 
an  essential  property;    for  example,  we  may  affirm   of  every 
man  that  he  is  mortal,  but  we  can  not  affirm  of  one  man  mere- 
ly accidental  incidents  without  introducing    a   new    element. 
Thus,  we  might  justly  affirm  that  the  witness  is  mortal  with- 
out assuming  anything  more  than  that  he   is  a  man,  but  we 
could  not  logically  assert  that  he  is  a  knavish  witness  without 
the    introduction    of    an  additional    premise    attributing   that 
quality  to  him.     It  is  to  be  noted,  however,  that  the  special 
case  may  make  a  thing  essential  that  is  in  general  accidental. 
We  should  misapply,  in   many  instances,  the  rule  that  in  the 
abstract  is  a  general  and  correct  one,  if  we  lost   sight  of  the 
qualities    which   the    special   case    makes    essential.     For  ex- 
ample, it  is  the  abstract  rule  that  all  conveyances  of  land  must 
be  in  writing,  and  no  title  will  pass  except  by  a  written  con- 
veyance, yet,  if  we  applied  that  rule  to  a  special   case  where 
possession  was  taken  of  land  in  part  performance  of  an  oral 
contract,  we  should  err.     Special  cases  may  contain  modify- 
ing elements  which  may  make  a  general  rule  inapplicable,  and 
when  this  is  so  what  would  otherwise  be  accidental  becomes 
essential  in   the  particular  instance.     The   error  of  applying 
general  rules  to  special  cases   may  be  traced  to  the   implied 
illicit  assumption  that  by  no  possibility  can  there  be  any  modi- 
fying circumstances,  while  the  opposite  fallacy,  that  of  attribut- 
ing accidental  incidents  to  every  instance,  may  be  traced,  by 
an  ultimate  analysis,  to  the    implied    illicit  assumption  that 
what  is  accidentally  true  in  one  instance  is  necessarily  true  in 
all. 

§  824.  Incomplete  division. — Reasoners  are  perplexed,  and 
hearers  misled,  by  the  fallacy  of  incomplete  division.  The 
sophist  whose  purpose  is  to  deceive  makes  an  incomplete  di- 
vision, and,  assuming  that  it  is  complete,  that  is,  that  it  ex- 
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hausts  the  subject,  affirms  that  the  thing  in  dispute  does  not 
exist,  or  is  not  true,  because  it  does  not  fall  within  one  of  his 
divisions.  The  essential  elements  of  this  fallacy  are  the  im- 
perfect division  and  the  assumption  that  it  is  perfect  and  ex- 
haustive. Thus,  for  example,  it  is  argued  that  a  void  sale  can 
not  be  ratified,  but  all  sales  are  either  void  or  valid;  this  sale 
is  not  valid;  therefore,  this  sale  is  void,  and  can  not  be  rati- 
fied. The  fault  in  this  argument  is  that  the  division  is  not 
exhaustive,  for  there  is  a  third  class  of  sales,  viz.:  those  that 
are  voidable;  and  voidable  sales  may  be  ratified.  Uberweg 
supplies  a  very  striking  illustration  of  this  fallacy.  "A  very 
good  example,"  says  the  professor,  "is  afforded  by  the  lunacy 
physician,  Maximilia  Jacobi,  whose  decision  was  very  famous 
in  its  day.  When  examining  the  mental  condition  of  a  crim- 
inal, Reina  Stockhausen,  who  had  been  brought  to  his  estab- 
lishment, he  declared  that  he  was  not  insane,  but  quite  able  to 
account  for  his  own  action,  because  his  case  did  not  correspond 
to  any  of  the  six  forms  into  which  he  himself  had  classified 
mental  diseases.  He  thus  overlooked  mixed  forms.  When 
brought  to  the  house  of  correction  the  patient  soon  gave  evi- 
dence of  his  insanity."^  A  similar  fault  is  found  in  this  ex- 
ample: The  plaintiff  was  negligent  if  he  attempted  to  cross 
the  broken  bridge  in  the  darkness;  he  was  negligent  if  he  at- 
tempted to  cross  in  daylight;  either  he  attempted  to  cross  in 
the  darkness  or  in  the  daylight;  therefore,  he  was,  in  any 
event,  negligent.  The  fault  is  in  omitting  the  important  ele- 
ment of  knowledge,  for  if  the  plaintiff  had  no  knowledge  of  the 
danger  he  was  not  necessarily  negligent  in  attempting  to  cross 
the  bridge  in  the  darkness.  Many  of  the  logical  and  legal 
puzzles  may  be  solved  by  making  a  complete  division.  The 
famous  case  of  Bullum  v.  Boatum,  which  so  perplexed  the  old 
judges,  maybe  decided  by  making  a  third  division,  that  of 
contributory  negligence.  If  the  man  who  tied  his  boat  with 
straw  was  negligent,  he  could  not  recover;  if  the  man  who  let 
his  bull  run  at  large  was  negligent,  he  could  not  maintain  an 
action.  Herman  Lotze  suggests  that  the  old  puzzle  presented 
'  Uberweg' s  Logic,  533. 
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by  the  suit  of  Protagoras  against  his  pupil,  Eualthus,  may  be 
solved  by  a  similar  method.     Speaking  of  this  puzzle,  the  pro- 
fessor says:      "Eualthus  is  to  pay  for  the  instruction   he  has 
received  as  soon  as  he  wins  his  first  case,  but  as  he  engages  in 
no  suit  Protagoras  gets  nothing,  and  sues  him  on  that  account. 
Now,  whether   Eualthus   wins   or   loses   this   suit  the   verdict 
must,  in  any  case,  either  oblige  him  to  do  that  which  the  con- 
tract releases  him  from  doing,  or  release  him  from  doing  that 
which  the  contract  obliges  him  to  do.     Various  solutions  of 
the   difficulty    have  been   attempted    on  the   supposition   that 
Eualthus  is  allowed  to  win  his  first  suit  because  he  has   won 
no  previous  suit,  and  so  had  not  yet  become  obliged  to  pay. 
It  was  open  to  Protagoras  to  institute  a  fresh  suit,  which  must 
have    this   time  led   to   his   pupil    being   condemned  to  pay.^ 
This  would  be  shifting  an  absurdity  off  logic  in  order  to  make 
a  present  of  it  to  jurisprudence.     I  will  not  anticipate  the  de- 
cision of  the  latter,  but  I  suspect  it  would  say  that  in  acting  as 
he  did  Eualthus  had  fraudulently  prevented  a  certain  condition 
from  being  realized,  according  to  which  he  would  have  been 
forced  to  fulfill  an  obligation."  ^     The  author  rightly  suggests 
the  fault,  for  the  division  omits  the  class  of  cases  where  per- 
formance is  prevented  by  the  wrong  of  the  defendant. 

§  825.  Dilemmas. — An  argument  stated  in  the  form  of  a  di- 
lemma is  very  forcible.  It  is  a  very  strong  way  of  putting 
a  thing,  and  is  often  used  in  legal  arguments  and  opinions. -"^ 
Perhaps  no  form  in  which  a  fallacious  argument  can  be  put  is 
so  perplexing  to  an  untrained  reasoner  as  that  of  the  dilemma. 
The  fallacy  in  a  dilemma  is  not  so  quickly  seen  as  in  many  other 
forms  of  invalid  arguments,  because  it  lies  beneath  the  surface, 
as  one  may  say,  and  must  be  dug  out  before  it  can  be  clearly 
perceived.     The  reasoner  who  finds  himself  confronted  by  an 

*  The  doctrine  of  res  adjndicata  would  but  he  could  not  recover  on  the  theor}' 

prevent  a  second  action  on  the  same  on  which  he  proceeded, 

cause  of  action.  'Nugent  v.  Smith,  L.  R.,  1  C.  P.  D. 

'  Lotze's    Logic,    296.       Protagoras  428,  opinion  of  Cockburn,  C.  J.,  copied 

would  have  a  good  cause  of  action  if  in  note  in  18  Am.  Rep.  018,  621 ;  Wil- 

placed  on  the  true  theory  of  the  case,  kinson  r.  Fairrie,  2  Am.  L.  Reg.   (N. 
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argument  in  the  form  of  a  dilemma  will  be  wise,  if,  first  of  all, 
he  examines  and  tests  the  division.  The  horns  of  a  dilemma 
are  formidable  when  the  division  is  exhaustively  made,  but 
otherwise  they  are  not.  Indeed,  there  are  no  real  horns,  al- 
thougli  there  may  be  apparent  ones,  where  there  is  an  incom- 
plete division.^ 

§  826.  Incomplete  enumeration. — The  fallacy  of  incomplete 
enumeration  is  very  nearly  allied  to  that  of  incomplete  divis- 
ion. The  authors  of  the  Port  Royal  Logic  say  of  this  fallacy 
that,  "There  is  scarcely  any  vice  of  reasoning  into  which  able 
men  fall  more  easily  than  that  of  making  imperfect  enumera- 
tions, and  of  not  sufficiently  considering  all  the  ways  in  which 
a  thing  may  exist,  or  take  place,  which  leads  them  to  conclude, 
rashly,  either  that  it  does  not  exist,  because  it  does  not  exist 
in  a  certain  way,  though  it  may  exist  in  another,  or  that  it  ex- 
ists in  such  and  such  a  way,  although  it  may  still  be  in  an- 
other way  which  they  have  not  considered."'^  It  is  evident 
from  this  description  that  the  fallacy  may  arise  from  an  in- 
complete division,  from  an  incomplete  discrimination,  or  from 
judging  a  thing  by  its  accidental  incidents,  and  not  its  essen- 
tial properties.  When  the  enumeration  is  inadequate,  addi- 
tions may  be  made  to  it  and  the  error  corrected.  Thus,  if  it 
be  argued  that  the  accused  committed  the  murder  because  he 
was  at  the  place  where  the  murder  was  committed,  and  had  in 
his  hand  the  weapon  with  which  the  deceased  was  slain,  the 
enumeration  would  be  incomplete,  because  it  omits  the  ele- 
ments of  malice,  purpose,  and  intent.  The  most  deceptive 
form  of  this  fallacy  is,  perhaps,  that  in  which  the  element  of 
time  is  omitted.     It  is  assumed,  for  example,  that  this  defend- 

S.)  244;  Hewitt  v.  Powers,  84  Ind.  species  of  profits  which  the  phrase 
295,  300.  'certain  or  uncertain  profits'  would 
*  A  useless  or  overburdened  division  not  comprehend — like  Sinclair's  well- 
may  produce  confusion,  but  it  can  known  division  of  sleeping  into  two 
hardly  be  said  to  be  a  fallacy.  A  di-  sorts,  namely,  sleeping  with  or  sleep- 
vision  too  broad  to  be  of  practical  ing  without  night-caps." 
utility  was  thus  referred  to  by  counsel  '  Port  Royal  Logic,  Part  III,  Chap, 
in  Replow  v.  Hodges,  3  H.  L.  Cases,  xix,  §  4. 
79:     "It  is   difficult  to   suppose  any 


§  827  FALLACIES    AND    AKTIFICES.  999 

aut  had  knowledge  of  a  defect  in  a  liighway,  and,  notwith- 
standing this  knowledge,  attempted  to  travel  upon  it;  but  the 
fact  that  lie  had  knowledge  before  he  attempted  to  cross  it  is 
omitted  from  the  enumeration.  Lotze,  in  referring  to  the  old 
puzzle  of  the  crocodile,  suggests,  though  he  does  not  very  fully 
develop  his  suggestion,  that  the  puzzle  may  be  solved  by  mak- 
ing the  enumeration  complete.^  In  many  forensic  contests  a 
difficulty  may  often  be  removed  by  enumerating  time  as  one  of 
the  essential  elements  of  the  matter  in  dispute.  Thus,  time 
may  be  of  the  essence,  and  neither  accidental  nor  immaterial, 
in  the  case  of  an  alibi",  in  the  case  of  a  homicide,  in  the  case  of 
a  larceny,  and  in  cases  of  fraud,  as  well  as  in  many  other  cases. 

§  827.   Incomplete  deduction  or  imperfect  generalization. — 

A  cause  of  error,  both  in  discussions  of  questions  of  law  and 
questions  of  fact,  is  the  failure  of  the  disputants  to  make  the 
inductions  upon  which  they  proceed  complete  or  perfect.  Dis- 
putants often  gather  one  or  two  instances  and  from  them  educe 
a  general  conclusion,  when,  in  fact,  the  instances  are  wholly 
insufficient  in  numbers  to  warrant  any  general  conclusion.^ 
Other  disputants  gather  anomalous  or  peculiar  cases,  and  upon 
them  assert  a  general  conclusion,  whereas  the  only  cases  rele- 
vant or  material  are  those  which  are  unmarked  by  any  essen- 
tial peculiarity.  Still  others  fall  into  error  by  gathering  in- 
stances and  reasoning  from  them  without  any  undergirding 
general  law  binding  them  together,  or  enabling  the  disputant 
to  proceed  upon  the  assumption  of  uniformity.  In  the  form 
first  described  the  disputant  who  adopts  it  would  be  in  error, 
because  the  few  instances  he  collects  are  not  sufficient  to  estab- 
lish any  general  rule.  One  who  proceeds  in  that  way  simpl}' 
reasons  from  particulars  without  giving  any  guaranty  that  the 
particulars  are  in  numbers  sufficient  to  warrant  any  other  con- 
clusion than  that  there  are  in  existence  the  particulars  he  enu- 
merates, and  that  there  is   a  resemblance  between  them.     In- 

'  Lotze's  Logic,  295.  the  cases  where  verdicts  wore  wrong, 

'  This  is  the  fallacy  of  those  who  op-     omitting  entirely  the  vast  number  in. 
pose  the  jury  system  ;  they  collect  only    which  they  were  right. 
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deed,  there  is  not  always  a  guaranty  that  there  is  a  resemblance. 
If,  in  a  suit  to  set  aside  a  fraudulent  conveyance,  an  advocate 
should  collect  two  badges  of  fraud,  as,  for  instance,  that  there  were 
creditors  of  the  grantor,  and  that  the  grantor  was  the  father  of 
the  grantee,  lie  would  be  in  error  if  he  should  conclude  that 
the  conveyance  was  necessarily  fraudulent,  for  his  instances 
would  be  neither  sufficient  in  their  numbers  nor  close  in  their 
resemblance.  In  the  second  form  described  the  disputant 
would  be  in  error,  because  peculiar  or  anomalous  cases  can  not 
prove  a  general  rule.  Magnus  Troil  was  in  error  when  he  as- 
serted as  a  general  rule  that  one-handled  plows  were  the  best, 
and  instanced  as  proof  the  case  of  one-armed  Neil  of  Lupness.^ 
A  similar  error  would  be  that  of  the  advocate  who  should  assert 
that  parol  evidence  may  destroy  the  conveying  part  of  a  deed, 
and  adduce  as  an  instance  supporting  his  assertion  the  excep- 
tional cases  liolding  that  a  deed  absolute  on  its  face  may  be 
shown  to  be  a  mortgage.  The  third  form  described  is  one  that 
often  misleads  case  lawyers.  Lawyers  of  that  class  collect  cases, 
and  assume  that  they  assert  the  law,  losing  sight  of  the  fact 
that  there  can  be  no  valid  induction  without  an  underlying 
general  principle  authorizing  the  inference  that  what  is  true  in 
the  instances  specified  is  true  in  all  similar  instances. ^  It  is 
very  difficult  to  establish  the  line  between  the  fallacy  of  de- 
fective induction  and  the  fallacy  of  imperfect  generalization, 
but  as  our  object  is  to  treat  fallacies  in  a  practical  method,  it 
is  not  so  important  that  we  classify  them  correctly  as  it  is  that 
we  so  describe  them  that  it  will  not  be  difficult  to  recognize 
them.  In  induction,  as  the  logical  writers  generally  assert, 
we  "rise  from  the  examination  of  many  particular  things  to 
the  knowledge  of  a  general  truth,  "^  and  we  make  our  ascent 
by  collecting  numbers  of  instances  and  tracing  resemblances. 
"In  our  progress  from  the  particular  to  the  general,  induction 
proceeds  upon  the  principle  that  what  belongs  to  many  indi- 

'  "Tell  me,"  said  the  Udaller,  "how  "  We  have  referred  to  this  law  of  in- 

it  were  possible  for  Neil  of  Lupness,  duction  at  another  place.     See  Mill's 

that  lost  one  arm  by  his  fall  from  the  Logic,  223. 

crag  of  Nekbrekan,  to  manage  a  plow  '  Port  Royal  Logic,  265. 
with  two  handles." 
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viduals  of  the  same  kind  also,  probably,  belongs  to  all  other 
individuals  of  the  same  kind."'  Tlie  object  of  generalization  is, 
according  to  Dr.  McCosh,  to  form  "a  class  or  head  embracing 
all  objects  possessing  the  common  attribute  or  attributes."'^  It 
appears,  from  this  view  of  the  subject,  that  in  generalization 
we  do  not  proceed  as  we  do  in  induction,  for  we  abstract  differ- 
ences for  the  purpose  of  forming  a  general  class  under  which 
many  individuals  may  be  placed,  while  in  induction  we  gather 
instances  for  the  purpose  of  proving,  or  establishing,  a  general 
conclusion.  If  there  is  an  error  in  abstracting  the  differences, 
or  in  uniting  the  attributes,  the  fallacy  is  that  of  generaliza- 
tion. Thus,  if  we  should  rank  as  members  of  the  same  class 
a  contract  for  the  payment  of  a  horse  with  a  contract  for  the 
payment  for  services  in  bringing  about  a  marriage,  the  error 
would  be  in  generalizing.  So,  if  we  should  rank  with  a  con- 
tract for  the  purchase-money  of  land  a  claim  for  damages  for 
fraudulent  representations,  the  error  would  be  of  the  same  gen- 
eral character.  The  fault  in  generalization  is  generally  to  be 
attributed  to  a  neglect  of  differences.  Mr.  Sidgwick  says: 
"The  attack  on  a  generalization  most  usefully  takes  the  shape 
of  an  attempt,  either  directly  or  indirectly,  to  point  out  hidden 
circumstances  in  the  facts  observed,  or,  at  the  least,  to  point 
out  that  the  analysis  has  not  been  a  remarkably  searching 
one."-^ 

§  828.  Non  sequitur. — Both  premises  of  an  argument  may 
be  true,  and  yet  no  valid  conclusion  result.  The  conclusion 
is  not  established  unless  it  legitimately  results  from  the  prem- 
ises. The  fallacy  of  which  we  are  speaking  ''is  better  under- 
stood by  the  familiar  phrase  non  sequitur.  We  may  apply  this 
name  to  any  argument  which  is  of  so  loose  and  inconsequent 
a  character  that  no  one  can  discover  any  cogency  in  it."*  But 
it  is  not  every  argument  in  which  the  conclusion  does  not  log- 
ically result  from  the  premises  that  is  so  inconsequent  as  to  be 

'  Bowen's  Logic,  381 ;  ISfill's  Logric,        '  Fallacies,  280. 
210;  McCosh's  Logic,  261.  *  Jevons'  Logic,  ISl. 

» McCosh's  Logic,  2.S. 
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incapable  of  deceiving;  on  the  contrary,  some  invalid  argu- 
ments of  this  kind  are  so  adroitly  framed  as  to  require  a  care- 
ful examination  to  discover  their  infirmity.  An  apt  example 
of  this  fallacy  is  supplied  by  a  reported  case.^  It  is  a  fallacy 
very  commonly  employed  by  advocates,  and  sometimes  escapes 
detection,  although  one  who  carefully  analyzes  an  argument 
need  not  be  deceived  by  it. 

§  829.  Mistaking  the  point  in  dispute. — It  is  not  uncommon 
for  advocates  to  mistake  the  point  in  dispute,  and  answer  to 
the  wrong  point.  In  many  instances  there  is  an  honest  mis- 
take as  to  the  real  point  in  issue;  in  more,  the  sophist,  finding 
that  if  he  keeps  to  the  point  he  will  be  defeated,  assumes  to 
answer  that  point,  but  actually  answers  some  other. ^  This 
fallacy  closely  resembles  the  fault  in  pleading  known  as  a  de- 
parture, for  the  disputant  departs  from  the  issue  originally 
tendered.  In  some  instances  there  is  really  no  issue  joined, 
for  the  one  side  argues  one  point  and  the  other  side  argues  an- 
other and  different  one.  In  a  case  where  a  married  woman 
made  an  affidavit  that  the  mortgage  that  she  had  executed  was 
not  to  secure  a  debt  of  her  husband,  the  counsel  argued  that 
the  statute  prohibited  her  from  making  a  contract  as  surety, 
and  that,  as  she  could  not  be  estopped  to  deny  her  capacity  to 
contract,  the  statements  in  the  affidavit  did  not  operate  to  cre- 
ate an  estoppel.  This  was  a  mistake  of  the  point  in  dispute, 
for  the  point  in  dispute  was  as  to  the  character  of  the  contract 
she  had  entered  into,  and  whether  she  could  be  estopped  from 
denying  what  she  had  previously  sworn  the  contract  was.^  In 
another  case  the  point  in  dispute  was  as  to  the  capacity  of  a 
mortgagor  living  in  one  State  to  execute  a  mortgage  upon  land 
lying  in  another,  and  counsel  argued  that  contracts  should  be 
construed  according  to  the  law  of  the  place  where  they  were 
made.  The  error  in  this  argument  was  in  mistaking  the  point 
in  issue,  for  that  was  whether  the  law  of  the  State  where  the 

'Commissioners  V.  Miller,  7  Kan.  478,  S.  C.  12  Am.  R.  425,  454. 

^  Bowen's  Logic,  298;  Devey's  Logic,  331  ;  Whately's  Logic,  Bk.  Ill,  §  15. 

■•' Ward  V.  Berkshire  Life  Ins.  Co.,  lOS  Ind.  301. 
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land  was  situated  deterininod  the  question  of  the  capacity  to 
execute  the  mortgage.^  Proving  that  the  law  of  the  place 
where  the  contract  was  made  furnished  the  rule  for  the  con- 
struction of  the  contract,  was  not  proving  the  point  in  dispute. 

§  830.   Objections  to  proposition  may   not  overturn  it. — 

Objections  urged  against  a  proposition  do  not  necessarily  over- 
turn it,  for  the  question  is  not  whether  some  objections  may 
be  urged  against  a  proposition,  but  whether  the  objections  out- 
weigh the  reasons  which  may  be  urged  in  its  support.^  It  is 
common  for  a  disputant  to  suggest  some  objections  to  a  prop- 
osition and  assume  that  they  overthrow  it,  when,  if  the  prop- 
osition is  impartially  considered,  and  the  reasons  for  and 
against  it  are  justly  weighed,  the  former  will  greatly  predomi- 
nate. There  are  very  few  propositions,  if,  indeed,  there  is  a 
single  one,  in  any  science,  to  which  some  plausible  objection  may 
not  be  urged;  and  he  who  looks  only  to  the  objections  is  quite 
sure  to  go  astray.'^  An  adjustment  of  the  objections  is  essential 
to  a  just  conclusion  on  all  propositions  of  law,  since  the  mere 
fact  that  objections  may  be  suggested  proves  no  more  than 
that  objections  do  exist,  and  this  might  be  proved  against  al- 
most every  conceivable  legal  proposition.  One  great  reason 
why  courts  are  misled  where  one  advocate  is  abler  than  the 
other  is  that  the  abler  states  objections  which  bewilder  the 
weaker.  It  is  not  necessary,  nor  is  it  expedient,  to  attempt  to 
overthrow  every  objection  urged.  It  is,  in  general,  better  to 
state  the  reasons  which  outweigh  the  objections. 

§  831.   Artifice  of  stating  some  facts  and  suppressing;  others. 

— An  artifice  not  uncommon  in  forensic  discussions  is  that  of 
truthfully  stating  a  series  of  facts,  but  suppressing  one,  or 
more,  of  the  controlling  ones.     The  cunning  advocate  who  re- 

'  Swank  v.  Hufnagle,  111  Ind.  453,  agreeable  with  sound  reason,  but  that 

454.  some  probable  show  against  it  might 

'  McCosh's  Logic,  187 ;  City  v.  Nagle,  not  be  made?"     Archbishop  Whately 

113  Ind.  425.  admirably     discusses     this     subject. 

'  "As  for  probabilities,"  says  Hook-  Logic,  Bk.  Ill,  §17. 
er,  "what  thing  was  ever  set  down  so 
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sorts  to  this  artifice  usually  takes  pains  to  conceal  his  unfair- 
ness by  an  air  of  sincerity,  and  to  parade  his  apparent  admis- 
sions as  an  evidence  of  candor.  In  one  case,  the  evidence  was 
that  the  defendant  had  paid  full  value  for  land  conveyed  to 
him,  but  before  paying  the  purchase-money  had  received  notice 
that  the  plaintiff  was  the  owner  of  the  property.  In  the  argu- 
ment of  the  case,  his  crafty  counsel  dwelt  upon  the  payment 
of  the  money,  discussed  at  much  length  the  evidence  as  to  the 
value  of  the  property,  but  entirely  suppressed  the  fact  that  the 
defendant  received  notice  of  the  plaintiff's  rights  before  the 
money  was  paid,  and  his  artifice  was  successful,  for  his  client 
obtained  a  verdict.  An  example  of  a  somewhat  different  kind 
may  better  illustrate  the  character  of  the  artifice  of  which  we 
are  speaking.  "A  man,"  says  Mr.  Venn,  "once  pointed  to  a 
small  target  chalked  upon  a  door,  the  target  having  a  bullet- 
hole  through  the  center  of  it,  and  surprised  some  spectators  by 
declaring  that  he  had  fired  that  shot  from  an  old  fowling-piece 
at  a  distance  of  a  hundred  yards.  His  statement  was  true 
enough,  but  he  suppressed  a  rather  important  fact.  The  shot 
had  really  been  aimed,  in  a  general  way,  at  the  barn  door,  and 
had  hit  it;  the  target  was  afterward  chalked  round  the  spot 
where  the  bullet  struck."^ 

§832.  Suppressing  a  material  factor.  —  In  conjecturing 
where  an  artifice  lurks,  it  is  important  to  bear  in  mind  that  it 
is  no  uncommon  thing  for  the  cunning  sophist  to  suppress  a 
factor.  The  honest  reasoner  is,  indeed,  often  misled  by  over- 
looking some  factor  that  completely  nullifies  the  validity  of 
his  reasoning.  The  omission  of  a  material  factor  creates  a 
mental  illusion  of  a  very  deceptive  character.^  In  the  argu- 
ment by  example  it  is  very  common  to  omit  some  factor,  thus 
completely  destroying  the  resemblance  between  the  thing  to  be 
proved  and  the  example  adduced  as  proof.  This  is  true  also 
of  the  argument  by  analogy.     Facts  are  made  to  fit  a  theory  or 

'Logic  of   Chance,  360.     "Men,"  says  Bacon,  "mark  when  they  hit,  but 
never  mark  when  they  miss." 
*  Pally  on  Illusions,  38(j. 
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an  hypothesis,  by  the  sophist,  by  suppressing  a  factor  much 
in  tlie  same  way  that  an  accountant  makes  liis  books  balance 
by  suppressing  a  figure.  Cases  are  made  to  seem  to  be  in  ef- 
fect the  same  by  suppressing  a  factor  that,  when  given  proper 
weight,  radically  changes  the  effect  of  the  case  cited  as  author- 
ity for  the  position  taken.  The  remedy  for  this  evil  is  to  state, 
and  array  in  prominent  positions,  all  the  material  factors  of 
the  cited  case;  that  is,  extract  from  it  and  make  conspicuous 
all  the  considerations  that  exerted  a  material  influence  upon 
the  judgment  of  the  court.  A  partial  view,  caused  by  a  failure 
to  consider  all  the  material  factors,  may,  by  accident,  lead  to  a 
correct  conclusion,  but  it  will  only  be  by  accident,  for,  with- 
out a  full  complement  of  factors,  there  can  be  no  assurance 
that  the  argument  is  sound. 

§  833.  Artifice  of  covert  assumption. — An  artifice  not  un- 
frequently  resorted  to  is  that  of  introducing,  as  of  course,  into 
a  train  of  reasoning,  some  covert  assumption,  not,  perhaps, 
important  in  itself,  but  which,  when  united  with  other  ele- 
ments, exerts  an  important  influence  upon  the  reasoning.*  It 
is  common  for  an  advocate  to  assume  that  a  witness  has  stated  a 
thing  which  the  advocate  has  himself  inferred  or  imagined. 
vSo,  too,  it  is  common  to  assume,  without  expressly  affirming, 
that  to  be  the  settled  law  which  is  not  the  law.  The  crafty 
reasoner  is  usually  careful  not  to  make  a  direct  assertion,  but 
to  assume  as  well  known  and  indisputable  a  proposition  which 
is  not  supported  by  principle  or  authority.  The  proposition  is 
generally  stated,  when  any  express  statement  at  all  is  made,  as 
a  proposition  which  no  one  would  think  of  disputing.  The 
words  and  manner  are  generally  those  of  easy  confidence,  and 
the  assumption  is  apparently  carelessly  made.  The  purpose 
of  the  sophist  who  pursues  this  course  is  to  keep  his  adver- 
sary's attention  from  the  point  assumed.  Sometimes  a  dis- 
putant is  shamed  into  conceding  the  proposition  assumed. 
Old  advocates  deceive  inexperienced  ones  by  confidently  as- 
suming propositions,  and  asserting,  not,  indeed,  in  express 
'  Wluitely's  Logic,  Bk.  Ill,  §  6. 
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words,  but  by  manner  and  method,  that  one  who  should  con- 
trovert them  would  simply  betray  his  ignorance.  "Some- 
times," says  Mr.  Devey,  "the  groundless  statement  is  intro- 
duced as  'a  well-known  fact,  universally  admitted,'  or  'a  cir- 
cumstance not  a  little  remarkable.'  "^ 

§  834.  Asserting  deduction  as  a  fact— An  artifice  closely 
akin  to  that  of  overlooking  or  omitting  a  factor  is  that  of  as- 
serting as  a  fact  something  that  has  not  been  proved,  or  of  as- 
serting as  a  proved  fact  some  deduction  made  by  the  advocate 
himself.  To  the  same  general  class  may  be  assigned  the  arti- 
fice of  assuming  to  repeat  the  testimony  of  a  witness,  and  by  a 
change  in  the  words,  or  by  an  unfair  emphasis,  giving  it  a 
meaning  different  from  that  which  the  witness  meant  to  con- 
vey. A  slight  change  in  the  language  of  a  witness,  or  even  in 
the  emphasis,  very  often  gives  a  radically  different  effect  to  the 
testimony  .2 

§  835.   Artifice  of  referring  to  authorities  not  in  point.— 

What  is  usually  called  the  fallacy  of  reference  is  nothing  more 
than  the  artifice  of  mentioning,  as  in  point,  many  authorities 
which  have,  in  fact,  no  bearing  upon  the  point  in  dispute.-^ 
Archbishop  Whately  says,  in  speaking  of  the  fallacy  of  refer- 
ence, that,  "The  usual  artifice,  therefore,  is  merely  to  give 
references  to  them,  trusting  that  nineteen  out  of  twenty  read- 
ers will  never  take  the  trouble  of  turning  to  the  passages,  but, 
taking  for  granted  that  they  afford  each  some  degree  of  con- 
firmation to  what  is  maintained,  will  be  overawed  by  seeing 
every  assertion  supported."^     The  skillful  sophist  usually  re- 

'  Devey's  Logic,  313.  Co.,  51  N.  H.  504,  S.  C.  12  Am.  R.  147, 

*  "Jeremy  Bentham,  it  is  said,  so  the  court  said  :  "The  error  in  question 

feared  being  misled  by  false  accent  originates  in  a  fallacy  of  reference." 

that  the  person  employed  to  read  for  We    think,    however,   the  fallacy   to 

him  was  required  to  maintain  a  mon-  which  the  court  referred  was  a  fallacy 

otone."      Theory    of    Thought,    269;  of    incomplete    discrimination,    inas- 

.levons'  Logic,  174.     Silas  Weg  would  much  as  counsel  failed  to  discriminate 

hardly  have  been  acceptable  to  Ben-  points  of  difference, 

tham  as  a  reader.  *  Whately's  Logic,  Bk.  Ill,  §  14. 
^  In   Eaton  v.    Boston,   etc.,  R.   R. 
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fers  to  well-known  and  ancient  authors,  and  intimates  that  it 
is  surprising  that  any  one  should  question  their  judgment  and 
wisdom.  Very  often  the  purpose  is  veiled  hy  an  air  of  indif- 
ference, and  sometimes  it  is  artfully  concealed  by  a  denuncia- 
tion of  the  person  who  has  the  assurance  to  question  the 
soundness  of  the  doctrines  asserted  by  the  sages  of  the  law. 
In  most  instances  the  fallacy  of  answering  to  the  wrong  point 
is  called  to  the  aid  of  this  artifice.  A  doctrine  somewhat  like 
that  involved  in  the  pending  controversy,  but  still  essentially 
different  from  it,  is  stated,  and  authorities  are  produced  estab- 
lishing that  doctrine.  This  sophistical  process  deceives  by 
skillfully  concealing  the  points  of  difference  between  the  doc- 
trine involved  in  the  case  in  hearing  and  that  artfully  stated 
as  the  doctrine  involved  in  the  dispute.  The  person  against 
whom  this  fallacious  reasoning  is  directed  will,  if  he  is  pru- 
dent and  wise,  state  wath  the  utmost  clearness  the  real  point  in 
dispute,  the  principle  applicable  to  it,  and  the  points  in  which 
that  principle  differs  from  that  asserted  by  the  authorities  cited 
against  him. 

§  830.   Artifice  of  stating  objections  to  one's  own  argument. 

— A  disputant  sometimes  resorts  to  the  artifice  of  stating  ob- 
jections to  his  own  arguments.  Aristotle  says  of  a  disputant: 
"Again,  it  behooves  him  sometimes  to  object  to  himself,  since 
the  respondents  have  no  suspicion  toward  such  as  appear  to 
argue  justly."^  The  purpose  of  this  artifice  is  two-fold:  that 
of  making  it  appear  that  the  disputant  is  fair  and  candid,  and 
that  of  making  it  seem  that,  although  there  are  some  plausible 
objections  to  his  argument,  they  are  not  valid.  The  sophist 
who  pursues  this  course  selects  weak  but  plausible  objections, 
and,  having  disposed  of  them,  assumes,  with  an  air  of  triumph, 
that  no  valid  objections  exist.  This  course  is  sometimes  changed 
so  as  to  state  objections  so  plausible  as  to  mislead  the  respond- 
ent, and  induce  him  to  accept  them  as  strong,  and  fritter  away 
his  time  in  the  vain  effort  to  make  them  seem  really  formidable. 

§  837.   Artifice  of  stating  proi)ositions  for  adversary  and 

'Organon,  Bk.  VIII,  Chap.  i. 
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then  refuting  them. — Another  artifice,  not  very  unlike  tliat 
just  mentioned,  is  that  of  stating  propositions  for  an  adversary 
and  then  demolishing  them.'  The  sophist  assumes  that  the 
propositions  stated  by  him  are  those  asserted  on  the  other  side, 
and,  as  such,  he  attacks  and  overtlirows  them.  The  artifice  is 
the  more  dangerous  when  the  propositions  stated  as  those  of 
the  adversary  bear  a  resemblance  to  those  really  asserted,  and 
cunning  men  do  sometimes  make  it  seem  that  there  is  identity 
where,  in  truth,  there  is  none.  Another  form  of  this  artifice 
is  that  of  asserting  for  the  opposite  side  doctrines  so  vicious 
and  unjust  as  to  arouse  indignation,  or  to  supply  their  own 
refutation.  Prejudice  that  will  "not  down"  has,  unquestion- 
ably, often  been  created  against  a  cause  by  attributing  to  its 
supporters  unjust  and  evil  doctrines.  If  it  be  true,  as  some 
authors  assert,  that  the  object  of  Machiavelli  was  to  bring  into 
disrepute  the  doctrines  which  he  professed  to  defend,  and  which 
he  attributed  to  princes,  his  success  was  very  great. ^ 

§  838.   Dissecting  and  refuting  probabilities  separately. — 

In  discussing  questions  of  fact  the  sophist  very  often,  by  an 
unfair  process  of  dissection,  attacks  his  adversary's  argument. 
Mr.  Bain  thus  describes  the  process:  ''In  a  court  of  law,  when 
a  strong  case  of  combined  probabilities  is  made  out,  the  oppos- 
ing counsel  will  comment  on  the  probabilities  se})arately,  show- 
ing their  insufficiency  in  the  detached  state,  and  trying  to  pre- 
vent the  jury  from  attending  to  their  cumulative  force.  "^  As 
every  one  knows,  circumstances  are  often  strong  when  united, 
but  weak  when  disconnected,  and  the  sophist  who  can  success- 
fully disconnect  and  detach  them,  strips  a  case  of  much  of  its 
strength.     The  prudent  disputant  who  has  to  deal  with  such  a 

'  Analytical  Outlines  (Gill),  54.  effect  this  object  he  exposed  the  evils 

'  As  Machiavelli  was  a  man  of  spot-  of  princely   rule  while   professing  to 

less  character,  greatly   respected   by  defend  the  system, 
his  countrymen,  and   an  intense  re-        ^  Bain's    Rhetoric,    236.      John    C. 

publican,  it  is  not  without  reason  that  Spencer's  argument  on  the   prosecu- 

it  is  contended  that  his  object  was  to  tion  of  Horr  for  the  murder  of  Church 

overthrow    monarchical    government  is  an  admirable  specimen  of  skill  in 

and  establish  a  republic,  and  that  to  binding  and  holding  together  the  cir- 
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sopliist  will  not  suffer  the  artifice  to  succeed,  for  he  will  gatlier 
and  keep  together  the  probabilities,  maintaining  throughout  a 
bond  of  union  that  can  not  be  severed. 

§  839.  Artifice  of  repeating-  same  argument  in  different 
forms. — Skillful  sophists,  with  more  success  than  one  might 
imagine,  so  repeat  arguments  as  to  make  what  is,  in  fact,  a 
single  argument  seem  many.  The  success  of  this  artifice  is 
owing  to  the  adroitness  with  which  the  disputant  changes  the 
form  of  his  argument  without  changing  its  substance.  The 
forms  are  rapidly  changed,  and  each  quickly  passed  before  the 
jury,  not  allowing  the  jurymen  time  to  discover  that  there  is 
only  one  argument.^  The  artifice  is  not  successful  where  the 
disputant  against  whom  it  is  directed  has  keenness  enough  to 
detect  the  imposition,  and  power  enough  to  make  the  jury  see 
that  what. is  in  appearance  many  arguments  is,  in  fact,  one 
only.  This  artifice  is  often  employed  by  those  who  object  to  a 
proposition.  By  varying  the  form  of  the  objection  they  seem 
to  gatlier  numerical  strength  where  there  is,  in  reality,  no  ad- 
dition either  in  numbers  or  intrinsic  force. 

§  840.  Shifting  ground. — "A  disputant,"  says  Dr.  Watts, 
"when  he  finds  that  his  adversary  is  too  hard  for  him,  with 
slyness  turns  the  discourse."  Shifting  ground  is  a  device  that 
has  given  comfort,  and  sometimes  safety,  to  many  a  far-spent 
disputant.  A  sly  and  an  adroit  transition  from  one  point  to  a 
resembling  but  different  point  very  often  deceives.  It  is  some- 
times a  very  effective  mode  of  escaping  from  uncomfortably 
close  quarters.  In  a  forensic  discussion  there  is  not  so  much 
room  for  shifting  as  in  some  other  discussions,  but  there  is 
enough  to  make  it  important  to  keep  a  close  watch  upon  ad- 

cumstances    and    probabilities    of    a  coacli  on  one  side,  re-entero(i  it  at  the 

complex  case.     Rain  on  Facts  (Town-  other,  and  made  it  seem  to  the  be- 

shend's  ed.),  236n.  wildered  "Boniface"  that  the  coach 

'The  artifice  is  not  unlike  the  trick  contained  a  great  number  of  passen- 

which  Sir  George  Beaumont  and  his  gers.     As  darkness  aided  those  wags, 

roystering  companions   played   upon  so  does  confusion  aid  the  sophist, 
the  innkeeper,  when  they,  leaving  the 

64 
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verse  counsel;  and  see  that  he  does  not  evade  the  real  point  by 
slyly  substituting  a  resembling  one,  and  arguing  that  as  if  it 
were  the  point  originally  in  dispute,  and  the  real  point  in  issue. 

§  841.    Artifice  of  evasion. — Evasions  assume  many  forms. 
A  common  mode  of  evading  the  real  question  is  to  assume  that 
wrong  has  been  perpetrated,  or  a  crime  committed,  and  to  ve- 
hemently denounce  the  wrong  or  the  crime.     Thus,  it  is  as- 
sumed, upon  insufficient  evidence,  that  slanderous  words  have 
been  spoken,  and   the  injury  resulting  from  slanderous  words 
is  dwelt  upon  and  greatly   magnified.     "Another  element," 
says  Aristotle,  "is  the  doing  away  or  establishing  a  point  by 
exaggeration,  and  this  occurs  when,  without  having  shown  that 
the  prisoner  has  really  committed  the  crime,  the  accuser  pro- 
ceeds to  exaggerate  it;   for  this  fallacy  causes  it  to  appear,  when 
the  accused  employs  the  exaggeration,  that  he  has  not  done  the 
deed;  or,  supposing  it  to  be  the  accuser  who  gets  into  a  pas- 
sion, that  the  accused  has  done  the  deed."^     In  cases  of  bas- 
tardy, seduction,  criminal  conversation,  and  the  like,  this  arti- 
fice is  often  successful;  and  it  is  one  to  be  feared  in  every  case 
where  there  is  reason,  even  if  it  be  a  slender  one,  warranting 
an  appeal  to  the  passions  of  the  jury.     A  skillful  sophist  very 
often  directs  attention  from  the  failure  or  insufficiency  of  proof 
by  keeping  the  attention  of  the  jury  fastened  upon  the  conse- 
quences of  the  wrong  which  he  attributes,  by  a  sly  and  ground- 
less assumption,  to  the  party  against  whom  he  pleads.     It  is 
not  uncommon  for   cunning   advocates  to   direct  their    main 
attack  upon  some  particular  witness  or   witnesses,  and  to  as- 
sume that  the  whole  case  rests  upon  the  testimony  of  the  wit- 
ness or  witnesses  thus  assailed,  ignoring  entirely  all  other  tes- 
timony.    In  cases  where  a  witness   has   been   impeached  by 
proof  of  statements  made  out  of  court,  advocates  often  assume 
that  what  the  impeaching  witness  says  is  evidence  of  the  facts 
to  which  his  testimony  relates;  whereas,  the  testimony  of  an 
impeaching  witness  does  not  prove  the  fact  in  any  sense,   for 
all  that  it  does,  and  all  that  it  can  do,  is  to  discredit  the  wit- 

'  Aristotle's  Rhetoric,  Bk.  II,  Chap.  xxiv. 
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ness  against  whom  it  is  adduced.  In  many  instances  the  force 
of  evidence  is  evaded  by  a  stormy  attack  upon  the  character  of 
a  party,  leaving  entirely  out  of  consideration  the  fact  that  even 
a  bad  man  may  have  a  good  case  well  proved.  Sometimes  the 
attack  is  made  solely  upon  the  opposing  counsel,  and  in  some 
instances  the  sophist  gains  his  point,  for  he  leads  the  counsel 
assailed  to  defend  himself  at  the  expense  of  his  client's  cause. 
By  an  amusing  anecdote,  a  keen  jest,  or  a  bright  story,  the 
sophist  very  often  succeeds  in  drawing  attention  from  the  weak- 
ness of  his  own  case  and  the  strength  of  his  adversary's;  and 
he  who  finds  his  opponent  employing  an  anecdote,  a  jest,  or  a 
story,  may,  in  most  instances,  safely  presume  that  it  is  a  device 
to  divert  attention  from  the  point  in  dispute.  An  unpleasant 
point  is  often  approached  in  an  indirect  way,  the  progress  being 
made  by  the  aid  of  amusing  anecdotes,  or  by  some  pleasant 
but  irrelevant  remarks.  A  point  of  cunning  is,  as  Bacon  says, 
**When  you  have  anything  to  obtain  of  present  despatch,  you 
amuse  and  entertain  the  party  with  whom  you  deal  with  some 
other  discourse,  that  he  be  not  too  much  awake  to  make  ob- 
jections." ^  It  is  scarcely  necessary  to  suggest  that  the  remedy 
for  the  artifice  of  evasion  is  that  of  stating  the  point  in  dispute, 
and  compelling  the  jury  to  keep  it  in  sight.  The  jury  should 
not  be  simply  reminded  of  the  point  disputed;  they  should  be 
made  to  understand  what  it  is,  how  it  arises  and  by  what  evi- 
dence it  is  supported.  A  warning  that  the  object  of  the  adverse 
counsel  is  to  evade  is  well  enough,  but  there  should  be  some- 
thing more  than  a  mere  warning;  the  evasion  should  be  ex- 
hibited so  that  it  can  be  perceived.  Where  the  attack  is  upon 
particular  witnesses,  and  there  are  other  witnesses  to  the  same 
point,  the  force  of  the  attack  may  be  broken  by  showing  that 
there  are  other  witnesses,  and  that  the  attempt  to  confine  at- 
tention to  those  assailed  is  a  mere  artifice  to  avoid  testimony 
that  can  not  be  successfully  met.  Where  the  testimony  of  an 
impeaching  witness  is  relied  upon  as  proving  the  fact  involved 
in  it,  the  course  is  plain:  Show  that  it  is  not  evidence  of  the 
'Bacon's  Essays,  Essay  xxii,  "Of  Cunning." 
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fact,  and  that  its  only  force  is  to  weaken  the  testimony  of  the 
witness  sought  to  be  impeached. 

§  842.  Artifice  of  praising  opposing  counsel. — An  artifice 
sometimes  resorted  to,  with  more  success  tlian  one  would  sup- 
pose who  had  not  observed  its  effect  upon  jurors,  is  that  of  un- 
duly lauding  opposing  counsel.  This  is  sometimes  so  cleverly 
done  as  to  make  the  jurors  distrust  everything  that  is  said  by 
the  counsel  upon  whom  the  praise  is  bestowed.  The  cunning 
sophist  does  all  he  can  to  make  it  seem  that  whatever  strength 
there  appears  to  be  in  the  case  of  the  adverse  party  is  owing  to 
the  skill  and  ability  of  his  counsel.  "We  commonly  find," 
says  Archbishop  Whately,  "a  barrister — especially  when  he 
has  a  weak  cause — complimenting  his  learned  brother  on  the 
skill  with  which  he  has  pleaded."^  This  artifice  is  nullified, 
in  general,  by  referring  to  it  as  a  stale  trick,  and  by  fairly,  and 
with  frankness,  presenting  arguments  to  the  jury,  avoiding  all 
attempts  at  mere  oratorical  display.  A  quiet,  sober  style,  and 
a  smooth  and  easy  manner,  is,  by  far,  the  best  mode  of  pro- 
cedure.^ 

§  843.  Mingling  false  propositions  with  true. — An  effective 
artifice  is  that  of  stringing  together  some  propositions  that  are 
indisputably  true,  and  covertly  assuming  that  others,  mingled 
with  them,  but  not  distinctly  asserted,  are  also  true.  By  this 
means  truth  and  falsehood  are  blended,  and  by  an  adroit  pro- 
cess all  the  mass  is  made  to  seem  to  be  true.  It  is  said  by  Ar- 
istotle that  "The  stringing  together  the  heads  of  many  syllo- 
gisms is  a  good  expedient  with  a  view  to  expressing  yourself 
with  all  the  air  of  a  syllogism  in  your  style;  thus,  'that  he  pre- 
served some,  averaged  others,  emancipated  others,  emancipated 
the  Greek  people;'  for  each  of  these  propositions  has  been  dem- 
onstrated from  others,  and  when  they  are  put  in  conjunction  it 

'Note  to  Bacon's  Essay  "Of  Cun-  against  the  murderers  of  Capt.  White, 

ning."  is  an  excellent  example  of  the  method 

^  Webster's  answer  to  the  counsel  of  dealing  with  this  artifice, 
for  the  defense,  in  his  great  argument 
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appears  that  something  ever  results  from  them."'  By  gather- 
ing many  truths  together  the  impression  is  created  that  some 
important  thing  results  from  them  which  is  also  true;  and  a 
careless  reasoner  is  misled,  in  some  instances,  by  not  ascer- 
taining whether  the  conclusion  is,  or  is  not,  relevant;  in  others, 
by  not  ascertaining  whether  there  is  any  coiyioction  between 
the  propositions  stated;  and  in  still  others,  by  a  failure  to  as- 
certain whether  the  conclusion  follows  from  the  propositions 
stated.  In  the  greater  number  of  cases,  however,  the  decep- 
tion results  from  so  adroitly  mingling  the  true  and  the  false 
that  all  seems  to  be  true.  This  artifice  is  often  made  very  ef- 
fective by  stating  true  propositions,  enlarging  upon  them,  in- 
sinuating that  a  given  conclusion  results,  and  then,  as  if  di- 
verted by  some  other  topic,  suddenly  leaving  the  argument 
without  directly  stating  the  conclusion,  but  still  so  artfully 
insinuating  it  as  to  make  it  seem  to  follow.  The  purpose  of 
the  sophist  who  pursues  this  course  is  to  create  the  impression 
that  if  his  attention  had  not  been  diverted  he  would  have 
firmly  established  his  conclusion,  and  to  defeat  this  purpose  it 
is  only  necessary  to  uncover  his  design  and  expose  the  fault  in 
his  argument  by  stating  in  express  terms  the  insinuated  con- 
clusion, and  showing  that  it  does  not  result  from  the  proposi- 
tions asserted. 

§  844.  Artifice  of  insinuation.— Mysteriously  hinting  a  con- 
clusion without  directly  expressing  it,  is  an  artifice  not  un- 
common in  forensic  discussion.  To  give  a  thing  an  air  of  mys- 
tery is  to  excite  men's  curiosity;  and,  in  almost  every  instance, 
a  hint  slyly  dropped  creates  the  impression  that  some  very  bad 
thing  lies  back  of  what  is  expressed.  Bacon  wisely  observes 
that  "There  is  nothing  makes  a  man  suspect  much,  more  than 
to  know  little,  and,  therefore,  men  should  remedy  suspicion  by 
procuring  to  know  more."'^  Frequent  use  of  this  artifice  is 
made  by  offering  evidence  which  the  unscrupulous  advocate 
knows  will  be  rejected,  and  darkiy  hinting  that  if  evidence  on 

'  Aristotle's  Rhetoric,  Bk.  II,  Chap.        »  Essay  xxxi,  "Of  Suspicion." 
xxiv. 


1014  THE    WORK    IN    COURT.  §  844 

that  point  could  be  heard  very  bad  or  very  important  things 
could  be  proved.  Where  counsel  attempt  to  practice  this  arti- 
fice, it  is  well  enough  to  resolutely  object,  and  ask  the  prompt 
and  decisive  interference  of  the  court.  It  is  sometimes  expe- 
dient, also,  to  ask  the  court  to  instruct  the  jury  that  it  is  their 
sworn  duty  to  act  upon  the  evidence  submitted  to  them,  and 
that  the  law  puts  upon  the  court  the  exclusive  duty  and  respon- 
sibility of  determining  what  evidence  is  or  is  not  competent. 
A  caution  should,  perhaps,  be  added,  and  that  is,  never  to 
magnify  a  trivial  thing  into  importance  by  too  earnestly  com- 
bating it.  Very  similar  to  the  artifice  just  mentioned  is  that 
of  hinting  something  very  wicked,  and,  after  insinuating  a 
shadowy  idea  of  its  character,  turning  from  it  quite  suddenly, 
as  if  it  were  an  unpleasant  topic.  A  form  of  this  artifice  con- 
sists in  saying  something  good  of  a  party  or  a  witness  and 
then  hinting  at  something  very  bad,  so  bad  that  it  is  not  a 
subject  fit  to  be  mentioned.  The  expert  sophist  often  manages 
to  have  his  sinister  hint  spring  up  as  if  it  came  by  the  way, 
and  entirely  unpremeditated,  and  to  effect  this,  he  often  pro- 
ceeds as  if  unmindful  of  it,  and  then  comes  back  to  it  with  a 
swift,  delicate  touch,  as  if  it  were  something  he  had  almost 
forgotten.  Insinuation  is  a  favorite  weapon  of  the  cunning 
sophist.  He  employs  various  means  to  convey  a  bad  impres- 
sion of  a  party  or  a  witness,  without  making  a  direct  charge. 
Bacon  thus  describes  one  of  them:  "Some  have  in  readiness 
so  many  tales  and  stories,  as  there  is  nothing  they  would  in- 
sinuate but  they  can  wrap  it  into  a  tale,  which  serveth  both  to 
keep  themselves  more  in  guard,  and  to  make  others  carry  it 
with  more  pleasure. ' '  ^  Sometimes  these  insinuations  are  aided 
by  assumptions,  covertly  made,  as,  for  instance,  "You,  gen- 
tlemen, have  observed  in  the  conduct  of  the  witness  evi- 
dence of  his  corrupt  design;  and  I  could,  if  the  court  had  per- 
mitted it,  have  shown  you  his  flagrant  dishonesty."  In  other 
cases  it  is  hinted  that  some  person  is  the  power  behind  the 
witness,  and  that  respect  for  his  relatives  and  friends  constrains 
the  speaker  to  withhold  his  name.  A  case  may  be  rescued  from 
'Bacon's  Essays,  Essay  xxvi,  "Of  Cunning." 
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liarm  by  dispelling  all  mystery,  and  making  everything  open 
and  plain.  To  accomplish  this,  it  is  necessary  to  express  clear- 
ly, and  always  very  fully,  the  insinuations,  and  show  that  they 
are  utterly  groundless.  If  the  artifice  can  be  clearly  exposed, 
the  exposure  will  do  the  counsel  who  employed  it  very  much 
mischief,  for  the  jury  will  be  so  angered  by  his  attempt  to  im- 
pose upon  them  that  they  will  be  almost  sure  to  deny  him  the 
credit  for  the  truth  his  argument  really  contains. 

§  845.  Supposed  cases. — Supposed  cases  are  often  used  with 
great  effect.  A  case  somewhat  resembling  the  one  on  trial  is 
imagined,  and  the  jury  are  invited  to  take  the  supposed  case 
as  the  real  one.  Of  course,  if  there  is  an  essential  resemblance 
there  is  no  artifice.  The  sophist,  however,  does  not  select  a 
case  essentially  reseml)ling  the  one  on  trial,  but  contents  him- 
self with  one  that  he  adroitly  makes  appear  to  resemble  it  in  all 
its  essential  features.  This  method  very  often  veils  an  attack 
upon  a  party  or  a  witness.  It  is  made  the  vehicle  of  denun- 
ciation, for  the  advocate  who  employs  it,  while  ostensibly  at- 
tacking an  imaginary  person,  is  really  assailing  a  real  one. 
This  real  purpose  he  does  not  avow,  but  so  insinuates  it  that 
the  jury  are  made  to  see  what  he  really  means  his  attack  to 
accomplish. 

§  846.  Insinuating  disavowals. — Very  much  like  this  last 
artifice  is  that  of  mentioning  persons  or  things  indirectly  while 
disavowing  any  purpose  to  allude  to  them.  Grattan's  invec- 
tive against  Flood  is  a  striking  example  of  the  adroit  and  ef- 
fective employment  of  this  artifice.  Junius  supplies  some 
very  striking  examples  of  its  power  and  eflicacy.  Curran,  in 
many  of  his  jury  speeches,  employed  it  with  great  power,  nota- 
bly in  his  speech  in  defense  of  Finnerty.  While  avowing  that 
he  was  not  speaking  of  informers,  he  described  them  more 
powerfully  and  effectively  than  it  was  possible  for  him,  or  for 
any  one,  to  do  in  a  direct  description.  A  speaker  often  names 
topics  with  a  declaration  that  he  passes  over  them  when,  in 
fact,  he  fully  places  them  before  the  jury.     The  sophist,  who 
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knows  his  weapons  and  how  to  wield  them,  does  not  employ 
his  artifices  in  such  a  manner  as  to  challenge  the  jurors  to  dis- 
pute with  him.  For  the  matter  of  that,  as  we  have  more  than 
once  asserted,  the  wise  advocate  does  not  state  his  arguments, 
although  satisfied  of  their  soundness,  in  such  a  way  as  to  pro- 
voke opposition;  The  cunning  sophist  is  particularly  careful 
to  mildly  and  gently  insinuate  his  argument.  "Soft  in  words 
and  modest  in  speech,"  he  deferentially  puts  his  propositions 
before  the  jury.  Aristotle,  himself  a  crafty  disputant,  gives 
this  advice:  "Besides,  we  must  not  be  in  earnest,  although 
the  thing  be  altogether  useful,  for  men  make  greater  opposi- 
tion against  persons  in  earnest."^  What  Aristotle  means  is 
that  the  disputant  must  not  be  dogmatic,  but  should  insinuate 
his  propositions  in  a  gentle  manner  rather  than  so  state  them 
as  to  invite  opposition.  Locke  wisely  says:  "An  ill  argu- 
ment introduced  with  deference  will  procure  more  credit  than 
the  profoundest  science  with  a  rough,  insolent  and  noisy  man- 
ner."^ 

§  847.  Unprofessional  tricks.— Knavish  tricks,  born  of  down- 
right villainy,  are  attributed  to  lawyers  by  many  writers. 
Thus,  it  is  said  that  the  counsel  for  one  accused  of  counterfeit- 
ing pocketed  the  forged  bank  note  in  the  confusion  of  the  trial, 
and  substituted  for  it  a  genuine  note,  and  thus  secured  the  ac- 
quittal of  his  client.  Southey  tells  a  story  of  a  barrister  who 
secured  the  acquittal  of  a  man  accused  of  robbery  by  having 
an  almanac  printed  which  falsely  gave  the  changes  of  the 
moon.-^  A  trick  of  a  very  similar  nature  is,  by  a  biographer 
who  evidently  has  not  a  very  high  or  just  appreciation  of  an 
honest  man's  character,  attributed  to  Abraham  Lincoln.*  But 
these  stories  are,  it  may  be  safely  said,  without  foundation. 
They  are,  in  their  essential  features,  at  least,  much  older  than 

'  Organon,  Bk.  VIII.  •''  The  Doctor,  Vol.  Ill,  p.  146. 

''■  If  any  reader  is  desirous  of  know-  *  Lamon's    Life    of    Lincoln,    327. 

ing  how  easy  it  is  to  construct  ingen-  This  biographer,   we  can  not  avoid 

ious  artifices,  he  will  do  well  to  read  saying,  does   an   honest  man   a  very 

Pascal's  letters,  especially  letter  num-  great  injustice, 
ber  vi. 
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Soutliey  or  Lincoln.  But  we  need  not  spend  time  in  dealing 
with  such  idle  stories,  for,  although  we  are  compelled  to  own 
that  there  are  knavish  lawyers  who  need  watching,  we  affirm 
that  they  attempt  few  such  bold  tricks,  because  they  know  that 
the  court  and  op{)osijig  counsel  are  not  to  be  imposed  upon  by 
sucli  transparent  rasculity. 

§  848.  Forensic  tactics. — There  are  practices  resorted  to  for 
obtaining  the  favor  of  the  jury  that  closely  resemble  artifices, 
but  which  can  not  l)e  justly  ranked  with  them.  These  prac- 
tices, we  think,  may  be  justly  denominated  the  tactics  of  foren- 
sic oratory.  A  favorite  practice  with  some  advocates  is  to 
praise  the  jury,  hoping  by  this  means  to  obtain  favor  from 
them.  In  general,  the  practice  is  more  productive  of  harm 
than  good.  Mr.  Plarris  says:  "Nothing  makes  a  jury  more 
keenly  sensitive  of  your  contempt  for  their  mental  capacity 
than  flattering  them.  When  I  say  flattering,  I  mean  the  coarse 
and  fulsome  style  exhibited  in  such  expressions  as  'an  intel- 
lectual jury,'  'a  jury  of  Englishmen,'  and  kindred  phrases; 
feeble  phrases  which  tend  only  to  prove  that  'nature  abhors  a 
vacuum.'  There  is  a  flattery  that  is  soothing  and  winning; 
but  to  flatter  well  is  an  art  and  a  gift  which  very  few  possess.  It 
consists  in  the  employment  of  language  which  does  not  itself  di- 
rectly flatter,  but  induces  the  hearers  to  flatter  themselves.  It  is 
subtle  and  imperceptible  as  it  is  delightful  and  irresistible."^ 
There  are  occasions  when  praise  is  acceptable  to  jurors,  and  in- 
duces them  to  listen  with  favor  to  the  advocate  who  bestows  it; 
but  these  occasions  are  rare.  "There  be,"  says  Bacon,  "so 
many  points  of  praise,  that  a  man  may  justly  hold  it  in  sus- 
pect."- Jurors  do  often  hold  praise  "in  suspect,"  and  regard 
with  disfavor  one  who  untimely  or  awkwardly  bestows  it  upon 
them.  But  there  is  a  praise  that,  deftly  and  timely  given,  is 
very  grateful  to  jurors,  and  "openeth  their  ears  to  the  words 
that  are  spoken."  Erskine,  in  behalf  of  Stockdale.  gave  the 
jury  words  of  praise  that  we  may  be  sure   found  a  ready  and 

'  Hints  on  .Vdvocaoy,  Chap.  i. 

*  Bacon's  Kssays,  Essay  liii,  "  Of  Praise." 
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welcome  access  to  their  hearts.  Mackintosh,  in  his  great 
speech  in  defense  of  Jean  Peltier,  supplies  a  fine  specimen  of 
praise,  adroitly  and  justly  bestowed. 

§849.  Consultation  with  Jurors.  —  Consultation  with  the 
jurors  is  an  effective  aid  to  conviction.  In  talking  to  the  jury- 
men as  if  he  were  one  of  them,  the  advocate  disarms  hostility 
to  his  arguments,  opens  a  way  for  their  reception,  and  is  taken 
into  the  confidence  of  the  jurors.  We  have  referred  to  the 
course  pursued  by  Abinger  and  other  great  advocates,  and  it  is 
unnecessary  to  repeat  what  we  have  said;  it  is  enough  to  direct 
attention  to  the  importance  of  becoming  one  of  the  jury  by 
consulting  with  them.  The  advocate  who  has  the  faculty  of 
consulting  with  his  jurors  will  obtain  verdicts  even  if  he  be  a 
slow  and  unattractive  speaker. 

§  850.   Fairly  stating  and  refuting  objections  in  advance. — 

It  is  often  prudent  to  open  the  discussion  of  a  proposition  as  if 
there  were  objections  to  it  worthy  of  candid  consideration.  By 
fairly  stating  and  refuting  these  objections  a  sure  place  is  ob- 
tained for  the  counsel's  proposition  in  the  minds  of  the  jurors. 
A  subdued  and  deliberate  talk  with  the  jurors  is  the  true  course 
in  cases  where  this  method  is  adopted.  A  calm  and  scrupu- 
lously fair  statement  of  the  objections,  and  a  just  refutation  of 
them,  insure  conviction.  Neither  artifice  nor  pretense  need 
enter  into  the  conduct  of  counsel,  unless  candor  can  be  ac- 
counted, as  it  sometimes  is,  an  artifice.  Where  the  advocate  is 
quite  sure  that  objections  will  be  urged,  it  is,  in  general,  better 
to  meet  them  openly  and  fairly,  and  to  refute  them  if  possible. 
It  is  better  to  anticipate  and  answer  arguments  than  to  conceal 
or  misrepresent  them. 

§851.  Artifice  is  seldom  successful. — "The  ordinary  em- 
ployment of  artifice,"  says  LaRochefoucauld,  "is  the  mark  of 
a  petty  mind,  and  it  almost  always  happens  that  he  who  uses 
it  to  cover  himself  in  one  place,  uncovers  himself  in  another." 


§851 
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This  is  generally  true  of  the  artful  advocate,  who  relies  on 
cunning,'  for  he  is  seldom  able  to  protect  himself  at  all  points. 
A  fair,  candid,  and  straightforward  advocate  scores  by  far  the 
most  victories.'* 


'  If  we  must  employ  cunning,  let  it 
be  as  (ireville  advises:  "We  should," 
he  says,  "do  by  our  cunning  as  we  do 
by  our  courage — ever  have  it  ready  to 
defend  ourselves,  never  to  offend  oth- 
ers." 

'  We  have  not  attempted  to  exhaust 


the  catalogue  of  artifices.  Many  oth- 
ers might  be  mentioned,  and,  among 
them,  "artitices  of  manner,"  of  which 
numerous  interesting  examples  are 
given  by  Mr.  Irving  Browne  in  38 
Alb.  Law  Jour.  226. 


CHAPTER   XXXII. 


WITHDRAWING    THE    CASE    FROM    THE    JURY. 
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§  852.  Right  to  withdraw  the  case  from  the  Jury. — In  com- 
mon law  actions  a  jury  trial  may,  as  a  rule,  be  demanded  as  a 
matter  of  right, ^  but  a  party  may  sometimes  withdraw  the  case 

^Antc,  Vol.  I,  §  277. 
( 1 020  ) 
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from  the  jury  and  submit  it  to  the  court  after  the  jury  has  been 
empaneled  and  the  evidence  heard.  We  have  elsewhere  sug- 
gested what  matters  should  be  considered  in  determining 
whether  it  is  expedient  to  try  by  the  court  or  by  a  jury,^  and 
those  considerations  are  important  in  determining  whether  to 
take  the  case  from  the  jury.  It  is  to  be  borne  in  mind  that 
where  the  case  is  taken  from  the  jury  the  party  at  whose  in- 
stance it  is  done  admits  the  facts  and  puts  his  right  to  a  re- 
covery upon  the  law.'^  As  we  shall  hereafter  see,  a  case  may 
be  taken  from  the  jury  where  the  evidence  fails  to  establish 
the  cause  of  action  declared  on,  or  is  insufficient  to  entitle  the 
party  having  the  burden  to  a  recovery.'*  The  theory  upon 
which  cases  are  taken  from  the  jury,  no  matter  what  mode  of 
procedure  may  be  adopted,  is  that  the  case  is  one  of  law  and 
not  of  fact.  It  necessarily  results  from  this  that  if  there  are 
disputed  questions  of  fact  the  case  must  be  left  to  the  jury, 
for  the  court  can  not  decide  such  questions.  We  do  not  mean, 
of  course,  that  a  mere  contention  makes  a  question  of  fact  that 
only  a  jury  can  decide;  what  we  mean  is  that  if  there  is  evi- 
dence relevant  to  the  issue  and  not  immaterial  which  makes  a 
question  of  fact  for  decision  the  jury  must  determine  it  and 
not  the  court.  There  are  many  cases  in  which  one,  at  least, 
of  the  parties  would  feel  much  safer  in  the  hands  of  the  court 
than  in  the  hands  of  the  jury;  but  there  are  comparatively  few 
cases,  where  issues  of  fact  are  joined,  which  can  be  taken  from 
the  jury.  Ordinarily,  the  case  must  be  laid  before  the  jury, 
as  it  is  the  tribunal  the  law  has  established  for  the  trial  of  ques- 

'  Ante,  Vol.  I,  §§  278,  279,  280,  281.  "At  the  same  time  when  the  evidence 

*  "The   shrewd   lawyer  gets    many  is  of  such  a  persuasive  and  conchisive 

cases  away  from   the  jury  and  puts  cliaracter  that  it  would  be  unreasona- 

them  before  the  court."  ble  or  unjust  for  the  jury,  either  from 

'Judges  are  reluctant  to  take  a  case  passion  or  prejudice,  or  from  miscon- 

from  the  jury,  and  some  of  them,  as  ception  of  the  case,  to  render  a  ver- 

the  reported  cases  show,  have  lacked  diet  contrary  to  the  whole  law  and  the 

the  courage  to  do  right.     One  of  the  whole  evidence  in  the  case,  the  court 

federal  judges  in  disposing  of  a  de-  ought  to  have  the  courage  to  go  where 

murrer  to  the  evidence,  after  remark-  the   law   leads."     ^Miller  r.  Chicago, 

ing  that   he  was  "loath  to  interfere  etc.,  Co.,  41  Fed.  R.  898,  912. 
with  the  province  of  the  jury,"  said: 
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tions  of  fact  in  actions  at  law,  and  there  are  not  many  cases  in 
which  there  is  no  dispute  as  to  the  facts.  It  is,  perhaps,  wise 
that  the  jury  system  should  keep  its  place  in  our  system  of 
remedial  justice.^  There  are,  however,  very  many  cases  which 
a  court  will  try  with  more  impartiality  and  with  better  judg- 
ment than  a  jury. 

§  853.  Deter niinino;  the  line  of  action. — Mr.  Chitty  advises 
the  advocate  to  determine  before  the  trial  what  course  he  will 
pursue,^  and  where  the  facts  are  known  this  may  be  done,  but 
where  it  is  not  known  in  advance  what  the  evidence  will  be, 
this  can  not  be  done,  so  that  the  advocate  must  be  prepared  to 
make  his  questions  of  law  upon  the  instructions  or  by  securing 
a  ruling  taking  the  case  from  the  jury  as  the  evidence  given 
upon  the  trial  may  require.  While  it  is  true  that  the  advocate 
can  not  always  foresee  what  his  adversary's  evidence  will  be, 
yet  there  are  cases  in  which  he  can  know  in  advance  what  it 
will  be,  and  where  this  is  so  the  true  policy  is  to  determine  in 
advance  whether  to  put  the  case  to  the  court  upon  the  law  or  to 
go  to  the  jury  upon  the  facts  and  depend  upon  the  instructions 
to  present  the  legal  questions.  By  determining  in  advance 
which   course  shall  be  adopted  the  advocate  can  mark  out  a 

^Justice  Miller  says:  "And  I  am  '^  After  speaking  of  the  two  modes  of 
bound  to  say  that  an  intelligent  and  presenting  questions,  namely  by  bills 
unprejudiced  jury,  when  such  can  be  of  exceptions  and  demurrers  to  the  ev- 
obtained,  when  they  are  instructed  in  idence,  the  author  named  in  the  text 
the  law  with  such  clearness,  precision  says:  "All  practitioners  should  well 
and  brevity  as  will  present  their  duty  ascertain  and  consider  in  each  partic- 
in  bold  relief,  are  rarely  mistaken  in  ular  action,  even  before  the  trial, 
regard  to  facts  which  they  are  called  whether  it  is  probable  either  of  these 
upon  to  find."  18  Alb.  L.  J.,  405,  409.  proceedings  may  occur,  and  be  well 
The  difficulty  is  to  secure  an  "intelli-  prepared  to  conduct  or  resist  them 
gent  and  unprejudiced  jury,"  and  if  with  skill  and  decorum.  This  is  an 
there  is  ignorance  and  prejudice  it  occasion  when  counsel  can  fully  es- 
matters  little  how  clearly  and  ably  the  tablish  his  ability  not  merely  as  a 
jury  are  instructed,  for  prejudice  will  lawyer,  but  as  an  advocate  and  a  gen- 
control  against  the  strongest  general  tleman,  and  has  an  opportunity  of 
instructions  that  can  be  framed,  short  gaining  a  higher  influence  by  convinc- 
of  a  peremptory  direction  to  return  a  ing,  rather  than  by  exposing,  disparag- 
verdict  in  favor  of  the  one  party  or  ing,  or  annoying  a  judge."  4  Chitty 
the  other.  Gen.  Prac,  1. 
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definite  line  of  action  and  work  to  it  closely  and  effectively. 
Such  a  course  will  concentrate  his  energies  and  forces  and  put 
them  against  those  of  his  adversary  with  much  more  power 
than  if  there  were  an  aimless  and  indefinite  course  pursued. 
Where  the  advocate  is  strong  on  the  facts  and  is  confident  of 
vanquishing  his  opponent  he  will  not  incur  the  hazard  of  put- 
ting everytlung  upon  the  law,  since  if  he  lias  both  tiic  law  and 
the  facts  his  success  is  certain,  and,  as  will  hereafter  more  fully 
appear,  there  is  almost  always  a  risk  incurred  in  conceding  the 
facts  and  fighting  entirely  on  the  law. 

§  854.  Cases  that  may  be  taken  from  the  jury. — A  case  may 
be  taken  from  the  jury  when  the  evidence,  measured  by  the 
rules  of  law,  is  insufficient  to  entitle  the  party  to  a  recovery,  or 
where  it  utterly  fails  to  establish  the  cause  of  action  stated  in 
the  complaint  or  declaration.^  Where  there  is  a  mere  variance, 
and  not  a  total  failure  of  evidence,  the  case  must  be  submitted 
to  the  jury  if  there  is  evidence  sufficient  to  require  the  decision 
of  a  controverted  question  of  fact.  This  is  true  no  matter  what 
mode  of  procedure  may  be  adopted,  for  the  court  can  not  take 
upon  itself  the  functions  of  a  jury.  Some  of  the  courts  seem 
to  make  a  distinction  between  cases  where  the  procedure  is  by 
demurrer  to  the  evidence  and  cases  where  the  procedure  is  by 
motion  to  instruct  the  jury  to  return  a  verdict,  but  we  can  see 
no  reason  for  making  such  a  distinction.  In  the  latter  class 
of  cases,  as  we  shall  hereafter  show,  the  weight  of  authority  is 
that  the  case  should  be  taken  from  the  jury  where  there  is 
nothing  more  than  a  mere  scintilla  of  evidence,  and,  in  our 
opinion,  the  same  rule  should  govern  where  there  is  a  demur- 
rer to  the  evidence. 

'Palmer  v.   Chicago,  etc.,  Co.,  112  contemplation,  has  no  probative  force 

Ind.  250;  IMarcum  v.  Smith,  26  Mo.  unless  it  is  relevant  to  the  case  made 

App.  460 ;  Gould's  Pleading,  448.   The  by  his  pleading.     A  party  can  not  call 

rule  must  be  as  stated  in  the  text,  in-  another  into  court  upon  one  cause  of 

asmuch  as  a  party  can  not  declare  up-  action  or  defense  and  compel  him  to 

en   one   cause  of   action  and  recover  contest  another  and  tlifferent  one. 
upon  another.     His  evidence,  in  legal 


1024 


THE    WORK    IN    COURT. 


§855 


§  855.  Demurrer  to  the  evidence. — One  mode  of  taking  the 
case  from  the  jury  is  by  demurring  to  the  evidence.  By  this 
course,  a  bill  of  exceptions  is  dispensed  with,  and  the  court 
applies  the  law  to  the  facts  which  the  evidence  conduces  to 
prove. ^  The  case  may,  by  this  means,  be  taken  entirely 
from  the  jury,  except  in  so  far  as  the  damages  are  concerned; 
for  the  damages  must  be  conditionally  assessed  by  the  jury  be- 
fore whom  the  evidence  has  been  delivered,  or,  in  case  the 
court  decides  adversely  to  the  party  who  demurs,  a  new  jury 
may  be  called  to  assess  them.  In  some  jurisdictions^  the 
courts  refuse  to  recognize  the  practice  of  demurring  to  the  evi- 
dence but,  as  we  tliink,  without  reason,  for  the  practice  is  an 
ancient  and  well   established   one,   having  a  firm  support  in 

'  Mr.  Starkie,  a  justly  esteemed 
writer,  says:  "A  party  who  admits 
the  facts  which  the  adverse  evidence 
tends  to  prove,  but  desires  to  with- 
draw the  application  of  the  law  to 
those  facts  from  the  jury,  and  to  sub- 
mit them  for  that  purpose  to  the  court, 
is  at  liberty  to  do  so  by  his  demurrer 
to  the  evidence.  But  his  demurrer 
can  not  be  allowed  unless  he  admit 
the  truth  of  the  facts,  which  the  evi- 
dence of  his  adversary,  though  it  be 
but  presumptive  or  circumstantial, 
tends  to  prove."  Starkie  on  Evidence, 
Part  III  (marginal),  p.  435.  The  state- 
ment of  Mr.  Starkie  directs  attention 
to  an  important  matter,  although  it 
does  not  make  the  matter  prominent, 
and  that  is  this :  In  every  general  ver- 
dict the  jury  determines  the  facts,  and 
applies  the  law.  There  is,  therefore, 
a  likelihood  of  error  in  applying  the 
law  as  well  as  in  determining  the  facts. 
A  misapplication  of  the  law  leads  to 
error,  and  to  prevent  this  result  it  is 
sometimes  expedient  to  take  the  case 
from  the  jury.  There  is  in  every  case 
two  elements,  one  of  law  and  one  of 
fact,  and  facts  not  sufficient  in  law  to 
entitle  a  party  to  a  recovery,  are  entire- 
ly destitute  of  weight  or  influence. 


^  In  the  case  of  the  State  v.  Soper,  16 
Me.  293,  S.  C.  33  Am.  Dec.  665,  it  was 
said :  "A  demurrer  to  the  evidence  is 
an  unusual  and  antiquated  practice 
calculated  to  suppress  truth  and  jus- 
tice, and  is  allowed  or  denied  by  the 
court  in  the  exercise  of  a  sound  dis- 
cretion." We  can  not  assent  to  this 
doctrine,  as  we  can  see  no  reason  for 
asserting  that  the  practice  tends  to 
suppress  truth  and  justice,  for  it  seems 
clear  to  us  that  no  injustice  is  done  b)' 
admitting  the  evidence  and  all  reason- 
able inferences  that  may  be  legiti- 
mately deduced  from  it  and  submit- 
ting the  controversy  to  the  court.  If 
all  is  conceded  that  a  party  can  right- 
fully claim  it  is  nothing  more  than 
justice  that  if  the  law  is  against  him 
it  should  be  so  adjudged.  See,  gen- 
erally, Gibson  v.  Hunter,  2  H.  Bl.  187 ; 
Young  t'.  Black,  7  Cranch,  565;  Cole- 
grove  ^\  New  York,  etc.,  Co.,  20  N.  Y. 
492;  Lee  v.  Virginia,  etc.,  Co.,  18  W. 
Va.  299;  Fowler  v.  Baltimore,  etc., 
Co.,  18  W.  Va.  579.  It  has  also  been 
held  that  a  demurrer  to  the  evidence 
may  be  entertained  on  a  trial  by  the 
court  without  a  jury.  Chicago  Lum- 
ber Co.  V.  Merrimack,  etc.,  Bank 
(Kan.),  34Pac.  R.  1045. 
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principle.     It  is  recognized  in  most  of  the  States  and  also  by 
the  federal  and  the  English  courts.' 

§  85G.  Nature  of  a  demurrer  to  the  evidence. — "A  demurrer 
to  the  evidence,"  says  Mr.  Tidd,  "is  a  proceeding  In'  which 
the  judges  of  the  court  in  which  the  action  is  depending  are 
called  upon  to  declare  what  the  law  is,  upon  the  facts  shown 
in  evidence,  analogous  to  the  demurrer  upon  the  facts  alleged 
in  a  pleading."^  The  party  who  demurs  to  the  evidence  pre- 
sents a  written  pleading  wherein  the  evidence  is  embodied  and 

'United  States  Bank  v.  Smith,  11  3  Am.  St.  R.  92;    Pitts  r.  Storage  Co. 

Wheat.  171  ;  Fowle  r.  Alexandria,  11  (Tex.  App.),  18  S.  AV.  R.  4G.3;  WaLsIi 

Wheat.  320;  Chenoweth  v.  Lessee  of  v.  Campbell,  49  Kan.  104,  S.  C.  .30  Pac. 

Haskell,   3   Pet.  92;    Bank  v.  Gutts-  R.  179;  Burlington  Ins.  Co.  r.  Ross, 

chlick,  14  Pet.  19;    Suydani  v.  Will-  48  Kan.  228,  S.  C.  29  Pac.  Rep.  409; 

iamson,  20  How.  (U.  S.)  427;  Propri-  Hopkins  v.  Bowers,  111  N.  C.  175,  S. 


etary  «.  Ralston,  1  Dall.  18;  Hurst  v. 
Dippo,  1  Dall.  20,  Thornton  v.  Bank, 
3  Pet.  36;  Hunter  v.  Minor,  18  How. 
(U.  S.)  280;  Pickell  v.  Isgrigg,  6  Fed. 
R.  070 ;  Copeland  v.  New  England, etc., 
Co.,  22  Pick.  135 ;  Gibson  v.  Hunter,  2 
H.  Bl.  187;  Wright  v.  Pender,  Aleyn, 
18;  Cockredge  v.  Fanshaw,  1  Doug. 
(K.  B.)  119;  Vere  V.Lewis,  3  Term  R. 
182;  Baker'sCase,  5Coke,  104;  Pharr 
V.  Bachelor,  3  Ala.  237 ;  Trout  v.  Vir- 
ginia, etc., Co.,  23Gratt.  019;  Crowe  v. 
People,  92  HI.  231 ;  Morris  v.  Indian- 


C.  10  N.  E.  R.  323;  Heard  v.  Ritchey, 
112  Mo.  516,  S.  C.  20  S.  W.  Rep.  799; 
Gluck  V.  Cox,  90  Ala.  331,  S.  C.  8  So. 
R.  101 ;  De  Wald  v.  Kansas  City,  etc., 
Co.,  44  Kan.  586,  S.  C.  24  Pac.  R.  1 101 ; 
Syracuse  r.  Reed,  40  Kan.  520,  S.  C.  20 
Pac.  R.  1043 ;  Joliet,  etc.,  Co.  r.  Velie, 
140  111.  59,  S.  C.  20  N.  E.  R.  1080 ;  Wit- 
ting v.  St.  Louis,  etc.,  Co.,  101  Mo.  631 ; 
Rainer  v.  Cooper,  44  Kan.  762,  S.  C.  25 
Pac.  R.  186;  Miller  v.  Chicago,  etc., 
Co. ,41  Fed.  R.  898 ;  Walton  r. Wabash, 
etc.,  Co.,  32  ^lo.  App.  634;  Hanover, 


apolis,  etc.,  Co.,  10  111.  App.  389;  Rid-    etc.,  Co.  v.  Lewis,  23  Fla.  193,  S.  C.  1 


die  V.  Core,  21  W.  Va.  530;  Brown  v. 
Atchison,  etc.,  Co.,  31  Kan.  1  ;  Com. 
V.  P.arr,  5  W.  &  S.  (Pa.)  345;  Ross  v. 
Eason,  4  Yeates  (Pa.),  54;  McKowen 
r.  McDonald,  43  Pa.  St.  441 ;  Patton 
r.  Bragg,  113  Mo.  595,  S.  C.  35  Am.  St. 
R.  730;  Williamson?'.  Newport  News, 
etc.,  Co.,  34  W.  Va.  657,  S.  C.  26  Am. 
St.  R.  927;  South  West,  etc.,  Co.  v. 
Smith,  85  AV.  Va.  306,  S.  C.  17  Am.  St. 
Rep.  59;  Pennsylvania  Co.  v.  Stege- 
meier,  118  Ind.  305,  S.  C.  10  Am.  St. 
Rep.  136,  and  note ;  Jones  v.  Old  Do- 
minion Cotton  Mills,  82  Va.  140,  S.  C. 
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So.  R.  863;  Shaw  v.  County  Court, 
30  W.  Va.  488;  Theirs  v.  Holmes, 
(Tex.),  9  S.  VV.  Rep.  191;  Western 
Assurance  Co.  v.  IMayer,  64  Mo.  795,  S. 
C.  2.  So.  R.  173;  Chicago,  etc.,  Co.  v. 
Williams,  131  Ind.  30;  Lake  Shore, 
etc.,  Co.  V.  Foster,  104  Ind.  293,  and 
cases  cited;  Talkington  v.  Parish,  89 
Ind.  202;  Willouts  r.  Northwestern, 
etc.,  Co.,  81  Ind.  300,  and  cases  cited; 
Andrews  r.  Hammond,  8  Blackf.  540; 
Cole  r.  Driskill,  1  Blackf.  10;  Shields 
V.  Arnold,  1  Blackf.  109. 
"2  Tidd  Pr.  (marg.),  p.  865. 
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avers  that  it  is  insufficient  to  entitle  the  party  against  whose 
evidence  it  is  addressed  to  a  recovery.  The  issue  of  fact  is  closed 
and  the  issue  becomes  one  of  law.^  The  demurrer  admits  the 
truth  of  all  the  evidence  given  ^  and  all  reasonable  and  logical 
inferences  that  may  be  drawn  from  it,  and  asks  the  court  to 
apply  the  law  to  the  facts,  but  does  not  call  upon  the  court  to 
decide  any  disputed  question  of  fact,  although  it  does  devolve 
upon  the  court  the  duty  of  drawing  such  inferences  from  the 
facts  as  the  jury  would  be  justified  in  drawing  if  they  had  been 
required  to  give  a  verdict.  The  duty  of  making  such  infer- 
ences as  a  jury  might  draw  introduces  an  element  of  uncer- 
tainty into  the  proceeding,  since  some  judges  may  regard  infer- 
ences as  reasonable  and  legitimate  that  are  illegitimate,  or,  on 
the  other  hand,  may  regard  as  illegitimate  and  unreasonable, 
inferences  that  might  be  logically  and  reasonably  drawn. 

§  857.  Intendments  against  the  party  who  demurs. — The 
party  who  demurs  to  the  evidence  can  not  ask  that  intend- 
ments shall  be  made  in  his  favor,  for  the  rule  is  that  intend- 
ments shall  be  against  the  party  who  demurs.^  But  while  in- 
tendments are  made  against  the  demurring  party  they  are  never 

'Gould  on  Pleading,  Chapter  ix  ;  at  the  time  the  demurrer  is  interposed, 
Stephens  on  Pleading,  90.  Mr.  Gould  together  with  all  reasonable  inferences 
lays  down  the  doctrine  that  the  real  therefrom,  no  matter  whether  such 
question  which  the  demurrer  presents  facts  are  shown  by  the  plaintiff  or  the 
is  whether  the  evidence  is  or  is  not  defendant,  and  where  the  defendant 
relevant,  but,  with  all  deference  to  so  demurs  at  the  close  of  the  entire  case, 
learned  and  able  an  author  as  Mr.  after  introducing  evidence  for  himself, 
Gould,  we  think  his  is  an  erroneous  his  demurrer  may  be  properly  over- 
view. Suppose,  for  illustration,  the  ruled,  where  his  evidence  has  so 
ease  to  be  one  wherein  it  is  essential  strengthened  that  of  the  plaintiff  as  to 
to  the  existence  of  a  cause  of  action  require  the  case  to  go  to  the  jury,  al- 
that  a  demand  be  shown,  and  that  though  the  plaintiff's  evidence  in  it- 
none  is  shown,  a  demurrer  would  lie,  self  may  have  been  insufficient  to 
although  all  the  other  points  may  be  withstand  a  demurrer  if  it  had  been 
established,  and,  certainly,  the  ground  interposed  when  he  closed  his  case, 
for  sustaining  a  demurrer  in  such  a  Weber  v.  Kansas  City  Cable  Ry.  Co., 
case  would  be  that  the  evidence  was  100  Mo.  194,  S.  C.  18  Am.  St.  R.  541; 
insufficient  to  establish  a  cause  of  ac-  City  of  St.  Louis  v.  Missouri  Pac.  Ry. 
tion.  Co.,  114  Mo.  13,  S.  C.  21  S.  W.  R.  202. 

'  The  adverse  party  is  entitled  to  the  '  Nordyke,  etc.,  Co.  v.  Van  Sant,  99 

benefit  of  all  the  facts  before  the  court  Ind.  188. 
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to  be  forced  or  unnatural,  nor,  of  course,  where  there  is  no 
reason  for  resorting  to  intendments  will  any  be  indulged.  Some 
of  the  courts  have  gone  beyond  all  reason  in  seeking  for  in- 
tendments against  the  party  who  interposes  the  demurrer,  but 
the  better  considered  cases  give  effect  only  to  such  intendments 
as  fairly  and  justly  arise  upon  the  evidence  or  are  naturally 
suggested  by  the  absence  of  evidence. 

§  858.  What  the  demurrer  admits. — The  demurrer  not  only 
admits  the  truth  of  all  the  evidence  adduced  by  the  party  against 
whose  evidence  the  demurrer  is  directed,  but  it  also  admits  all 
the  inferences  that  may  be  logically  and  reasonably  drawn 
from  the  evidence.*  The  probative  force  of  the  evidence  is  not 
confined  to  the  direct  effect  of  the  evidence  but  extends  to  the 
results  reasonably  deducible  from  it  by  logical  and  legitimate 
inference.  In  strictness,  the  demurrer  is  to  the  facts  which 
the  evidence  tends  to  prove,  and  not  to  the  evidence  itself.  It 
reaches  the  object  rather  than  the  means  by  which  it  is  at- 
tained. It  follows,  therefore,  that  the  facts  which  the  evidence 
directly  or  indirectly  tends  to  prove  must  betaken  as  admitted. 
Some  of  the  cases  feeem  to  assert  that  any  inference  whatsoever 
that  may  be  drawn  from  the  evidence  is  admitted  by  the  de- 
murrer, but  this  is  not  correct,  for  a  demurrer  does  not  admit 
forced  or  unnatural  inferences;  on  the  contrary,  it  admits  only 
such  reasonable  inferences  as  may  be  logically  and  legitimately 

'  Davis  V.  Steiner,  14  Pa.  St.  275,  S.  (U.  S.  Dist.  Ct.),  175;  Ross  v.  Eason, 

C.  53  Am.  Dec.  547  ;  Mackinley  v.  Mc-  4  Yeates  (Pa.),  54;  Dickey  v.  Schreid- 

Gregor,  3  Whart.  369,  S.  C.  31  Am.  er,  3  S.  &  R.  (Pa.)  413;    Hopkins  v. 

Dec.  522;  Christie  v.  Barnes,  33  Kan.  Bowers,  111  N.  C.  175,  S.  C.  16  S.  E. 

317,  S.  C.  6Pac.  R.  599;  Palmer  v.  Chi-  R.  1 ;  Ilealey  v.  Simpson,  113  Mo.  340, 

cago,  etc.,  Co.,  112  Ind.  250,  S.  C.  14  S.  C.  20  S.  W.  Rep.  881 ;    Shearer  v. 

N.E.R.70;  Pope  v.  Kansas  City,  etc.,  Peele  (Ind.  App.),  36  N.  E.  Rep.  455; 

Co.,  99  Mo.  400;  Kansas  City,  etc.,  Galveston,  etc.,  Co.  v.  Templeton,  6 

Co.  V.  Cravens,  43  Kan.  650;  Wilker-    Tex.  C.  App. ,  S.  C.  25  S.W.  R.  135; 

son  V.  Corrigan,  etc.,  Co.,  26  Mo.  App.  Hawly  r.  Dawson,  16  Ore.  344,  S.  C. 

144;    Rine  v.  Chicago,   etc.,  Co.,  100  18  Pac.  R.  592.     See,  as  to  manner  of 

Mo.  228;  Jones  v.  Old  Dominion  Cot-  setting  forth  the  evidence,  Adkins  v. 

ton  Mills,  82  Va.  140,  S.  C.  3  Am.  St.  Fry,  38  W.  Va.  545,  S.  C.  18  S.  E.  R. 

R.  92;    Weiss  v.  Hobbs,  84  Va.  489;  737;    Adkins  v.  Stephens,  38  W.  Va. 

Maus  V.  Montgomery,  11  S.  &  R.  (Pa.)  557,  S.  C.  18  S.  E.  R.  740. 
329;  United  States  c.  Williams,  1  Ware 
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drawn  from  the  evidence.^  In  some  of  the  earlier  cases  the 
practice  of  demurring  to  the  evidence  is  condemned  because, 
as  it  is  said,  "the  course  destroyeth  the  prerogative  of  the 
jury."  But  this  doctrine  is  radically  unsound  and  utterly  in< 
defensible.  It  is  illogical  to  assert  that  there  is  any  encroach- 
ment upon  the  province  of  the  jury  where  the  evidence  is  con^ 
ceded  to  be  true  and  all  legitimate  and  reasonable  inferences 
that  may  be  drawn  from  it  are  admitted,  for,  in  such  a  case, 
there  is  no  disputed  question  of  fact  for  the  jury  to  decide.  Nor 
is  there  any  injustice  in  entertaining  a  demurrer,  for  if  the 
law  is  against  the  party  to  whose  evidence  the  demurrer  is  ad- 
dressed upon  the  evidence  and  the  legitimate  inferences  that 
may  be  drawn  from  it  he  can  by  no  possibility  be  rightfully 
entitled  to  a  recovery,  and  it  is  the  duty  of  the  court  to  so  ad- 
judge. Upon  no  rule  of  logic,  law  or  sense,  can  it  be  affirmed 
that  a  party  by  invoking  the  judgment  of  the  court  admits  un- 
natural, forced,  or  unreasonable  inferences.  A  party  who  pur- 
sues a  legitimate  mode  of  procedure  can  not  in  reason  or  jus- 
tice be  deemed  to  admit  inferences  that  are  unreasonable  and 

'  In  Bulkeley  v.  Butler,  2  Barn.  &  C.  inferences  he  does  not  admit ;  but  the 

434,   Best,    J.,  said:     "What  then  is  testimony  is  to  be  taken  most  strongly 

the  office  of  a  demurrer  to  the  evi-  against  him,  and  such  conclusions  as 

dence?     It  is  this :    If  a  party  tender  a  jury  might  justifiably  draw  the  court 

a  bill  of  exceptions,  the  evidence  must  ought  to  draw."     Much  to  the  same 

be  left  to  the  jury ;  but  if  the  party  effect  is  the  statement  of  the  court  in 

does  not  wish  that,  he  may  withdraw  Willcuts  v.  Northwestern,  etc.,  Co.,  81 

it  from  their  consideration  by  a  de-  Ind.  300,  303:     "A   demurrer  to  the 

murrer.     If,  however,  he  does  not  de-  evidence  admits  all  facts    of  which 

mur,  he  must  not  be  placed  in  a  better  there  is  any  evidence,  and  all  infer- 

situation  than  if  he  did.     Now  by  a  ences  which  can  be  logically  and  rea- 

demurrer  to  evidence,  all  the  facts  of  sonably  drawn  from  the   evidence." 

which  there  is  any  evidence  are  ad-  In  a  note  to  2  Tidd's  Pr.,  865,  the  fol- 

mitted,  and  all  conclusions  which  can  lowing  statement  is  made :  "The  court 

fairly  and  logically  be  deduced  from  will  also,  on  the  argument  of  the  de- 

those  facts."    The  rule  was  thus  stated  murrer,  make  every  inference  of  fact 

by  Chief  Justice  Marshall  in  Pawling  in  favor  of  the  party  which  the  jury 

V.  The  United  States,  4  Cranch,  219:  might  with  the  least  degree  of  propri- 

"The  party  demurring  admits  the  truth  ety  have  inferred  ;  but  they  ought  not 

of  the  testimony  to  which  he  demurs,  to  make  forced  inferences."  See,  also, 

and   also   those    conclusions    of    fact  Trow.  &  Haley's  Pr.,  509;  Palmer  v. 

which  a  jury  may  fairly  draw  from  Chicago,  etc.,  Co.,  112  Ind.  250;  Gould 

that  testimonj      Forced   and  violent  on  Pleading,  448. 
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unnatural,  for  all  that  can  justly  be  adjudged  is  that  he  be 
deemed  to  have  admitted  that  which  is  natural  and  reasonable. 
No  jury  could  without  a  flagrant  violation  of  duty  draw  unnat- 
ural or  unreasonable  inferences,  and  when  a  party  admits  all 
that  a  jury  could  fairly  and  rightfully  find  he  admits  all  that 
law,  justice,  or  reason  requires  or  expects. 

§  859.  What  the  demurrer  waives. — A  demurrer  to  the  evi- 
dence waives  objections  interposed  to  the  admissibility  of  evi- 
dence interposed  by  the  party  who  files  the  demurrer.^  A  de- 
murrer to  the  evidence  does  not  deprive  a  party  of  a  right  to 
challenge  the  sufficiency  of  the  complaint  or  declaration, ^  but 
the  demurrer  does  not  assail  it.'^  In  order  to  make  a  question 
upon  the  complaint  or  declaration  that  pleading  must  be  di- 
rectly assailed  in  some  appropriate  mode.  A  party  can  not  by 
demurring  to  the  evidence  deprive  his  adversary  of  the  benefit 
of  objections  to  evidence  properly  interposed  and  saved. ^ 

§  8G0.  Party  upon  whom  the  burden  of  proof  rests  can  not 
demur  to  the  evidence. — Ordinarily  a  demurrer  to  the  evidence 
can  not  be  taken  by  a  party  who  has  the  burden  of  proof. 
This  must  be  so  on  principle,  for  a  demurrer  confesses  the 
truth  of  all  the  evidence  adduced,  and  consents  that  all  reason- 
able inferences  that  a  jury  might  have  drawn  from  it  may  be 
drawn  by  the  court;  and  as  it  must  confess  all  the  evidence 
and  all  reasonable  inferences,  it  can  not,  as  a  rule,  be  em- 
ployed by  one  who  has  the  burden  of  establishing  what  he  al- 
leges. He  can  seldom  call  upon  his  adversary  to  confess  that 
his  evidence  is  trustworthy,  or  that  the  facts  essential  to  his 
success  are  established.^     There  may  possibly  be  cases  in  which 

•Hartman  v.  The  Cincinnati,  etc.,  '  Hartmanr.TheCineinnati,etc.,Co., 

Co.,  4  Tnd.  App.  370,  S.  C.  30  N.  E.  R.  4  Ind.  App.  370,  S.  C.  30  N.  E.  R.  930. 

930;  Miller  v.  Porter,  71  Ind.  521.  MVashburn  r.  The  Board,  104  Ind. 

»  United   States  Bank  v.   Smith,   11  321,  S.  C.  54  Am.  R.  332. 

Wheat.  171  ;  Lindleyv.  Kelley,42Ind.  ^Piokel   v.   Isgrigg,  6  Fed.  R.  676. 

294;  Bish  r. Van  Cannon,  94  Ind.  263;  The   cases  of  Thomas  v.  Ruddell,  66 

McLean  v.  Equitable,  etc.,  Co.,   100  Ind.  326,  and  Straugh  v.  Gear,  48  Ind. 

Ind.  127.  100,  are   criticised   and   partially  de- 
nied.    See  Gould  on  Pleading,  449. 
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the  evidence  is  so  free  from  conflict  and  of  such  an  entirely 
satisfactory  character  that  the  party  having  the  burden  may 
demur,  but  they  are  very  rare. 

§  861.  Demurrer  withdraws  favorable  evidence. — It  is  true, 
as  a  general  rule,  that  a  party  who  demurs  withdraws  all  evi- 
dence that  is  favorable  to  him.^  This  must  necessarily  be  true 
because  the  demurrer  concedes  that  there  is  no  dispute  as  to 
the  facts  and  that  the  controversy  is  entirely  one  of  law.  But 
it  would  be  pressing  the  general  rule  too  far  to  say  that  all 
favorable  evidence  in  all  cases  is  withdrawn  by  the  demurrer, 
for  there  may  be  cases  where  the  whole  body  of  the  evidence  is 
favorable,  and  so  there  may  be  cases  where  upon  one  essential 
point  the  evidence  may  be  wholly  in  favor  of  the  party  who 
demurs,  and  in  such  cases  it  can  not  be  justly  held  that  the 
favorable  evidence  is  withdrawn.  The  general  rule  must  be 
understood  as  applying  to  cases  where  there  is  conflict  in  the 
evidence,  some  of  it  favorable  and  some  of  it  unfavorable  to 
the  demurring  party,  and  not  to  cases  where  the  evidence  upon 
a  controlling  point  is  entirely  favorable  to  the  party  by  whom 
the  demurrer  is  filed. 

§  862.  Demurrer  where  presumption  makes  a  prima  facie 
case. — While  a  party  who  demurs  can  not  successfully  ask 
that  intendments  be  made  in  his  favor  he  may  ask  that  pre- 
sumptions making  a  'prima  facie  case  in  his  favor  shall  prevail 
unless  overcome  by  evidence. ^     This  rule  is  often  applied  to 

'  In  Ruff  V.  Ruff,  85  Ind.  431,  433,  the  Trimble  v.  Pollock,  77  Ind.  576.  The 
court  said:  "By  demurring  to  the  same  general  doctrine  is  declared  in 
evidence,  when  conflicting,  the  ap-  Davis  v.  Steiner,  14  Pa.  St.  275,  S.  C. 
pellee  withdrew  from  the  considera-  53  Am.  Dec.  547 ;  McLean  v.  Equita- 
tion of  the  court  whatever  was  favora-  ble,  etc.,  Co.,  100  Ind.  127,  S.  C.  50 
ble  to  himself,  and  consented  that  Am.  R.  779 ;  Morrison  v.  Berkey,  7  S. 
whatever  reasonable  inferences  could  &  R.  (Pa.)  238;  Young  v.  Blapk,  7 
be,  should  be  drawn  from  the  evidence  Cranch,  565.  The  court  can  not,  of 
against  him."  See  Fritz  v.  Clark,  80  course,  weigh  conflicting  evidence. 
Ind.  591;  Willcutts  v.  Northwestern,  Wolf  r.  Washer,  32  Kan.  533. 
etc.,  Co.,  81  Ind.  300;  Hagenbuck  v.  "Talkington  v.  Parish  et  al.,  89  Ind. 
McClaskey,  81  Ind.  577;  Indianapo-  202;  DeWaldi;.  Kansas  City,  etc.,  Co., 
lis,  etc.,  Co.  V.  McLin,  82  Ind.  435;  44Kan.  586,  S.  C.  24  Pac.  R.  1101.    See 
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cases  where  a  plaintiff  has  the  burden  of  proving,  as  a  part  of 
his  case,  that  his  own  negligence  did  not  proximately  contrib- 
ute to  the  injury  of  which  he  complains.  It  is  not  every  pre- 
sumption, however,  that  can  be  regarded  as  sufficient  to  con- 
stitute a  jiriina  facie  case  and  where  the  presumption  is  not  of 
that  rank  it  would  be  extremely  dangerous  to  demur  solely 
upon  the  ground  that  it  has  not  been  overcome  by  evidence. 

§863.  What  the  demurrer  must  contain.— The  evidence 
must  be  incorporated  in  the  demurrer.^  It  should  be  addressed 
to  the  whole  evidence  and  not  to  part.^  It  should  assign  for 
cause  that  the  evidence  is  insufficient  to  entitle  the  party  against 
whose  evidence  it  is  filed  to  a  recovery,  but,  according  to  the 
precedents,  this  may  be  done  in  general  terms. 

§  864.  Waiver  of  the  right  to  demur.— There  is  some  con- 
flict in  the  cases  as  to  whether  a  party  waives  a  right  to  demur 
by  introducing  evidence.  We  incline  to  think  there  may  be 
cases  where  there  is  a  waiver,  for,  if  a  party  introduces  evi- 
dence upon  the  theory  that  there  is  some  evidence  entitled  to 
consideration  by  the  jury,  he  may  be  regarded  as  having  elected 
to  try  the  case  as  one  of  fact,  and  should  be  held  to  his  elec- 
tion, but  so  much  depends  upon  the  peculiar  circumstances  of 
particular  cases  that  we  do  not  venture  to  state  a  general  rule. 
There  are  statements  in  the  books  to  the  effect  that  a  party  can 
not  demur  until  the  whole  evidence  is  .in,  and  rightly  inter- 
preted these  statements  are  correct,  but  some  of  them  are  so 
general  and  unqualified  as  to  be  misleading.  Where  the  party 
treats  the  evidence  of  his  adversary  as  all  the  evidence  in  the 
case  he  may  demur,  for  in  such  a  case  the  evidence  given  com- 

Gerity  v.  Haley,  29  W.  Va.  98.    The  ply  to  all  modes  of  taking  a  case  from 

rule  stated  in  the  text  applies  where  the  jury  although  as  to  the  mode  of 

there  is  a  motion  for  a  compulsory  procedure  there  are  essential  differ- 

non-suit  and  also  where  the  party  re-  ences. 

quests  the  court  to  direct  a  verdict  in  >  Griggs  v.  Seeley,  8  Ind.  264 ;  Lind- 

his  favor.     It  is  obvious,  we  may  say  ley  v.  Kelley,  42  Ind.  294  ;    1  Saunders 

here  as  well  as  elsewhere,  that  the  PI.  &  Ev.,    1102,  1103;  2  Tidd's  Pr., 

primary  rules  which  apply  to  demur-  861;  4  Chitty  Gen.  Pr.,  15,  16. 

rers  to  the  evidence  substantially  ap-  » Proprietary  r.  Ralston,  1  Dall.  18. 
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prises  the  whole  evidence  in  the  case.  We  do  not  believe  that 
a  party  is  bound  to  give  his  own  evidence,  before  demurring, 
but  may  demur  at  tlie  close  of  his  adversary's  evidence.  There 
is,  however,  good  authority  for  saying  that  where  a  party  un- 
successfully demurs,  and  afterwards  introduces  his  evidence, 
he  waives  the  exception  to  the  ruling  on  the  demurrer.^ 

§  865.  Effect  of  demurrer  on  the  rig:ht  to  subsequently  in- 
troduce evidence. — We  do  not  believe  that  a  party  who  demurs 
can  as  of  right  introduce  evidence  after  a  joinder  in  the  de- 
murrer and  a  ruling  on  it  by  the  court.  It  seems  to  us  clear 
on  principle  that  where  one  party  demurs  and  the  other  joins 
in  the  demurrer  there  is  an  election  that  concludes  the  par- 
ties. There  is  an  effective  withdrawal  of  the  case  from  the 
jury  and  it  is  difficult  to  see  on  what  principle  the  case  can  af- 
terwards be  submitted  to  them,  for  it  is  hard  to  conceive  how 
it  can  be  true  that  a  cause  is  taken  from  the  jury  and  yet  is 
submitted  to  them  for  decision.  The  authorities  we  have  cited 
on  the  subject  of  the  judgment  on  demurrer  to  the  evidence 
sustain  our  view,  and  the  reasoning  in  the  cases  referred  to  is 
sound  and  strong.  There  is  a  difference  between  demurring 
to  the  evidence  and  moving  the  court  to  direct  a  verdict,  for 
until  the  direction  is  given  the  case  is  not  withdrawn  from  the 
jury,  whereas  in  the  case  of  a  demurrer  to  the  evidence  and  a 
joinder  there  is  a  complete  withdrawal  by  the  acts  of  the  par- 

>  In  the  case  of  the  German  Ins.  Co.  III.  209,  S.  C.  25  N.  E.  R.  569 ;   Elliott 

V.  Frederick,  58  Fed.  R.  144,  the  court  App.  Proc,  §  685,  686.     The   rule   is 

said:     "At  the  close  of  the  plaintiff's  the   same  where   the   defendant,   in- 

evidence  the  defendant  filed  a  demur-  stead  of  demurring  to  the  evidence, 

rer  thereto,  which  was  overruled,  and  moves  for  a  peremptory  instruction  to 

this  ruling  is  assigned  for  error.     Af-  the  jury  to  render  the  verdict  in  his 

ter  the  demurrer  was  overruled,  the  favor.    If,  after  such  request  is  denied, 

defendant  proceeded  to  introduce  its  the  defendant  introduces  his  evidence, 

evidence  in  defense.     It  is  a  well-set-  he  thereby  waives  any  objection  to 

tied  rule  that  if,  after  a  demurrer  to  the  ruling  of  the  court  denying  the 

the  evidence  is  overruled,  the  party  request.     Railroad  Co.  v.  Hawthorne, 

offers  evidence  in  his  own  behalf,  he  144  U.  B.  202,  S.  C.  12  Sup.  Ct.  Rep, 

thereby  waives  all  objection  to  the  de-  591 ;  Village  of  Alexandria  i\  Stabler, 

cision  of  the  court  overruling  his  de-  4  C.  C.  A.  324,  S.  C.  50  Fed.  R.  689." 
murrer.  Joliet  Steel  Co.  v.  Shields,  134 


§  866 
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ties  tlieinselves.  It  may  be  true  that  the  court  may  for  cause 
shown  permit  the  case  to  go  to  the  jury  after  the  joinder  in  de- 
murrer, but  upon  principle  the  parties  can  not  as  a  matter  of 
riglit  demand  that  it  shall  be  submitted  to  the  jury.  If,  how- 
ever, the  demurrer  is  overruled  and  the  demurring  party  is 
permitted  to  afterward  introduce  evidence  and  subuiit  the  case 
to  the  jury,  then  there  is  a  complete  waiver  of  his  exception  to 
the  ruling  on  demurrer,  for  a  party  who  voluntarily  elects  to 
pursue  a  course  utterly  inconsistent  with  his  exception  neces- 
sarily renders  it  unavailing.^ 


§  866.  Cross-examination  of  adverse  witnesses  not  a  waiver 
of  the  right  to  demur. — A  party  does  not  lose  his  right  to  de- 
mur by  cross-examining  the  witnesses  of  his  adversary.^  The 
cross-examination,  however,  can  seldom  benefit  the  party  who 
demurs,  for  although  favorable  testimony  may  be  elicited  it 
can  not  ordinarily  be  made  available  since  b}-^  demurring  the 
party  withdraws  the  evidence  favorable  to  him.     It  is  possible 


'  The  decision  in  German  Ins.  Co.  r. 
Frederick,  58  Fed.  R.  144,  from  wliich 
we  liave  already  quoted,  sustains  the 
doctrine  of  the  text.  See,  also,  Acci- 
dent Ins.  Co.  V.  Crandal,  120  U.  S.  527, 
S.  C.  7  Sup.  Ct.  Rep.  685.  The  case  of 
Weber  v.  Kansas  City,  etc.,  Co.,  100 
Mo.  194,  S.  C.  18  Am.  St.  R.  541,  seems 
to  be  opposed  to  our  view.  The  court 
in  the  opinion  overruling  a  petition 
for  a  rehearins;  said:  "Again,  coun- 
sel for  the  respondent  are  in  error  in 
supposing  that  the  defendant  waived 
its  objection  to  the  action  of  the  court 
in  overruling  the  demurrer  to  plaint- 
iff's evidence  by  putting  in  its  own 
evidence.  When  such  a  demurrer  is 
made  and  overruled, and  the  defendant 
puts  in  its  evidence,  this  court,  in  re- 
viewing the  ruHng,  will  do  so  in  the 
light  of  all  the  evidence.  If  upon  all 
the  evidence,  no  matter  by  whom  or 
when  offered,  there  is  a  case  to  go  to 
the  jury,  we  do  not  reverse,  though 


the  demurrer  to  the  plaintiff's  evi- 
dence should  have  been  given  as  the 
case  stood  when  it  was  interposed. 
With  these  (jualifications  the  demur- 
rer to  the  plaintiff's  evidence  will  be 
considered  here,  though  the  defend- 
ant should  offer  evidence  after  it  is 
overruled.  McPherson  v.  St.  Louis, 
etc.,  R'y  Co.,  97  Mo.  253."  With  all 
deference  to  the  able  court  which  pro- 
nounced the  opinion  from  wliich  we 
have  quoted,  we  maintain  that  after  a 
party  has  elected  to  demur  and  his 
adversary  joins  in  the  demurrer,  the 
introduction  of  evidence  by  the  de- 
murring party  is  a  waiver  of  the  ex- 
ception to  the  ruling  on  the  demurrer. 
Johet  Steel  Co.?'.  Shields,  134  111.209, 
S.  C.  25  N.  E.  R.  569 ;  Village  of  Alex- 
andria V.  Stabler,  50  Fed.  R.  689 ;  Rail- 
road Co.  V.  Hawthorne,  144  U.  S.202; 
Bradley  v.  Poole,  98  Mass.  169;  Gluck 
V.  Cox,  90  Ala.  331,  S.  C.  8  So.  R.  161. 
*  McCreary  r.  Fike,  2  Blackf .  374. 
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that  there  may  be  cases  where  the  evidence  brought  out  on 
cross-examination  is  of  such  a  material  and  conclusive  charac- 
ter that  it  completely  controls  the  case,  but  such  cases  will  be 
extraordinary  and  unusual  ones. 

§  8G7.  Withdrawal  of  the  demurrer. — Before  a  joinder  a 
party  may  by  leave  of  court  withdraw  his  demurrer.^  It  is 
probably  within  the  power  of  the  court  to  permit  the  with- 
drawal of  the  demurrer  before  a  ruling  is  made  upon  it,  but  we 
believe  this  to  be  a  matter  entirely  within  the  discretion  of  the 
court  and  that  there  would  be  no  available  error  either  in  re- 
fusing or  permitting  a  withdrawal  unless  there  was  a  palpable 
abuse  of  discretion.  It  has  been  held  that  after  the  filing  of  a 
demurrer  by  the  defendant  the  plaintiff  may  amend  his  com- 
plaint, but  that  in  the  event  that  the  complaint  is  amended  the 
defendant  must  be  permitted  to  withdraw  his  demurrer.  ^ 

§  868.  Joinder  in  demurrer. — In  strictness  there  should  be 
a  joinder  in  demurrer.^  The  party  against  whom  the  demurrer 
is  filed  may  be  compelled  to  join  in  the  demurrer  unless  the 
court  deems  the  demurrer  frivolous.*  If  the  demurrer  does  not 
correctly  set  forth  the  evidence  the  party  should  decline  to  join 
until  the  evidence  is  properly  stated,  for  if  he  does  join  he  ad- 
mits that  the  evidence  is  correctly  set  forth. ^ 

§  869.    Assessment  of  damages.— The  damages  must  be  as- 

'  Holmes  v.  Phoenix,   etc.,   Co.,   49  ings  Bank,  15  Gratt.  501;    Gould  on 

Ind.  356.  Pleading,  p.  489,  §  71.     See  Green  •;;. 

^Hartford,   etc.,   Co.   v.   Love,   125  Judith,  5  Rand.  (Va.)  1 ;  Hansbrough 

Ind.  275.  V.   Thorn,  3  Leigh  (Va.),  147. 

3  Pickel  V.  Isgrigg,  6  Fed.  R.  676.  ^  Lindley  v.  Kelley,42  Ind.  294 ;  Tidd 

♦States.  Soper,  16  Me.  293;  Bran-  Pr.  865;  Buller  Nisi  Prius,  313.     See, 

don  r.  Planters,  etc..  Bank,   1  Stew,  generally,  Tucker  v.  Bitting,  32  Pa.  St. 

320;  Alexander  V.  Fitzpatrick,  4  Port.  428;    Snowden   v.    Insurance   Co.,   3 

(Ala.)405 ;  Shields  u.  Arnold,  IBlackf.  Binn.  (Pa.)  457;    Duerhagen  v.   Ins. 

109;    Burton  v.   Brashear,   3    A.    K.  Co.,  2  S.  &  R.  (Pa.)    185;    Smith  v. 

Marsh.  276;  Peabody.etc,  Co.v.  Wil-  Merchand,  7  S.  &  R.  (Pa.)  260;  Cald- 

son,  29  W.  Va.  528,  S.  C.  2  S.  E.  Rep.  well  v.  Stileman,  1  Rawle  (Pa.),  212; 

888;  Whittington??.  Christian,  2  Rand.  Mackinley    v.    McGregor,    3   Whart. 

(Va.)353;  Western,etc.,  Co.  ■;;.  Mayer,  (Pa.)  369;  Feay  v.  DeCamp,  15S.&R. 

64  Miss.  795;  Rohr  v.  Davis,  9  Leigh  (Pa.)  227. 
(Va.),  30;  Boyd's  Adm'r  v.  City  Sav- 
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sessed  by  a  jury  unless  there  is  a  waiver.  In  some  jurisdic- 
tions there  can  be  no  waiver  and  in  those  jurisdictions  the 
damages  must  be  assessed  by  a  jury.  It  is  not  necessary  that 
the  damages  should  be  assessed  by  the  jury  originally  called 
to  try  the  case,  although  that  jury  may  assess  them,  but  an- 
other jury  may  be  called  to  assess  the  damages.  When  the 
jury  originally  called  is  the  one  that  makes  the  assessment  they 
should  be  directed  to  make  a  conditional  assessment.^ 

§  870.  Judgment  on  demurrer. — The  party  who  prevails  on 
the  demurrer  is  entitled  to  final  judgment  in  his  favor. ^  If 
there  is  a  conditional  assessment  of  damages  and  if  the  decision 
upon  the  demurrer  is  in  favor  of  the  plaintiff  he  is  entitled  to 
a  judgment  for  the  amount  conditionally  assessed.  Where  the 
damages  have  not  been  provisionally  assessed,  then,  as  already 
suggested,  a  jury  may  be  called  to  make  the  assessment  and 
judgment  will  be  entered  for  the  amount  assessed  by  the  jury. 

§  871.  Saving  the  questions. — Where  the  court  refuses  to 
permit  a  demurrer  to  the  evidence  to  be  filed  there  should  be  a 
tender  of  a  demurrer  properly  framed,  a  request  for  a  decision 
and  an  exception  to  the  ruling.  A  bill  of  exceptions  will  in 
such  a  case  be  necessary  to  get  the  demurrer,  offer,  ruling  and 
exception  into  the  record.  Where  the  demurrer  is  allowed  to 
be  filed  and  a  ruling  made  on  it  the  unsuccessful  party  should 
except  at  the  time  to  the  ruling,  but  it  is  not  necessary  nor, 
indeed,  proper  to  file  a  bill  of  exceptions. 

'  McCreary  v.   Fike,   2  Blackf .  374  ;  they  may  be  assessed  by  another  jury, 

Andrews  v.  Hammond,  8  Blackf.  540;  upon  a  writ  of  inquiry,  after  the  de- 

Obaugh  V.  Finn,  4  Ark.  110,  S.  C.  37  murrer  is  determined,  and  it  is  said  to 

Am.  Dec.  773;  Golden  v.  Knowles,  120  be  the  most  usual  course,  when  there 

Mass. 336;  Fowler  r.  Macomb,  2  Root,  is  a  demurrer  to  evidence,  to  discharge 

388;  Hampton  i\  Windham,  2  Root,  the  jury  without  further  inquiry." 

199;  Gould  on  Pleading,  p.  490,  §  73;  » Obaugh  v.  Finn,  4  Ark.  110,  S.  C. 

2  Tidd'sJ»r.  (margin),  867.     Mr.  Tidd  37  Am.  Dec.  773;  Golden  v.  Knowles, 

says:    "Upon  a  demurrer  to  evidence,  120  Mass.  336;  3  Bouvier  Inst.,  §  3246; 

we  have  seen  the  (hunages  may  be  as-  Gould  on  Pleading,  marginal,  p.  491, 

sessed  conditionally  by  the  principal  §  73. 
jurj',  before  they  are  discharged ;  or 
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§  872.  Risk  in  demurring  to  the  evidence. — It  is  evident 
that  a  party  who  demurs  to  the  evidence  incurs  a  great  risk, 
since  he  confesses  all  the  facts  which  the  evidence  directly  or 
indirectly  tends  to  prove.  This  is  so,  even  though  there  be 
contradictory  evidence,  for,  of  necessity,  only  evidence  tend- 
ing to  prove  facts  favorable  to  the  party  against  whom  the  de- 
murrer is  directed  can  be  regarded;  all  other  evidence  is  with- 
drawn. This  conclusion  inevitably  results  when  it  is  affirmed, 
as  it  must  be,  that  it  is  the  facts  which  the  evidence  tends  to 
prove,  and  not  the  evidence,  merely,  that  the  demurrer  con- 
fesses.^ 

§  873.  Reasons  making  a  demurrer  expedient.— Although 
there  is  much  danger  in  demurring  to  the  evidence,  yet  the 
procedure  is  sometimes  expedient.  The  danger  which  the  de- 
murring party  encounters  makes  it  necessary  to  proceed  with 
great  caution,  and  he  who  employs  a  demurrer  needs  be  very 
sure  that  there  is  an  absolute  failure  of  evidence.  The  course 
is  expedient  when  the  evidence  proves  some  cause  of  action, 
but  does  not  tend  to  prove  that  upon  which  issue  is  joined,  or 
where  there  is  a  material  link  in  the  chain  of  evidence  missing 
and  danger  of  a  misapplication  of  the  law.  Jurors  who  per-' 
ceive  that  a  right  has  been  invaded  and  damages  inflicted  will 

'Another  matter  to  be  considered  of  damages.  The  demurring  party  may 
in  determining  whether  to  demur  to  avail  himself  of  such  an  error.  Where 
the  evidence  is  that  a  party  may  by  a  demurrer  to  the  evidence  is  inter- 
demurring  cut  off  a  new  trial.  Rud-  posed  interrogatories  can  not  be  sub- 
dell  V.  Tyner,  87  Ind.  529;  Radcliff  v.  mitted  to  the  jury,  except  such  as  re- 
Radford,  96  Ind.  482;  Stockwell  v.  late  solely  to  the  amount  of  damages. 
State,  101  Ind.  1.  As  the  demurrer  In  the  case  of  The  City  of  Indianapolis 
confesses  the  truth  of  the  evidence  ■«.  Lawyer,  38  Ind.  348,  it  was  held  that 
and  admits  all  logical  and  reasonable  interrogatories  relating  wholly  to  the 
inferences  that  may  be  drawn  from  it,  amount  of  damages  could  not  be  pro- 
the  party  who  demurs  necessarily  de-  pounded  to  the  jury,  but  we  think  this 
prives  himself  of  the  right  to  subse-  decision  radically  erroneous.  The  de- 
quently  deny  what  he  has  conceded,  murrer  does  not  go  to  the  measure  of 
So,  too,  he  may  deprive  himself  of  the  damages  at  all,  and  that  is,  therefore, 
benefit  of  objections  to  the  evidence,  adistinct  and  independent  matter,  not 
A  demurrer  to  the  evidence  does  not,  affected  by  the  ruling  on  the  demurrer 
liowever,  cut  off  a  motion  for  a  new  except  in  a  case  where  the  demurrer 
trial  because  of  error  in  the  assessment  is  sustained. 
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not,  if  they  can  possibly  avoid  it,  put  away  a  plaintiff  without 
compensation.  They  will  not  stop  to  consider  what  cause  of 
action  is  proved;  it  is  enough  for  them  to  know  that  a  wrong 
has  been  done  and  injury  suffered.  The  slightest  pretext  will 
serve  to  carry  them  against  the  law,  however  clearly  and 
strongly  it  may  be  stated  in  the  instructions  of  the  court.  No 
presumption  so  violent,  nor  any  inference  so  strained,  that  they 
will  not  make  in  such  a  case;  for,  led  by  their  crude  notions 
of  justice,  they  will  put  aside  the  law  with  little  hesitation. 
They  will  not  consider  that  a  party  called  to  answer  one  cause 
of  action  ought  not,  in  fairness  or  good  conscience,  be  mulcted 
in  damages  upon  another  and  different  cause.  But  the  court 
will  consider  that  matter,  and  will  not  suffer  a  recovery  unless 
the  facts  confessed  establish  the  cause  of  action  stated  in  the 
complaint  or  declaration.  Where  there  is  no  evidence  tending 
to  prove  a  material  fact  essential  to  a  cause  of  action,  and  the 
prejudices  and  sympathies  of  the  jury  are  with  the  plaintiff,  it 
is  good  policy  to  demur  to  the  evidence.^  Indeed,  the  only 
safe  rule  is  to  demur  in  such  cases,  for  by  this  means  the  evi- 
dence is  brought  into  the  record,  and  the  court  necessarily  de- 
cides upon  its  probative  force,  as  well  as  upon  the  law,  and 
there  is  little  risk  of  the  misapplication  of  the  law  or  of  a  yield- 
ing to  passion  or  prejudice.  We  do  not  mean,  of  course,  that 
the  court  will  weigh  the  evidence,  for  that  it  will  not  do;  but 
it  will  apply  to  it  the  just  and  reasonable  rules  of  inference, 
rejecting  all  violent  and  unnatural  processes,  and  ascertain  its 
just  probative  force.  Jurors  will  not,  it  is  safe  to  assume,  be 
so  conservative;  for,  in  many  cases,  they  will  disregard  all  rules 
of  reason  and  law,  and  let  their  prejudices  or  their  passions 
dictate  their  verdict. 

§874.  Reluctance  of  judges  to  disturb  verdicts.  —  Trial 
judges  are,  it  is  well  known,  averse  to  disturbing  verdicts,  and 
sometimes  suffer  verdicts  to  stand  that  should  be  promptly  set 
aside.  In  some  instances  this  occurs  for  the  reason  that  a  re- 
lentless press  of  business  prevents  the  judge  from  giving  the 

'  Lyons  r.Terre  Haute,  etc.,  Co.,  101  hv\.  419. 
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facts  a  careful  study,  and  he  feels  that  he  ought  not,  with  his 
inadequate  information,  set  aside  the  decision  of  men  he  right- 
fully presumes  were  impartial  triers.  In  other  instances  he 
feels  that  he  ought  not  to  substitute  his  own  judgment  for  that 
of  the  twelve  men  adjudged  by  law  to  be  competent  judges  of 
the  facts.  Doubtless,  it  would  be  better  if  verdicts  were  more 
often  sternly  and  promptly  set  aside;  but  it  is  manifest  that, 
in  most  cases,  the  duty  is  a  very  delicate  one,  and  it  is,  there- 
fore, no  marvel  that  judges  are  reluctant  to  exercise  the  power 
vested  in  them.  When  the  case  comes  to  the  appellate  court 
there  is  still  greater  reluctance  to  disturb  the  finding  of  the 
jury  on  the  facts.  There  are  obvious  reasons  for  this  reluc- 
tance, only  one  of  which  we  need  mention,  and  that  is:  the 
verdict  comes  to  the  appellate  court  with  the  approval  of  the 
trial  judge,  given  after  the  verdict  has  passed  his  examination. 
Where,  therefore,  there  is  just  reason  to  believe  that  there  is 
an  entire  absence  of  evidence  it  is  well  to  demur  to  the  evi- 
dence, since  such  a  course  relieves  the  trial  judge  from  the 
duty  of  impliedly  rebuking  the  jury,  and  puts  the  whole  mat- 
ter in  his  hands.  He  may  by  this  course  be  enabled  to  decide 
without  the  suspicion  of  arrogating  to  himself  knowledge  or 
impartiality  not  possessed  by  the  jury. 

§  875.  Cautious  cross-examination  necessary  where  a  de- 
murrer to  the  evidence  is  resolved  upon. — The  party  who  re- 
solves to  demur  to  the  evidence  should  be  very  careful  in  his 
cross-examination  of  the  witnesses.  It  is  useless  in  such  a 
case  to  cross-examine  for  the  purpose  of  exposing  the  falsity  of 
a  witness's  testimony,  as  the  facts  his  testimony  tends  to  es- 
tablish will  be  taken  as  true,  although  its  falsity  may  be  ap- 
parent. Nor  can  good  be  accomplished  by  inducing  him  to 
state  facts  favorable  to  the  cross-examiner,  unless  such  facts, 
when  elicited,  will  stand  uncontradicted;  for,  if  contradicted, 
no  matter  how  or  by  whom,  they  will  be  regarded  as  with- 
drawn. The  probability  of  doing  harm  by  a  cross-examination 
is  infinitely  greater  than  that  of  doing  good.  If  there  is  any 
cross-examination  at  all,  it  should  be  very  brief,  and  addressed 
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to  immaterial  matters.  An  apparent  cross-examination  of  the 
briefest  character  is  the  best.  It  should  be  conducted  without 
any  attempt  to  do  more  than  conceal  from  the  adverse  party 
the  intention  to  demur  to  the  evidence,  for  the  danger  of  harm 
is  too  great  to  be  encountered  where  there  is  scarcely  a  bare 
possibility  of  doing  any  good.^ 

§  87G.  Compulsory  nonsuit. — Another  mode  by  which  a  case 
can  be  taken  from  the  jury  is  by  a  motion  for  a  nonsuit.  "A 
nonsuit,"  says  Mr.  Heard,  "is  where  a  judge  who  has  not  the 
power  of  deciding  the  facts  rules,  as  a  matter  of  law,  tiiat  there 
is  no  evidence  on  which  the  jury,  or  whatever  tribunal  had  to 
decide  the  facts,  could  properly  find  facts  sufficient  to  support 
the  plaintiff's  case."^  The  practice  of  granting  a  compulsory 
nonsuit  is  not  uniform,  and  varies  greatly  in  different  juris- 
dictions; there  are,  indeed,  some  jurisdictions  in  which  the 
practice  is  almost  unknown.^  The  author  from  whom  we  have 
quoted,  in  comparing  the  mode  of  taking  a  case  from  the  jury 
by  a  motion  for  a  nonsuit  with  that  of  a  demurrer  to  the  evi- 
dence, says:  "In  practice  in  New  York,  and  some  other  States, 
this  demurrer  is  now  superseded  by  a  motion  for  a  nonsuit  at 
the  close  of  the  plaintiff's  evidence.  And  this  practice  has, 
over  a  demurrer  to  the  evidence,  the  advantage  of  being  more 
comprehensive,  including  cases  where,  by  reason  of  the  great 
preponderance  of  the  evidence  against  the  plaintiff,  no  verdict 

'  There  may  be  cases  where  a  vigor-  authorizing  such  a  practice  in   civil 

ous  and  searching  actual  cross-exam-  cases   have   been  held  constitutional, 

ination  may  be  made,  as  for  instance,  Nangatuck   R.  R.  Co.  v.  Waterbury, 

where  there  is  reason  to  believe  that  etc.,  Co.,  24  Conn.  468. 

some  fact  can  be  brought  out  that  will  'Ross   r.  Gill,  1    Wash.    (Va.)   87; 

completely   defeat   a  recovery.      But  Williams  »'.  Port,  9  Ind.  551  ;  2  Tidd's 

such  cases  are  extremely  rare  and  of  Pr.,  809;  2  Thomp.  Tr.,  §227,  228;    16 

a  most  extraordinary  character.     As  Am.  i<c  Eng.  Encyc.  of  Law,  734.     The 

a  rule,  a  full  cross-examination  is  to  practice  does  not  obtain  in  the  federal 

be  scrupulously  avoided  in  all  cases  courts.     Northern   Pac.  R.  R.  Co.  v. 

where   the  advocate  intends  to  take  Charless,  51  Fed.   R.  562;    Elmore  v. 

the  case  from  the  jury  in  any  mode.  Grymes,  1  Pet.  469.     But  see  Central 

*Gould  on  Pleading  (Heard's  ed.),  Transp.    Co.  r.   Pullman   Palace   Car 

557.      See,    also,   note   to    French   v.  Co.,  189  U.  S.  24,  S.  C.  11  Sup.  Ct.  R. 

Smith,   24   Am.   Dec.   622.      Statutes  478,481. 
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should  be  allowed,  which  a  demurrer  to  evidence  would  hardly 
reach.  A  nonsuit  should  be  granted  in  all  cases  where  the 
evidence  is  such  that  the  court,  on  review,  would  set  aside  a 
verdict  (for  the  plaintiff)  founded  on  it."  ^  Where  the  rule  as 
stated  by  this  author  prevails,  there  the  practice  of  moving  for 
a  nonsuit  is  preferable  to  that  of  demurring  to  the  evidence, 
except  in  cases  where  it  is  desired  by  the  defendant  that  the 
judgment  shall  be  conclusive.  Where  it  is  desired  to  prevent 
subsequent  actions,  and  end  all  litigation,  it  is  better  to  adopt 
some  other  course  than  that  of  moving  for  a  compulsory  non- 
suit, for  the  general  rule  is  that  a  judgment  as  upon  a  nonsuit 
does  not  prevent  the  plaintiff  from  suing  again  on  the  same 
cause  of  action.'* 

§  877.   Nonsuit  where  there  are  several  parties. — It  was 

once  held  that  one  defendant  could  not  have  a  judgment  of 
nonsuit  when  a  joint  defendant  had  suffered  default,  but  the 
modern  rule  seems  to  be  otherwise,'^  and,  if  a  separate  judg- 
ment might  be  obtained  against  any  one  of  several  defendants, 
another,  against  whom  no  case  is  made,  may,  upon  proper  mo- 
tion made  for  himself  alone,  have  a  judgment  of  nonsuit.*  So, 
where  there  are  several  plaintiffs,  one  of  whom  is  not  a  proper 
party,  or  has  no  case,  the  defendant  may  have  him  nonsuited,^ 
unless  he  has  waived  his  right.  The  motion  should,  however, 
be  limited  to  such  plaintiff  and  must  not  request  a  nonsuit  or 
dismissal  as  to  others  who  have  a  good  cause  of  action. 

'Gould  on  Pleading,  446,  n.  7;   Bay-  '  Lomer  v.  Meeker,  25  N.  Y.  361, 

lie's  Trial  Pr.,  p.  217,  §  25.  363;     Murphy  v.  Donlan,  5  Barn.  & 

'^  Freeman    on  Judgments,    §§  261,  Cres.     178;     Murphy    v.    Tomlan,    7 

261a;     Wells'    Res   Adjudicata,   375;  Dowl.  &  Ry.  619. 

March  on  Arbitraments,  215,  quoted  *  Mcintosh  v.  Ensign,  28  N.  Y.  169; 

in  Clapp  V.  Thomas,  5  Allen  (Mass.),  Lomer  r.  Meeker,  25  N.  Y.  361 ;  Wood- 

158;     Foster  v.  Wells,  4  Texas,  101;  burn   v.    Chamberlin,    17   Barb.   446. 

Howes  V.  Austin,  35  111.  396;  Wood  v.  Compare  Bancroft  v.  Wilson,  2  Cow, 

Ramond,  42  Cal.  643 ;  National  Water  (N.  Y.)  495. 

WVjrks  Co. -y.  Kansas  City  School  Dist.,  ^  Palmer  v.    Davis,    28   N.  Y.   242; 

23  Mo.  App.  227;    Gummer  v.  Omro  Simar  t;.  Canaday,  53  N.  Y.  298.     But 

Trustees,    50  Wis.  247;    Hendrick  v.  see   Brown  ??.  Wentworth,  46  N.  H. 

Clouts,  91  Ga.  196,  S.  C.  17  S.  E.  R.  119.  490,  S.  C.  88  Am.  Dec.  223. 
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§  878.  Test  for  deteriuiiiiiif!:  when  motion  for  nonsuit  should 
be  sustained. — The  rule  generally  adopted  for  determining  the 
right  to  a  nonsuit  upon  motion  of  the  defendant,  although 
there  is  some  conilict  in  the  authorities,  is  that,  if  the  evidence 
given  by  the  plaintiff  would  not  authorize  the  jury  to  lind  a 
verdict  for  him,  or  if  the  court  would  set  it  aside  if  found,  as 
contrary  to  the  evidence,  a  nonsuit  should  be  granted  on  de- 
fendant's motion.^  But  where  the  evidence,  "viewed  in  its 
most  favorable  light,"  would  warrant  a  jury  in  finding  for  the 
plaintiff,  a  nonsuit  should  not  be  granted. "-^  So,  where  the 
plaintiff  makes  a  case  sufficient  to  go  to  the  jury,  or  where  the 
facts  are  controverted  and  the  evidence  conflicting,  a  motion 
for  nonsuit  should  be  denied.^ 


'  Stuart  V.  Simpson,  1  Wend.  376 ; 
-Mateer  v.  Brown,  1  Cal.  221;  Glas- 
cock V.  Cent.  Pac.  R.  R.  Co.,  73  Cal. 
137;  White  v.  Bradley,  66  Me.  254; 
Aycrigg's  Exrs.  v.  N.  Y.  &  E.  R.  R. 
Co.,  30  N.  J.  L.  460;  Hoeflinger  v. 
Stafford,  38  Wis.  391 ;  Brown  v.  Mass. 
Life  Ins.  Co.,  59  N.  II.  298,  S.  C.  13 
Ins.  L.  J.  208 ;  Rush  v.  Coal  Bluff,  etc., 
Co.,  131  Ind.  135,  138.  See,  also,  Her- 
bert V.  Butler,  97  U.  S.  319;  Corning 
r.  Troy  Iron  Factory,  44  N.  Y.  577; 
Maguire  v.  Price,  155  Pa.  St.  60,  S.  C. 
25  Atl.  R.  828;  Hogele  r.  Wilson,  5 
Wash.  St.  160,  S.  C.  31  Pac.  R.  469; 
Ilnggins  V.  Watford  (S.  Car.),  17  S.  E. 
R.  363;  Garver  v.  Lynde,  7  Mont.  108, 
S.  C.  14  Pac.  R.  697. 

'Thompson  v.  Lumley,  50  How.  Pr. 
(X.  Y.)  105,  S.  C.  64  N.  Y.  631 ;  Hine- 
man  v.  Matthews,  138  Pa.  St.  204,  S. 
C.  10  L.  R.  A.  233. 

*  Lehman  i\  Kellerman,  65  Pa.  St. 
489;  Central  R.  R.  Co.  v.  Moore,  24 
N.  J.  L.  824;  Keater,  etc.,  Co.  v.  St. 
Croix,  etc.,  Co.,  7  Am.  St.  R.  837; 
Avinger  v.  South  Car.  Ry.  Co.,  29- S. 
Car.  265,  S.  C.  13  Am.  St.  R.  716; 
Kelly  V.  Pelham,  etc.,  Co.,  67  Hun, 
650;  Price  v.  Richmond,  etc.,  Co.  (S. 
Car.),  17  S.  E.  R.  732;  Harrelson  v. 
66 


Sarvis  (S.  Car.) ,  17  S.  E.  R.  368 ;  Davis 
V.  Fall  River,  155  Mass.  96,  S.  C.  29  N. 
E.  R.  202;  Sheanon  v.  Pac.  Mut.  Ins. 
Co.,  83  Wis.  507,  S.  C.  53  N.W.  R.  878. 
Some  authorities  hold  that,  if  there  is 
a  mere  scintilla  of  evidence,  a  nonsuit 
should  not  be  granted.  Robinson  r. 
Louisville  &  N.  R.  R.  Co.,  2  Lea 
(Tenn.),  594;  Smith  v.  Gillett,  50  111. 
290;  Mercier  v.  Mercier,  43  Ga.  323. 
See,  also,  2  Thomp.  Tr.,  §  2246.  But 
the  weight  of  both  reason  and  author- 
ity is  in  favor  of  the  rule  as  we  have 
stated  it  above,  for  it  is  absurd  to  sub- 
mit a  cause  to  the  jury  where  there  can 
beVmt  one  verdict  that  the  court  will 
allow  to  stand.  See  Commrs.  r.  Clark, 
94  U.  S.  278,  284 ;  Cornman  v.  K.  C.  R. 
Co.,  4  II.  &  N.  781 ;  Raby  v.  Cell,  S5 
Pa.  St.  80 ;  Colt  v.  Sixth  Avenue  R.  R. 
Co.,  49  N.Y.  671 ;  Wittkowsky  r.Was- 
son,  71  N.  Car.  451 ;  Connor  v.  Giles, 
76  Me.  132,  134;  Pray  v.  Garcelon,  17 
Me.  145;  Sidney  School  Furniture  Co. 
V.  Warsaw  School  Dist.,  122  Pa.  St. 
494,  8.  C.  9  Am.  St.  R.  124,  127 ;  Hem- 
mens  v.  Nelson,  138  N.  Y.  517,  S.  C.  20 
L.  R.  A.  440;  Tooniey  r.  London,  etc., 
Co.,  3  C.  B.  (N.  S.)  146,  150;  Ryder  v. 
Wombwell,  L.  R.,  4  Exch.  32,  38. 
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§  879.  When  motion  must  be  made. — A  motion  for  nonsuit 
can  not,  as  a  rule,  be  made  before  the  plaintiff  has  closed  his 
case;^  but  it  seems  that  it  maybe  made  either  immediately 
thereafter,  or  after  all  the  evidence  is  in.^  It  must  be  made 
before  the  jury  retire,  or,  at  least,  before  the  verdict  is  returned.^ 
Where,  however,  the  defendant  has  introduced  evidence  of  his 
own,  it  seems  that  a  motion  for  a  non-suit  will  not  lie  until 
the  plaintiff  has  had  an  opportunity  to  rebut.* 

§  880.  Motion  must  specify  grounds. — The  motion  for  non- 
suit should  specify  the  grounds  on  which  it  is  asked,  and  point 
out  the  particulars  in  which  the  plaintiff  has  failed  to  make 
his  case.^  All  grounds  not  stated  in  the  motion  are  impliedly 
waived,  and  a  new  ground  can  not  be  taken,  nor  a  different 
position  assumed,  upon  appeal.*'  This  rule  is  required,  not 
only  in  justice  to  the  trial  court,  but  also  in  order  that  the 
plaintiff  may  not  be  misled  in  the  course  of  the  trial  and  in 
the  settlement  of  his  bill  of  exceptions.  Upon  motion  for  non- 
suit, as  in  case  of  a  demurrer  to  the  evidence,  the  opposite 
party  is  entitled  to  have  his  evidence  considered  as  absolutely 
true,  and  to  have  the  benefit  of  all  legitimate  inferences  there- 
from.^    If  the  evidence  entitles  the  plaintiff  to  nominal  dam- 

•  Walkers.  Supple,  54  Ga.  178.  And  Ian  v.  Welch,  141  N.  Y.  158,  S.  C.  36 
see  Miller  v.  House,  63  la.  82,  S.  C.  18  N.  E.  R.  12;  Gardiner  v.  Schmaelzle, 
N.  W.  R.  708.  But  compare  Emmer-  47  Cal.  588;  Silva  v.  Holland,  74  Cal. 
son  V.  Weeks,  58  Cal.  382, 384 ;  Stewart  530,  S.  C.  16  Pac.  R.  385. 

V.   Hamilton,   3   Robt.    (N.  Y.)    672;  « Mateer  t;.  Brown,  1  Cal.  221,  S.  C. 

Summer  v.  Kelly  (S.  Car.),  17  S.  E.  52  Am.  Dec.  303;  Flynn  v.  Daugherty, 

R.  364.  91  Cal.  669,  S.  C.  14  L.  R.  A.  230. 

*  Brown  v.  Mass.  Mut.  Life  Ins.  Co.,  '  Maynes  v.  Atwater,  88  Pa.  St.  496; 
59N.H.298;  Fagundesu.  Central  Pac.  Frost  u.  Gibson,  59  Ga.  600 ;  Cook  u. 
R.  R.  Co.,  79  Cal.  97,  S.  C.  3  L.  R.  A.  N.  Y.  Cent.  R.  R.  Co.,  1  Abb.  Ct.  App. 
824;  Thompson's  Charging  Jury,  §32;  Dec.  432;  Spensley  v.  Lancashire  Ins. 
Jansen  v.  Acker,  23  Wend.  (N.Y.)  480.  Co.,  54  Wis.  433,  439;  Shay  v.  Rich- 
But  see  Lyon  V.  Sibley,  32  Me.  576.  mond,  etc.,  Co.,  1  Bush.    (Ky.)   108; 

^Magwood   V.  Milne,   12  Rich.   (S.  Grant  ??.  Baker,  12  Ore.  329;  Corbalis 

Car.)  474.  v.  Newberry  Tp.,  132  Pa.  St.  9,  S.  C.  19 

*Metzger7J.  Herman, 12  N.Y. Weekly  Am.  St.  R.  588;  McNally  v.  Phoenix 

Dig.   181 ;    Jones  v.   Weathersbee,   4  Ins.  Co.,  137  N.  Y.  389,  S.  C.  33  N.  E. 

Strobb.  50.  R.  475 ;  Herbert  v.  Dufur,  23  Ore.  462, 

*Binsse    v.   Wood,   37   N.  Y.   526;  S.  C.  32  Pac.  R.  302. 
Thayer  v.  Marsh,  75  N.  Y.  340;  Quin- 
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ages  and  costs,  it  is  error  to  grant  a  nonsuit  upon  motion  of 
the  defendant.^  So,  if  the  evidence  entitles  the  plaintiff  to  re- 
cover a  part  of  his  claim  or  demand,  although  he  may  not  be 
entitled  to  recover  all."'^  / 

§  881.  Introducing  evidence  after  motion  for  nonsuit  — 
Waiver. — It  seems  to  be  within  the  discretion  of  the  trial  court 
to  permit  the  plaintiff  to  introduce  further  evidence  after  the 
defendant  has  moved  for  a  nonsuit.'*  If  the  defendant  intro- 
duces evidence  after  his  motion  for  nonsuit  has  been  errone- 
ously overruled,  and  such  evidence  supplies  the  defect  existing 
in  the  plaintiff's  proof,  he  thereby  waives  the  error  of  the  court 
in  overruling  his  motion.^  We  see  no  reason,  indeed,  why 
the  same  rule  that  obtains  where  the  defendant  has  moved  the 
court  to  direct  a  verdict  in  his  favor  should  not  be  applied 
here,  and,  as  will  hereafter  be  shown,  the  defendant  in  such  a 
case  will  be  deemed  to  have  waived  any  error  in  overruling  his 
motion  to  direct  a  verdict  if  he  afterwards  introduces  evidence 
for  himself  without  renewing  his  motion.^ 

§882.  Error  in  ruling?  on  motion  —  How  saved  and  re- 
viewed.— In  some  States,  as  we  have  already  seen,  the  practice 
of  granting  compulsory  nonsuits  is  unknown.     In  others  the 

'  Potter  V.  Mellen,  36  Minn.  122.  Co.,  79  Cal.  97,  S.  C.  3  L.  R.  A.  824; 

"Harrelson  v.  Sarvis  (S.Car.),  17  S.  Barton  v.  Kane,  17  Wis.  38,  S.  C.  84 

E.  R.  3H8 ;  Henry  v.  Central  R.  R.  Co.,  Am.  Dec.  728 ;  Hyland  v.  Sherman,  2 

89  Ga.  815,  S.  C.  15  S.  E.  R.  757;  Wise  E.  D.  Smith  (N.  Y.),  234.     See,  also, 

V.  Hyatt,  68  Miss.  714,  S.  CIO  So.  R.  37.  Dean  v.  Corbett,  51  N.  Y.  Super.  Ct. 

'  May  ('.  Hanson,  5  Cal.  360;  Abbey  103;  Jackson  v.  Leggett,  7  Wend.  (N. 

Homestead  Assn.  r.  W^illard,  48  Cal.  Y.)  377;    Oakes  v.  Thornton,  28  N. 

614 ;  McColgan  v.  McKay,  25  Ga.  631 ;  H.  44. 

Remlinger  v.  Yonng,  22  Wis.  426;  *  See  Chicago  City  Ry.  Co.  r.  Van 
Poole  V.  Mitchell,  1  Hill  (S.  Car.),  Vleck,  143  111.  480,  S.  C.  32  N.  E.  R. 
404;  Larman  v.  Huey,  13  B.  Men.  262;  Dunham,  etc.,  Co.  r.  Dandelin, 
(Ky.)  436;  Robinson  v.  Abell,  17  143  III.  409,  S.  C.  32  N.  E.  R.  258;  Ac- 
Ohio,  36.  c-ident  Ins.  Co.  v.  Crandal,  120  U.  S. 

♦Jennings  v.  First  Nat.  Bank,   13  527,  S.  C.  7  Sup.  Ct.  R.  685;  Bogk  r. 

Colo.  417,  S.  C.  16  Am.  St.  R.  210;  Gassert,  149  U.  S.  17,  S.  C.  13  Sup.  Ct. 

Denver,  etc.,  Ry.  Co.  v.  Henderson,  R.  738;    Gaylord  r.  Gallagher,  20  N. 

10  Colo.  1;  Smith  v.  Compton,  6  Cal.  Y.  S.  682;  fllstad  v.  Anderson,  2  N. 

24;    Fagundes  v.  Central  Pac.  R.  R.  Dak.  167,  S.  C.  49  N.  W.  R.  659. 
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matter  is  held  to  be  within  the  discretion  of  the  trial  court  and 
error  can  not  be  assigned  upon  the  refusal  of  the  court  to  grant 
a  nonsuit.^  In  Pennsylvania,  where  this  is  the  rule,  the  cor- 
rectness of  a  ruling  granting  a  nonsuit  is  raised  by  motion  to 
set  aside  or  "take  off"  the  nonsuit,^  and  excepting  to  the  re- 
fusal of  the  court  to  grant  such  motion.'^  In  Maine  the  rem- 
edy for  a  refusal  to  grant  a  nonsuit  is  by  motion  for  a  new 
trial.*  In  California,  it  is  held  that  an  order  denying  a  non- 
suit is  not  an  appealable  order  which  can  be  reviewed  without 
an  express  exception.^  But  it  is  clear  that  a  judgment  of  non- 
suit is  a  final  judgment,^  so  far  as  the  particular  action  is  con- 
cerned, and,  upon  principle,  it  ought  to  be  reviewed  upon  ex- 
ception and  appeal  or  writ  of  error.  And  so  it  has  been 
adjudged.^     A  motion  for  a  new  trial  is  unnecessary  in  such  a 


•Payton  v.  Sherburne,  15  R.  I.  213; 
Kelly'v.  Bennett,  132  Pa.  St.  218,  S.  C. 
19  Am.  St.  R.  594;  Girard  v.  Gettig,  2 
Binn.  (Pa.)  234 ;  French  v.  Stanley,  21 
Me.  512,  517;  Lowrey  v.  Robinson, 
141  Pa.  St.  189,  S.  C.  21  Atl.  R.  779. 

»  Harvey  v.  Pollock,  148  Pa.  St.  534, 
S.  C.  23  Atl.  R.  1127;  Andersons.  Oli- 
ver, 138  Pa.  St.  156,  S.  C.  20  Atl.  Rep. 
981. 

^Bondz  V.  Penna.  Co.,  138  Pa.  St. 
153,  S.  C.  20  Atl.  R.  871 ;  Harvey  v. 
Pollock,  148  Pa.  St.  534,  S.  C.  23  Atl. 
R.  1127. 

*  Bunker  v.  Inhabitants  of  Goulds- 
boro,  81  Me.  188,  S.  C.  16  Atl.  R.  543. 
See,  also,  Alpers  v.  Hunt,  86  Cal.  78, 
S.  C.  21  Am.  St.  R.  17. 

^Witkowski  v.  Hern,  82  Cal.  604. 
See,  also.  Grimes  v.  Chamberlain,  27 
Neb.  605,  S.  C.  43  N.  W.  R.  395;  Bain 
V.  Bain,  106  N.  Car.  239,  S.  C.  11  S.  E. 
R.  327.  In  Alpers  v.  Hunt,  86  Cal.  78, 
S.  C.  21  Am.  St.  R.  17,  the  defendant 
moved  for  nonsuit  on  the  ground  that 
the  complaint  was  insufficient  in  that 
the  contract  sued  on  was  void  as  against 
public  policy.  The  motion  was  over- 
ruled, an  exception  taken  and  such 
ruling  assigned  as  error  of  law  in  a 


motion  for  a  new  trial.  The  Supreme 
Court  held  that  this  was  proper  and 
that  a  new  trial  was  correctly  granted 
for  error  of  law  in  overruling  the  mo- 
tion for  a  nonsuit. 

«Belt  V.  Davis,  1  Cal.  134;  Central 
Transp.  Co.  v.  Pullman,  etc.,  Co.,  139 
U.  S.  24,  S.  C.  11  Sup.  Ct.  R.  478,  481 ; 
West  V.  Bagby,  12  Texas,  34,  S.  C.  62 
Am.  Dec.  512;  Box  v.  Bennett,  1  H. 
Black.  432;  Hartford  Fire  Ins.  Co.  v. 
Green,  52  Miss.  332 ;  1  Black  on  Judg- 
ments, §  26. 

'  Hammond  v.  Wallace,  85  Cal.  522, 
S.  C.  20  Am.  St.  R.  239 ;  Schroeder  v. 
Schmidt,  74  Cal.  459;  Elmore  v. 
Grymes,  1  Pet.  469;  Van  Wormer  v. 
Mayor,  18  Wend.  (N.  Y.)  169;  Voor- 
hees  V.  Woodhull's  Exrs.,  33  N.  J.  L. 
482;  McBride  v.  Latham,  79  Ga.  661. 
"It  is  the  duty  of  a  court  to  nonsuit 
whenever  the  facts  of  a  case  are  un- 
disputed, and  the  law  arising  upon 
them  is  adverse  to  the  plaintiff ;  and 
also  when,  although  there  may  be  a 
disputed  question  of  fact  in  the  case, 
its  determination  in  favor  of  the 
plaintiff  would,  nevertheless,  not  en- 
title him  to  recover.  When  a  nonsuit 
is  granted,  an  exception  to  that  ruling 
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case/  altliough  it  may  sometimes  be  essential,  at  least  in  some 
jurisdictions,  where  the  nonsuit  is  refused.  It  is  said  that 
where  the  defendant's  motion  for  a  nonsuit  is  denied  he  should 
except  and  then  claim  the  right  to  go  to  the  jury  on  the  facts;  ^ 
otherwise  he  will  be  estopped  from  making  the  point  upon  ap- 
peal that  the  case  should  have  gone  to  the  jury,  and  an  excei)- 
tion  to  the  direction  of  a  verdict  for  the  plaintiff  will  not  avail 
him.^  If  the  nonsuit  is  granted  the  plaintiff  should  except, 
but  need  not  expressly  request  the  submission  of  any  facts  to 
the  jury  in  order  to  preserve  his  exception,  as  he  has  made  no 
concessions  such  as  the  defendant  necessarily  makes  in  re- 
questing a  nonsuit.^  In  New  Jersey,  as  in  New  York,  an  ex- 
ception may  be  taken  and  error  assigned  upon  the  erroneous 
refusal  of  a  nonsuit^  as  well  as  where  it  is  erroneously  granted. 
In  Wisconsin  it  has  been  held  that  a  statement  by  the  trial 
court  that  there  appeared  to  be  a  prima  facie  case  for  the  jury 
to  pass  upon,  and,  as  the  defendant  had  already  made  a  ten- 
der, a  nonsuit  ought  not  to  be  granted,  wherefore  ''the  motion 
for  a  nonsuit  is  denied,"  is  equivalent  to  an  order  denying  the 
motion,  with  the  reasons  embodied  in  the  order,  and  that  an 
exception  goes  to  the  whole  thereof.^ 

brings  up  the  question  whether  the  ^  Rochat  v.  North  Hudson,  etc.,  Co., 

nonsuit    was     correctly    granted     on  49  N.  J.  L.  445,  S.  C.  9  Atl.  R.  688,  S.  C. 

either  ground."     Sheldon  v.  Atlantic  10  Atl.  R.  710;  Central  R.  R.  Co.  v. 

Fire,  etc.,  Co.,  26  N.  Y.  460,  S.  C.  84  Moore,  24  N.  J.  L.  824.    See,  also,  Pa. 

Am.  Dec.  213,  217.  R.  R.  Co.  v.  Righter,  42  N.  J.  L.  180; 

'  Cravens  v.  Dewey,  13  Cal.  40.  New  Jersey  R.  &  T.  Co.  v.  West,  33  N. 

»  Baylies'  Tr.  Pr.  227.  J.  L.  430.    It  is  al?o  held  in  these  cases 

MVinchell  v.  Hicks,  18  N.  Y.  558;  that  the  fact  that  the  defendant  intro- 

Ormesr.  Dauchy,  82  N.Y.443;  O'Neill  duces  evidence  for  himself  after  the  re- 

V.  James,  43  N.Y.  84.     See,  also,  where  fusal  of  the  nonsuit,  without  renewing 

one  party  requests  a  nonsuit  and  the  his  motion,  makes  no  difference  unless 

other  a  peremptory   direction   for  a  the  new  evidence  remedies  the  defect 

verdict,  or  both  request  such  a  direc-  in  the  plaintiff's  proof.     But  see  §  881, 

tion.     Dillon  v.  Cockcroft,  90  N.  Y.  ante,  and  Northern  Pac.  R.  R.  Co.  r. 

649;    Provost  v.  IMcEncroe,  102  N.  Y.  Charless,  51  Fed.  R.  562;  Frankel  v. 

650.  Wolf,  27  N.  Y.  Supp.  328,  7  ^lisc.  R. 

♦Train  v.  Holland,  etc.,  Co.,  62  N.  190. 

Y.  598;  Trustees  v.  Kirk,  68  N.Y.  459,  *  Ehrmantroutr.  McMahon,  78  Wis. 

464;    Sheldon  v.  Atlantic  Fire,    etc.,  138,  S.  C.  47  N.  W.  R.  305. 
Co.,  26  N.Y.  460,  S.  C.  84  Am.  Dec.  213. 
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§  883.  Voluntary  nonsuit  or  dismissal. — Where  a  party  finds 
that  his  evidence  is  not  strong  enough  to  make  a  case,  and 
wishes  to  save  the  right  to  bring  another  action  at  some  future 
time  under  more  favorable  auspices,  he  may,  before  it  is  too 
late,  dismiss  his  action  witliout  prejudice,  or  submit  to  a  vol- 
untary nonsuit,  as  it  is  often  called.^  It  is  generally  prudent 
to  adopt  this  course  where  the  case  seems  hopeless,  and  there 
is  reason  to  believe  that  a  second  action  may  be  made  success- 
ful, as  a  dismissal  or  voluntary  nonsuit  without  prejudice  does 
not  bar  a  second  suit  upon  the  same  cause  of  action. ^  In  some 
jurisdictions,  however,  this  can  not  be  done  as  a  matter  of  right 
after  the  trial  has  fairly  begun,  but  may  be  permitted  by  the 
court  in  the  exercise  of  a  sound  discretion.^  It  is  generally 
held  that  the  plaintiff  will  not  be  permitted  to  take  a  voluntary'- 
nonsuit  and  dismiss  the  entire  case  over  objection,  where  the 
defendant  has  filed  a  cross-complaint  asking  for  affirmative  re- 
lief,* and  in  some  of  the  States  the  same  rule  is  applied  where  the 
defendant  has  pleaded  a  set-off.^  It  is  held,  however,  that  the 
plaintiff  may  take  a  voluntary  nonsuit,  notwithstanding  a  set- 
off is  filed  by  the  defendant,  in  those  States  in  which  the  com- 
mon law  prevails  unchanged  by  statute.^     Where  there  is  a 

'3  Blk.  Comm.,  *376;    Wooster  v.  Egolf  v.  Bryant,  63  Ind.  365;  Tabor  u. 

Burr,  2  Wend.  (N.  Y.)  295;  Glascock  Mackkee,   58   Ind.    290;    Bradford  v. 

V.  Brandon,  35  W.Va.  84,  S.  C.  12  S.  E.  Hamilton,  7  Tex.  55 ;  McLeod  v.  Bert- 

R.  1102 ;  In  re  Butler,  101  N.  Y.  307.  schy,  33  Wis.  176,  S.  C.  14  Am.  R.  755 ; 

*  Freeman  on  Judgments,  §  261 ;  Washington  Glass  Co.  v.  Benjamin,  17 
Miller  w.  Mans,  28  Ind.  194;  Walker  N.  Y.  Supp,  135,  S.  C.  62  Hun,  622. 
V.  Heller,  73  Ind.  46;  Phelps  w.  Wino-  Compare  Althen  v.  Tarbox,  48  Minn, 
na,  etc.,  R,  R.  Co.,  37  Minn.  485,  S.  1,  S.  C.  50  N.  W.  R.  828;  Mathews 
C.  35  N.  W.  R.  273;  VanVliet  v.Olin,  v.  Taaffe,  44  Minn.  400.  And  see 
1  Nev.  495 ;  Homer  u.  Brown,  16  How.  Acock  v.  Halsey,  90  Cal.  215,  S.  C.  27 
(U.S.)  354;  Hollands.  Hatch,  15  Ohio  Pac.  R.  193;  Hat  Sweat  Mfg.  Co.  v. 
St.  464;  Rudolph  v.  Underwood,  88  Waring,  46  Fed.  R.  87 ;  Detroit  tJ.  De- 
Ga.  664,  S.  C.  16  S.  E.  R.  55;  Halde-  troit  City  Ry.  Co.,  55  Fed.  R.  569. 
man  v.  United  States,  91  U.  S.  584.  ^  See  Barrow  v.  Robichaux,  15  La. 

'Truro  v.   Atkins,   122    Mass.   418;  Ann.  70;  Egery  ^).  Power,  5  Tex.  501, 

Fulford  V.   Converse,  54  N.   H.  543;  and  authorities  cited  in  last  note. st(pra. 

Johnson  v.   Bailey,  59  Fed.   R.  670;  ®  Merchants'  Bank  v.  Schulenberg, 

Washburn  v.  Allen,  77  Me.  344.  54  Mich.  49;  Cummings  v.  Pruden,  11 

♦  Francis  v.  Edwards,  77  N.  Car.  271 ;  Mass.  206 ;  Fink  v.  Bruihl,  47  Mo.  173 ; 
Merchants'  Bank  v.  Schulenburg,  48  Branhamu.  Brown,  1  Bailey  (So.  Car.), 
Mich.  102,  S.  C.   19  N.  W.  Rep.  741 ;  262. 
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defense  that  is  not  disposed  of  by  a  dismissal,  it  is  exceedingly 
hazardous  to  dismiss,  for  the  whole  question  may  be  litigated 
upon  the  answer  or  plea;  and  if  it  is,  the  judgment  is  conclu- 
sive, barring  all  further  litigations  upon  the  matters  concluded 
by  the  judgment.  As  a  general  rule,  the  action  is  at  an  end 
and  the  court  no  longer  has  jurisdiction  over  it  after  a  final 
judgment  of  nonsuit,'  but  it  may  sometimes  be  reinstated  for 
good  cause,  upon  proper  application,-^  and  in  some  of  the  States 
it  is  considered  proper  practice  for  the  plaintiff,  when  an  in- 
struction requested  by  him  is  refused,  or  the  like,  to  take  a 
nonsuit  with  leave  to  have  it  set  aside,  and  when  it  is  set  aside 
the  plaintiff  is  restored  to  all  his  rights  and  the  case  is  rein- 
stated for  trial. ^  A  judgment  of  nonsuit  should  award  costs,* 
and,  as  a  general  rule,  whenever  the  plaintiff  dismisses  or  takes 
a  voluntary  nonsuit  the  costs  should  be  taxed  against  him.^ 
But  the  matter  is  to  some  extent  within  the  discretion  of  the 
trial  court,  and  there  are  cases  in  which  it  would  be  unjust  to 


'  Murray  v.  McDougall,  3  N.  J,  L. 
956;  Van  Pelt  v.  Hurt  (Ga.),  18  S.  E. 
R.  1016;  Hutchings  v.  Buck,  32  Me. 
277;  McGuire  v.  Hay,  6  Humph. 
(Tenn.)  419;  Eddleman  r.  McGlath- 
ery,  74  Tex.  280,  S.  C.  11  S.W.  R.  1100; 
Grimes  v.  Chamberlain,  27  Neb.  605, 
S.  C.  43  N.  W.  R.  395. 

*  See  Carleton  v.  Darcy,  75  N.  Y.  375 ; 
Warner  v.  Graves,  25  Ga.  369 ;  Murray 
V.  Silver,  1  C.  B.  638,  S.  C.  14  L.  J.  C. 
P.  168;  Carlton  v.  Miller,  2  Tex.  Civ. 
App.  619,  S.  C.  21  S.  W.  R.  697 ;  Mitch- 
ell V.  Mitchell,  80  Tex.  101,  S.  C. 
19  S.  W.  R.  477.  So,  of  course,  where 
the  cause  is  dismissed  or  nonsuit  en- 
tered upon  default  or  want  of  prose- 
cution, the  default  or  nonsuit  may  be 
set  aside  for  good  cause  shown  upon 
proper  application,  during  the  same 
term,  and  the  cause  reinstated.  Flan- 
nagan  v.  Elton,  34  Neb.  355,  S.  C.  51  N. 
W.  Rep.  967;  Lindsay  v.  Wayne  Cir- 
cuit Judge,  63  Mich.  735;  Smith  v. 
Brittenham,    98   HI.    188;     Chinn    i'. 


Bretches,  42  Kan.  316,  S.  C.  22  Pac.  R. 
426.  This  matter  is  generally  regu- 
lated by  statute.  Jones  v.  Turner,  81 
Va.  709. 

»  West  V.  McMullen,  112  Mo.  405,  S. 
C.  20  S.  W.  Rep.  628.  But  it  has  also 
been  held  that  not  every  adverse  or 
even  erroneous  ruling  will  justify  this 
course,  and  it  seems  that  it  is  only 
where  the  ruling  would  preclude  a  re- 
covery that  the  Supreme  Court  will 
reverse  the  case  for  the  failure  of  the 
court  to  set  aside  the  voluntary  non- 
suit taken  after  such  ruling.  Layton 
V.  Riney,  33  Mo.  87;  Hageman  v. 
Moreland,  33  Mo.  86. 

*  Monnell  v.  Weller,  2  Johns.  (N. 
Y.)  8. 

*  Burlington,  etc.,  Co.  v.  Sater,  1  la. 
421 ;  Reynolds  v.  Plummer,  19  Me.  22 ; 
Dixon  r.  Parks,  1  Yes.  Jr.  402;  Par- 
raalee  v.  Town  of  Bethlehem,  57  Conn. 
270;  Meserole  v.  Furman,  38  Hun  (N. 
Y.),  355;  Tidd's  Pr.,  '679,  681. 
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the  plaintiff  to  compel  him  to  pay  the  costs.  In  such  cases  he 
may  be  allowed  to  dismiss  without  costs  against  him.^  If  he 
does  not  pay  the  costs  where  he  is  required  to  do  so,  proceed- 
ings in  a  second  action  for  the  same  cause  will  be  stayed  until 
they  are  paid,^  unless  he  obtains  permission  to  sue  as  a  poor 
person,^  or  shows  that  his  action  is  not  vexatious.* 

§  884.  Time  of  taking  nonsuit. — At  common  law,  and  in 
several  of  our  States,  the  plaintiff  may  voluntarily  submit  to  a 
nonsuit  at  any  time  before  the  jury  have  rendered  their  ver- 
dict;^ but  in  other  States  it  must  be  done,  according  to  statute, 
before  the  jury  retire,  or  the  court  announces  its  finding,  if  not 
even  sooner.^  But  if  the  plaintiff  is  permitted  to  dismiss  after 
the  jury  retire,  without  objection,  there  is  no  available  error. '^ 
It  seems,  under  such  a  statute  as  that  last  referred  to,  that 
the  plaintiff  has  no  right  to  dismiss  after  the  court  has  com- 
menced to  announce  its  finding.^     But,  under  a  statute  permit- 


'  Taul  V.  Winn,  5  J.  J.  Marsh.  (Ky.) 
437;  Town  t'.  Green,  32  Kan.  148; 
Hart  r.  Storey,  1  Johns.  (N.  Y.)  143; 
Farr  V.  Gate,  58  N.  H.367;  Shaw  v. 
Lyford,  14  N.  H.  121. 

2  Robinson  v.  Merchants',  etc.,  Co., 
16  R.  I.  217,  S.  G.  14  Atl.  R.  860 ;  Smith 
V.  Allen,  79  Me.  536;  State  v.  Howe,  64 
Ind.  18;  Glemans  v.  Buffenbarger,  106 
Ind.  16;  Garrothers  v.  Garrothers,  107 
Ind.  530;  Cuyler  v.  Vanderwerk,  1 
Johns.  Gas.  (n.  Y.)  247;  Ex  parte 
Stone,  3  Gow.  (N.  Y.)  380;  Noonanr. 
New  York,  etc.,  Go.,  68  Hun,  387. 

'Union  Pac,  R.  R.  Go.  v.  Mertes,  35 
Neb.  204,  S.  G.  52  N. W.  R.  1099 ;  Sellars 
V.  Myers,  7  Ind.  App.  148,  S.  C.  34  N.E. 
R.  496.  But  this  may  be  refused,  in  the 
discretion  of  the  court,  unless  the  stat- 
ute gives  it  as  an  absohite  right.  Mc- 
Gabe  v.  Bank  of  Ireland,  L.  R.  14  App. 
Gas.  413. 

*Kitts  V.  AVillson,  89  Ind.  95,  99; 
Harless  v.  Petty,  98  Ind.  53 ;  Hender- 
son V.  Griffin,  5  Peters  (U.  S.),  151. 

^  Merchants'  Bank  v.  Rawls,  7  Ga. 


191,  S.  G.  50  Am.  Dec.  394;  Peebles  v. 
Root,  48  Ga.  592;  Bell.  w.  Gardner,  77 
HI.  319;  Graham  r.  Tate,  77  N.  G.  120; 
Piedmont  Mfg.  Go.  v.  Buxton,  105  N. 
Gar.  74;  Washburn  v.  Allen,  77  Me. 
344;  Summer  v.  Kelly  (S.  Gar.),  17  S. 
E.  R.  364. 

^Dunning  v.  Galloway,  47  Ind.  182 
McGlelland  v.  Ry.  Go.,  94  Ind.  276 
Blackburn    v.   Minter,   22    Ala.   613 
Harris  v.  Beam,  46  la.  118;  National 
Broadway  Bank  v.  LesHe,  31  Fla.  56,  S. 
G.  12  So.  R.  525 ;  Schafer  w. Weaver,  20 
Kan.  294;  Fink  v.  Bruihl,  47  Mo.  173 
Frois  V.  Mayfield,  31  Tex.  366.     See 
also,  Wood  V.  Nortman,  85  Mo.  298 
Texas  &  Pac.  Ry.  Go.  v.  Miller,  79  Tex 
78,  S.  G.  23  Am.  St.  R.  308  (plaintiff 
may  dismiss  as  to  one  of  the  defend- 
ants before  jury  retire) . 

'  Garmikel  v.'Gox,  58  Ind.  133. 

®  Livergood  v.  Rhoades,  20  Ind.  411 ; 
Doughty  V.  Elliott,  8  Blackf.  (Ind.) 
405.  But  see  as  to  what  is  such  an  an- 
nouncement. Burns  v.  Reiglesberger, 
70  Ind.  522 ;  Gohn  v.  Rumely,  74  Ind, 
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ting  a  dismissal  withouc  prejudice  at  any  time  before  final  sub- 
mission of  the  case  to  the  jury,  it  has  been  held  that  the  plaint- 
iff is  entitled  to  dismiss  after  the  defendant's  motion  for  a 
peremptory  instruction  has  been  sustained  but  before  it  is 
given. ^  And  where  the  court,  after  making  a  general  finding, 
withdraws  it  in  order  to  make  a  special  finding,  a  cross-com- 
plainant may  dismiss  his  cross-complaint  before  the  special 
finding  is  made.^ 

§  885.  Voluntary  nonsuit  not  api)ealable. — As  a  general 
rule,  a  party  who  takes  a  voluntary  nonsuit  can  not  appeal  and 
obtain  a  reversal  of  the  judgment.^  But,  in  some  jurisdictions, 
a  peculiar  practice  seems  to  prevail.  Thus,  in  Missouri,  North 
Carolina  and  Texas,  it  seems  that  where  the  plaintiff  is  taken 
by  surprise  or  is  driven  to  it  by  an  erroneous  ruling  he  may 
take  a  nonsuit,  and  afterward  move  to  set  it  aside,  upon  the 
refusal  of  which  he  may  take  an  exception  and  appeal.^  It 
may  be  said,  however,  in  justification  of  this  practice,  that 
the  nonsuit  in  such  a  case  is  not  strictly  voluntary,  but  is,  in 
effect,  submitted  to  by  the  plaintiff  with  the  understanding  that 
it  shall  not  deprive  him  of  the  right  to  appeal. 

120;    Walker  r.  Heller,  56  Iml.  298;  Black,  32  Mo.  542;    Imley  v.  Beard,  6 

Grafton  v.  Mitchell,  134  Ind.  320,  S.  Cal.  666.    Nor  sue  out  a  writ  of  error. 

C.  33  N.  E.    R.    1032.     And  compare  U.  S.  v.  Evans,  5  Cranch  (U.  S.),  280; 

Thrasher  v.  Ballard,  33  W.  Va.  285,  S.  Evans  v.  Phillips,  4  Wheat.  (U.  S.)  73 ; 

C.  25  Am.  St.  R.  894.  Corsar  v.  Reed,  17  Q.  B.  540;  Central 

>  Vertrees  v.  Newport  News,  etc.,  R.  Transp.  Co.  v.  Pullman's  Palace  Car 

R.  Co.  (Ky.),  25  S.W.  R.  1.     See,  also,  Co.,  139  U.  S.  24,  S.  C.  11  Sup.  Ct.  R. 

Harris  v.  Beam,  46  la.  118;  Pleasants  478,  480.     See,  also,  Watson  v.  Ander- 

V.  Fant,  22  Wall.  116;  AVood  r  Nort-  son,  1    Hard.   (Ky.)    458;     Thornton 

man,  85  Mo.  298;  Grafton  r.  INIitchell,  v.  Jett,  1  Wash.  (Va.)  138;    People  v. 

134  Ind.  320,  S.  C.  33  N.  E.  R.  1032;  Browne,  8  111.  87.     But  compare  Reed 

Plant  V.  Edwards,  85  Ind.  588.  r.  Carpenter,  2  Ohio,  79. 

'  Mitchell  !'.  Friedley,  126  Ind.  545.  ♦Leimer  v.   Pacific  R.  R.,  26  Mo. 

See,  also.  Thrasher  v.  Ballard,  33  W.  26;  Hart  v.  Rector,  7  Mo:  531 ;  Mobley 

Va.  285,  S.  C.  25  Am.  St.  R.  894.  v.  Watts,  98  N.  Car.  284;    Lockett  r. 

'  Van  Wormer  r.  Mayor,  18  AVend.  Ft.  Worth,  etc.,  Co.,  78  Tex.  211,  S.  C. 

(N.  Y.  )  169;  Jackson  v.  Jackson,  16  14  S.W.  R.  564;  Austin  v.  Townes,  10 

Ohio  St.   163;  Moore   r.    Herndon,   5  Tex.  24. 
Blackf.    (Ind.)     168;    Gentry    Co.    r. 
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§  886.  Withdrawing  a  Juror.— In  some  jurisdictions,  it  is 
the  practice  for  the  court,  in  case  of  surprise,  or  for  any  other 
cause  which  would  render  further  progress  of  the  trial  unjust 
or  unfair  to  a  party,  to  permit  a  juror  to  be  withdrawn,  and 
thus  postpone  the  trial. ^  It  seems  that  an  involuntary  nonsuit 
may  be  prevented  in  this  way.^  Thus,  in  accordance  with  this 
practice,  the  plaintiff  was  permitted  to  have  a  juror  withdrawn, 
111  a  recent  case,  after  the  defendant,  at  the  close  of  plaintiff's 
evidence,  had  moved  the  court  to  direct  a  verdict  in  his  favor. ^ 

§  887.  Directing:  a  verdict— Effect.— Another,  and  perhaps 
the  most  common,  mode  in  which  a  case  is  withdrawn  from  the 
jury  is  by  directing  a  verdict.  Where  there  is  anything  more 
than  a  mere  scintilla  of  evidence,  all  questions  of  fact  must  be 
decided  by  the  jury,  but  where  there  is  no  dispute  as  to  the 
facts,  and  no  controversy  as  to  the  inferences  that  can  be  legiti- 
mately drawn  from  them,  the  question  is  one  of  law,  and  the 
jury  may  be  instructed  or  directed  to  return  a  verdict  for  the 
plaintiff  or  the  defendant,  according  as  either  is  entitled  to  re- 
cover under  the  law  applicable  to  the  case.^  It  is  error  for  the 
court  to  refuse  to  direct  a  verdict  in  a  proper  case,  requiring 

'Messenger  v.  Fourth  Nat.  Bank,  6  Bassenger  v.  Spangler,  9  Colo.  175; 

Dalv  (N.  Y.),  190,  S.  C.  48  How.  Pr.  Doane  v.  Lockwood,  115  111.  490;  Poor 

542 ';  Dillon  v.  Cockcroft,  90  N.  Y.  649 ;  v.  Merrill,  68  la.  436 ;    St.  Johnsbury 

2Tidd'sPr.  (2d  Am.  ed.),  909.  v.   Thompson,   59  Vt.  300;     National 

'  Van  Syckels  v.  Perry,  3  Robt.  (N.  Exchange  Bank  v.  White,  30  Fed.  R. 

Y.  Supr.)  621 ;  Dillon  v.  Cockcroft,  90  412;  Parker  v.  McLean,  134  N.Y.  255; 

\   Y.  649.  ^ote  to  Grube   v.   Missouri  Pac.   R. 

"3W^olcottu.Studebaker,34Fed.R.8.  R.    Co.,    98    Mo.    330,    S.    C.    4    L. 

« Purcell  V.  English,  86  Ind.  34,  S.  R.    A.   776.      "This    practice,"    says 

C.  44  Am.  R.  255;    Carver  t?.  Carver,  Mr.    Justice    Swayne,    "is    a     wise 

97Ind.  497;    Rush  u.  Coal  Bluff,  etc.,  one.      It  saves  time  and  costs.      It 

Co.,  131  Ind.  135;  Toomey  v.  London,  gives  the  certainty  of  applied  science 

etc".',  R.  R.  Co.,  3  C.  B.   (N.  S.)  146;  to  the  results  of  judicial  investigations. 

City  Council  of  Montgomery  v.  Wright,  It  draws  clearly  the  line  which  sepa- 

72  Ala.  411,  S.  C.  5  Am.  &  Eng.  Corp.  rates  the  province  of  the  judge  and 

Cas.   642;    Williams  v.  Guile,  117  N.  jury,  and  fixes  where  it  belongs  the 

Y.  343,  S.  C.  6  L.  R.  A.  366;    Monroe  responsibility    which    should    be    as- 

i'.  British,  etc.,  Co.,  52  Fed.  R.  777;  sumed   by  the  courts."     Merchants' 

Goodlett  V.  Louisville,  etc.,  R.  R.  Co.,  Bank  v.  State  Bank,  10  Wall.  604,  637. 

122  U.  S.  391 ;    Marshall  v.  Hubbard,  See,    also.   People    v.    People's    Ins. 

117  U.  S.  415,  S.  C.  6  Sup.  Ct.  R.  806;  Exch.,  126  111.  466,  S.  C.  2  L.  R.  A. 
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such  direction/  and  a  plaintiff  as  well  as  a  defendant  may  take 
advantage  of  the  practice.''  It  has  largely  superseded  the  old 
practice  of  demurring  to  the  evidence  and  has  one  great  ad- 
vantage over  a  nonsuit:  a  judgment  on  the  verdict  returned  in 
accordance  with  such  instruction  is  not  only  final  in  the  par- 
ticular action,  but,  if  unreversed  and  in  force,  is  also  a  bar  to 
any  future  action  for  the  same  cause. ^ 

§  888.   When  instruction  directin^:  verdict  must  be  requested 

— Waiver. — In  most  jurisdictions  the  request  or  motion  may 
be  made  by  the  defendant  and  a  verdict  directed  in  his  favor 
either  at  the  close  of  the  plaintiff's  evidence*  or  at  the  close  of 


340.  There  is  no  right  to  poll  the  jury 
where  a  verdit-t  is  so  directed.  Mc- 
Claren  v.  Indianapolis,  etc.,  R.  R.  Co., 
83  Ind.  319. 

iRetzer  v.  Wood,  109  U.  S.  185; 
Ins.  Co.  V.  Folsom,  18  Wall.  237; 
Hanks  v.  Roberts,  3  J.  J.  Marsh.  (Ky.) 
298;  Tully  v.  Fitchburg  R.  R.  Co.,  134 
Mass.  499;  Carroll  v.  Interstate,  etc., 
Co.,  107  Mo.  653,  S.  C.  17  S.  W.  R.  889 ; 
IMorgan  v.  Durfee,  69  Mo.  469,  S.  C.  9 
Cent.  Law  Jour.  12;  Murphy  v,  Cobb, 
5  Colo.  281 ;  Hynds  v.  Hays,  25  Ind. 
31;  Crookshank  v.  Kellogg,  8  Blackf. 
(Ind.)  256;  Baltimore  &  Ohio  R.  R. 
Co.  V.  Strieker,  51  Md.  47;  Grand 
Trunk  R.  R.  Co.  v.  Nichol,  18  Mich. 
170;  Mynning  v.  Detroit,  etc.,  R.  R. 
Co.,  64  Mich.  93,  S.  C.  8  Am.  St.  R. 
804;  Atchison  &  Neb.  R.  R,  Co.  v. 
Loree,  4  Neb.  446;  Stiles  v.  Steele,  37 
Kan.  552;  Wilson  v.  Groelle,  83  Wis. 
530,  S.  C.  53  N.  W.  R.  900. 

'  Anderson  Co.  Commrs.  v.  Beal,  113 
U.  S.  227,  241 ;  Bemis  v.  Woodworth, 
49  la.  340;  Cook  v.  Berrott,  21  N.  Y. 
Supp.  358;  People  v.  Cook,  8  N.Y.  67; 
Hyatt  V.  Johnston,  91  Pa.  St.  196; 
Heinsen  v.  Lamb,  117  111.549;  An- 
thony V.  Wheeler,  130  111.  128,  S.  C. 
17  Am.  St.  R.  281 ;  Hall  v.  Durham, 
109  Ind.  434,  436;  Clancy  v.  Reis,  5 
Wash.    371,   S.   C.  31  Pac.    R.  971; 


Hakanson  v.  Brodke,  36  Neb.  42,  S.  C. 
53  N.  W.  R.  1033 ;  Magoffin  v.  Mo.  Pac. 
Ry.  Co.,  102  Mo.  540,  S.  C.  15  S.  W. 
R.  76. 

^  "The  difference  in  the  two  modes 
is  rather  a  matter  of  form  than  of  sub- 
stance, except  in  the  case  of  a  nonsuit 
a  new  action  may  be  brought,  whereas 
in  the  case  of  a  verdict  the  action  is 
ended,  unless  a  new  trial  be  granted 
either  upon  motion  or  upon  appeal." 
Per  Field,  J.,  in  Oscanyan  v.  Arms 
Co.,  103  U.  S.  261,  264.  Quoted  by 
Gray,  J.,  in  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S. 
24,  S.  C.  11  Sup.  Ct.  R.  478,  481.  See, 
also,  Briggs  v.  Waldron,  83  N.  Y.  582; 
Hill  r.  Rucker,  14  Ark.  706. 

*  Rucker  I'.  Eddings,  7  Mo.  115 ;  Clark 
V.  Hannibal,  etc.,  R.  R.,  Co.,  36  Mo. 
202,  216;  Hosmer  v.  Teller,  27  111. 
App.  488;  Roden  v.  Chicago,  etc.,  Ry. 
Co.,  133  111.  72,  S.  C.  23  Am.  St.  R. 
585;  Harris  v.  Woody,  9  Mo.  113; 
Wilsey  v.  Louisville,  etc.,  R.  R.  Co., 
83  Ky.511 ;  Purcell  v.  English,  86  Ind. 
34;  Crookshank  v.  Kellogg,  8  Blackf. 
(Ind.)  256;  Rush  v.  Coal  Bluff,  etc., 
Co.,  131  Ind.  135;  Young r.  Burlineton, 
etc.,  Co.,  79  la.  415,  S.  C.  44  N.  W.  R. 
693.  Contra  Hanson  r.  Crawley,  51 
Ga.  528,  533,  And  compare  Miller  v. 
House,  63  la.  82,  S.  C.  18  N.W.  R.  708. 
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the  entire  case.^  But  if  he  makes  his  motion  at  the  close  of 
the  plaintiff's  case,  and  subsequently  introduces  evidence  in 
his  own  behalf,  he  will,  according  to  the  weight  of  authority 
and  the  better  reason,  be  deemed  to  have  waived  his  motion 
and  exception,  unless  he  renews  it  at  the  close  of  the  entire 
case.^  The  plaintiff  can  not  successfully  move  to  direct  a  ver- 
dict in  his  favor  until  after  the  defendant's  case  is  closed.^  If 
no  peremptory  instruction  is  asked,  and  the  case  is  submitted 
to  the  jury  without  objection,  such  submission  can  not  be  made 
a  ground  for  reversal  upon  appeal,  even  though  such  an  in- 
struction would  have  been  proper  if  duly  requested.*  If  the 
court  erroneously  directs  a  verdict  or  refuses  a  proper  request 
for  a  peremptory  instruction,  the  party  to  whom  the  ruling  is 
adverse  should  take  his  exception.^  The  question  may  then 
be  presented  by  motion  for  new  trial,  and  thus  saved  for  ap- 
peal or,  in  some  jurisdictions,  by  bill  of  exceptions  and  appeal. 
In  any  event,  however,  the  evidence  must  be  in  the  record  in 
order  to  present  the  question  to  the  appellate  court. 


'  Bartelott  v.  International  Bank, 
119  111.  259;  City  of  Mattoonu.  Fallin, 
113  111.  249;  Wilsey  v.  Louisville,  etc., 
R.  R.  Co.,  83  Ky.  511 ;  Ungert;.  Forty- 
Second  St.  R.  R.  Co.,  51  N.  y.  497; 
Cooper  V.  Waldron,  50  Me.  80,  82 ;  Co- 
lumbia, etc.,  R.  R.  Co.  V.  Hawthorne, 
144  U.  S.  202,  S.  C.  12  Sup.  Ct.  R.  591 ; 
Wolfe  V.  McMillan,  117  Ind.  587,  593; 
Hasselman  Printing  Co.  v.  Fry  (Ind.), 
35  N.  E.  R.  1045 ;  Reed  v.  Inhabitants, 
8  Allen  (Mass.),  522;  Thomason  v. 
Groce,  42  Ala.  431;  Piersol  v.  Neill, 
63  Pa.  St.  420;  Cutler  v.  Hurlbut,  29 
Wis.  152;  Duluth  Chamber  of  Com- 
merce V.  Knowlton,  42  Minn.  229,  S. 
C.  44  N.  W.  R.  2. 

^  Poling  V.  Ohio  River  R.  R.  Co.,38W. 
Va.  645,  S.  C.  18  S.  E.  R.  782;  Joliet, 
etc.,  Co.  V.  Shields,  134  111.  209,  S.  C. 
25  N.  E.  R.569 ;  Chicago,etc.,  Co.v.Van 
Vleck,  143  111.  480,  S.  C.  32  N.  E.R.  262 ; 
Dunham,  etc.,  Co.  v.  Dandelin,  143  111. 
409,  S.  C.32N.E.  R.258;  Grand  Trunk 


Ry.Co.D.Cummings,  106U.S.  700;  Co- 
lumbia, etc.,  R.  R.  Co.  V.  Hawthorne, 
144  U.  S.  202,  S.  C.  12  Sup.  Ct.  R.  591 ; 
Robertson  v.  Perkins,  129  U.  S.  233,  S. 
C.  9  Sup.  Ct.  R.  279;  Northern,  etc., 
R.  R.  Co.  V.  Mares,  123  U.  S.  710,  S.  C. 
8  Sup.  Ct.  R.321;  Walker  v.  Windsor 
Nat.  Bank,  56  Fed.  R.  76;  Northern 
Pac.  R.  R.  Co.  V.  Charless,  51  Fed.  R. 
562.  But  see  Weber  v.  Kansas  City, 
etc.,  Co.,  100  Mo.  194,  S.  C.  18  Am.  St. 
R.  541 ;  Rochat  v.  North  Hudson,  etc., 
Co.,  49  N.J.  L.445,  S.  C.  9Atl.R.688; 
Wadlington  v.  Newport  News,  etc., 
Co.  (Ky.),20S.W.  R.  783. 

^  Kingsford  v.  Hood,  105  Mass.  495. 

*  Hartford,  etc.,  Ins.  Co.  v.  Unsell, 
144  U.  S.  439,  S.  C.  12  Sup.  Ct.  R.  671. 

^  Stock  Quotation,  etc.,  Co.  v.  Board 
of  Trade,  144  111.  370,  S.  C.  33  N.  E.  R. 
42;  Curtis  v.  Wheeler,  etc.,  Co.,  141 
N.  Y.  511.  See,  also,  Dunham,  etc., 
Co.  V.  Dandelin,  143  111.  409,  S.  C.  32 
N.  E.  R.  258. 
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§  889.  When  verdict  will  be  directed. — Tlie  test  for  deter- 
mining when  a  case  should  be  taken  from  the  jury  is  substan- 
tially the  same  as  upon  motion  for  nonsuit;  and  where  a  ver- 
dict, if  against  the  [>arty  seeking  to  have  the  case  taken  from 
the  jury,  would  have  to  be  set  aside  as  contrary  to  the  law  and 
the  evidence,  a  verdict  in  his  favor  should  be  directed,  upon 
proper  application.^  Thus,  even  in  cases  of  negligence,  which 
is  usually  a  question  of  fact,  or  a  mixed  question  of  law  and 
fact,  this  rule  has   often   been   applied.^     So,  in  cases  of  con- 


'  Bagley  v.  Clevelan<l  Rolling-Mill 
Co.,  21  Fed.  R.  159;  Pleasants  y.  Fant, 
22  Wall.  116;  Cagger  v.  Lansing,  64 
N.  Y.  417,  opin.  427;  Dryden  v.  Brit- 
ton,  19  Wis.  31 ;  Weis  v.  City  of  Mad- 
ison, 75  Ind.  241,  S.  C.  39  Am.  R.  135; 
Paris  V.  Hoberg,  134  Ind.  269,  S.  C.  33 
N.  E.  R.  1028;  Hyatt  v.  Johnston,  91 
Pa.  St.  196 ;  Phillips  v.  Pullen,  50  N.  J. 
L.  439;  Baldwins.  Shannon,  43  N.  J. 
L.  596;  Simmons  v.  Chicago  R.  R.  Co., 
110  111.  344 ;  Randall  v.  Baltimore,  etc., 
R.  R.  Co.,  109  U.  S.  478,  S.  C.  3  Sup.  Ct. 
R.  322 ;  Marshall  v.  Hubbard,  117  U.  S. 
415,  S.  C.  6  Sup.  Ct.  R.  806;  Peoples' 
Saving  Bank  v.  Bates,  120  U.  S.  556, 
S.  C.  7  Sup.  Ct.  R.  679;  Gunther  v. 
Liverpool,  etc.,  Co.,  134  U.  S.  110; 
North  Penna.  R.  R.  Co.  v.  Commercial 
Bank,  123  U.  S.  727,  S.  C.  8  Sup.  Ct.  R. 
266;  Linkauf  v.  Lombard,  137  N.  Y. 
417,  S.  C.  33  Am.  St.  R.  743 ;  Dwight  v. 
Germania  Life  Ins.  Co.,  103  N.  Y.  341, 
S.C.57  Am.  R.  729;  Meyer  r.  Houck, 
85  Iowa,  — ,  S.  C.  52  N.  W.  R.  235; 
Mynning  v.  Detroit,  etc.,  R.  R.  Co.,  64 
Mich.  93,  S.  C.  8  Am.  St.  R.  804;  Lutz 
V.  Atlantic  and  Pacific  R.  R.  Co.  (N. 
Mex.),  16  L.  R.  A.  819;  Metropolitan 
Ry.  Co.  V.  Jackson,  L.  R.  3  App.  Cas. 
193,  opin.  of  Lord  Blackburn ;  notes 
to  People  i\  Peoples'  Ins.  Exch.,  2  L. 
R.  A.  340,  and  Grube  r.  Missouri  Pac. 
R.  R.  Co.,  4  L.  R.  A.  776;  2  Thomp. 
Tr.,  §  2250,  et  seq. 

'  Purcell  V.  English,  86  Ind.  34,  S. 


C.  44  Am.  R.  255;  Fouhy  v.  Penna.  R. 
R.  Co.  (Pa.),  2  Atl.  R.  536;  O'Malley 
V.  Missouri  Pac.  R.  R.  Co.,  113  Mo. 
319,  8.  C.  20  S.  W.  R.  1079;  Parker  v. 
Jenkins,  3  Bush.  (Ky.)  587;  Randall 
V.  Baltimore,  etc.,  R.  R.  Co.,  109  U.  S. 
478,  S.  C.  3.  Sup.  Ct.  Rep.  322;  Wom- 
bough  V.  Cooper,  2  Hun  (N.  Y.),  428; 
Chicago,  B.  &  Q.  R.  R.  Co.  v.  Landauer, 
36  Neb.  642,  S.  C.  54  N.W.  R.  976.  In 
such  a  case  it  is  held  that  it  should  go 
to  the  jury  "(1)  where  the  facts, 
which,  if  true,  would  constitute  evi- 
dence of  negligence,  are  controverted; 
(2)  where  such  facts  are  not  contro- 
verted, but  where  there  might  be  a 
fair  difference  whether  the  inference 
of  negligence  should  be  drawn ;  (3) 
when  at  the  same  time  the  facts  are 
in  dispute,  and  the  inferences  to  be 
drawn  from  them  are  doubtful.  In 
other  words,  the  question  of  negli- 
gence is  for  the  jury  when  there  is 
substantial  doubt  as  to  the  facts,  or  as 
to  the  inferences  to  be  drawn  from 
them.  When,  however,  it  is  assumed 
that  the  evidence  which  is  favorable 
to  the  plaintiff  is  true,  and  no  fair  in- 
ference that  the  defendant  had  been 
guilty  of  a  failure  of  duty  could  be 
drawn  from  such  evidence,  the  judge 
should,  according  to  the  practice  of 
the  court,  decide  the  case  by  peremp- 
tory instructions  to  the  jury."  Hath- 
away V.  East  Tenn.,  etc.,  Co.,  29  Fed. 
R.  489. 
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tributory  negligence,  the  jury  may  be  directed  to  return  a  ver- 
dict against  the  plaintiff  in  a  proper  case.^  The  rule  has  also 
been  applied  in  case  of  fraud,  notwithstanding  a  statute  mak- 
ing fraud  or  good  faith  a  question  for  the  jury.^  So,  where  a 
contract  sued  on  is  void  on  its  face  because  of  the  statute  of 
frauds,^  or  as  against  public  policy,*  a  verdict  may  be  di- 
rected against  the  plaintiff.  A  verdict  may  also  be  directed 
where  the  sole  question  is  as  to  the  construction  of  document- 
ary evidence,  without  dispute  as  to  any  of  the  facts, ^  or  where, 
in  a  suit  on  a  promissory  note,  nothing  is  to  be  done  but  to 
calculate  the  amount  of  principal  and  interest.*^  And  where 
issues  are  joined  upon  a  sworn  plea  of  non  est  factum,  and 
no  evidence  is  given  to  prove  the  execution  of  the  instrument, 
a  verdict  may  be  directed  for  the  defendant."  The  doctrine 
once  prevailed  in  many  jurisdictions  that  "wherever  there  is 
any  evidence,  however  slight,  tending  to  support  a  material 
issue,  the  case  must  go  to  the  jury,"^  and  this  rule  is  still  ap- 
plied in  some  States,  but  "the  modern  decisions  have  estab- 
lished a  more  reasonable  rule,  to  wit,  that,  before  the  evidence 
is  left  to  the  jury,  there  is  or  may  be  in  every  case  a  prelimi- 
nary question  for  the  judge,  not  whether  there  is  literally  no 
evidence,  but  whether  there  is  any  upon  which  a  jury  can 
properly  proceed  to  find  a  verdict  for  the  party  producing  it, 

'  Capital  City  Oil  Works  v.  Black,  70  ^  Thorp  v.  Craig,  10  Iowa,  461 ;  Wolff 

Miss.  8,  S.  C.  12  So.  R.  26;  Allyn  v.  v.  Campbell,  110  Mo.   114,  S.  C.  19  S. 

Boston  &  Albany  R.  R.  Co.,  105  Mass.  W.  R.  622. 

77;    Horn   v.   Baltimore,  etc.,   R.  R.  « Potter  v.  Wooster,   10  Iowa,  334; 

Co.,  54  Fed.  R.  301;  Schofield  v.  R.  MacRitchie  v.  Johnson,  49  Kan.  321, 

R.  Co.,  114  U.  S.  615,  S.  C.  5  Sup.  Ct.  S.  C.  30  Pac.  R.  477. 

R.  1125;  Goodlett  v.  R.  R.  Co.,  122  U.  '  Kerley  v.  West,  3  Litt.  (Ky.)  362. 

S.  391,  S.  C.  7Sup.  Ct.  R.  1254;  Elliott  niercier  v.  Mercier,  43  Ga.  323;  2 

V.  Chicago,  etc.,  R.  R.  Co.,  150  U.  S.  Thomp.  Tr.,  §  2246;  21  Am.  and  Eng. 

245,  S.  C.14  Sup.  Ct.  R.  85;  Overbyi?.  Encyc.  of  Law,  851;  Way  v.  Illinois 

Chesapeake,  etc.,  R.  R.  Co.,  37  W.  Va.  Cent.  R.  R.  Co.,  35  Iowa,  585 ;  Little 

624,  S.  C.  16  S.  E.  R.  813.  Rock,  etc.,  Co.  v.  Perry,  37  Ark.  164; 

''Peoples'  Saving  Bank  v.  Bates,  120  State?;.  Boles,  18  So.  Car.  534;  Ellis 

U.  S.  556,  S.  C.  7  Sup.  Ct.  R.  679.  v.  Ohio  Life  and  Trust  Co.,  4  Ohio  St. 

'Rigby  V.  Norwood,  34  Ala.  129.  628,  645;  Phelps  v.  Jenkins,  4  Scam. 

*  Oscanyan  v.  Arms  Co., 103  U.  S.  261 .  (111.)  48. 
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upon  whom  the  burden  of  proof  is  imposed."^  Of  course  if 
there  is  no  evidence  whatever  upon  a  material  and  necessary 
point  a  verdict  should  be  directed,  upon  proj)er  applicati(;n, 
against  the  party  havin<;  the  burden  of  proof,  and,  as  we  liave 
seen,  this  is  the  better  rule  also  where  the  evidence,  with  all 
legitimate  inferences,  will  not  support  a  verdict,  but  a  mere 
variance  between  the  allegations  and  the  proof  of  the  party 
having  the  burden  thereof  will  not  necessarily  entitle  the  other 
party  to  a  peremptory  instruction  in  his  favor.''  The  variance 
may  be  so  great,  however,  as  to  constitute  an  absolute  failure 
to  prove  the  state  of  facts  alleged  by  the  plaintiff,  and  where 
such  is  the  case,  and  no  amendment  is  made,  he  is  not  entitled 
to  go  to  the  jury.^ 


§  890.  When  not  directed. — Although  a  mere  scintilla  of 
evidence  in  favor  of  one  party  will  not  prevent  the  court  from 
directing  a  verdict  in  favor  of  the  other,  yet  the  court  will  not 
weigh  the  evidence,  and  if  there  is  any  material  evidence  fairly 
tending  to  make  a  case  and  legally  sufficient  to  support  a  ver- 
dict in  favor  of  the  party  having  the  burden  of  proof,  the  court 
will  not  direct  a  verdict  for  the  other  party. ^     Nor  will  the  case 


'  Hathawa}'  v.  East  Tennessee,  etc., 
Co.,  29  Fed.  R.  489.  See,  also,  Parks 
V.  Ross,  11  How.  (U.  S.)  362;  Com- 
missioners V.  Clark,  94  U.  S.  278; 
North  Pacific  R.  R.  Co.  v.  Commercial 
Nat.  Bank,  123  U.  S.  727;  Wormell  r. 
Maine  Central  R.  R.  Co.,  79  Me.  397; 
Codding  v.  Wood,  112  Pa.  St.  371; 
Burke  v.  Witherbee,  98  N.  Y.  562; 
Linkauf  v.  Lombard,  137  N.  Y.  417,  S. 
C.  33  Am.  St.  R.  743;  Wittkowsky  v. 
AVasson,  71  N.  Car.  451 ;  note  to  Peo- 
ple V.  Peoples'  Ins.  Exch.,  2  L.  R.  A. 
340;  Jewell  v.  Parr,  13  C.  B.  909;  Cole 
V.  Hebb,7  Gill.  &  J.  (Md.)  20;  Harris 
V.  Woody,  9  Mo.  113;  Wheeler  r. 
Schroeder,  4  R.  I.  383;  Fort  Scott, 
etc.,  Co.  V.  Sweeney,  15  Kan.  244; 
Connor  v.  Giles,  76  Me.  132. 


«2Tliomp.  Tr.,  §2251. 

^  Waldhier  ?j.  Hannibal,  etc.,  R.  R. 
Co.,  71  Mo.  514;  Johnson  v.  Moss,  45 
Cal.  515;  Memphis,  etc.,  R.  R.  Co.  v. 
Chastine,  54  Miss.  503;  Flanagan  v. 
Wilmington,  4  Houst.  (Del.)  548; 
Hooflingcr  v.  Stafford,  38  Wis.  391; 
Louisville  &  N.  R.  R.  Co.  i\  Dancy,  97 
Ala.  338,  S.  C.  11  So.  Rep.  796.  See, 
also.  Palmer  v.  Chicago,  etc.,  Co.,  112 
Ind.  250. 

*  Chicago,  etc.,  R.  R.  Co.  r.  Lewis, 
109  111.  120 ;  Re  Kipp,  63  Mich.  79,  S.  C. 
29  N.  W.  R.  517;  Jones  r.  Pashby,  62 
Mich.  614,  S.  C.  29  N.  W.  R.374;  Nor- 
dyke,  etc.,  Co.  r.Van  Sant,  m)  Ind.  188 ; 
Saaf  V.  Fuller,  71  la.  425 ;  Dwyer  v.  St. 
Louis,  etc.,Co., 52  Fed.  R.  87;  Northern 
Pac.  R.  R.  Co.  r.  Conger,  56  Fed.  R.  20 ; 
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be  taken  from  the  jury,  by  directing  a  verdict,  where  more 
than  one  reasonable  inference  might  be  drawn  from  the  evi- 
dence, so  that  different  minds  would  reach  different  results.^ 
This  rule  is  peculiarly  applicable  to  cases  involving  negligence 
or  contributory  negligence,  whore  there  is,  ordinarily,  no  posi- 
tive and  fixed  standard  except  the  general  rule  of  ordinary  and 
reasonable  care.''  Where  there  is  material  uncertainty  as  to 
the  existence  of  either  negligence  or  contributory  negligence, 
the  case  must,  as  a  rule,  be  left  to  the  jury,  no  matter  whether 
the  uncertainty  arises  directly  from  the  testimony,  or  because, 
although  the  facts  may  be  undisputed,  fair-minded  men  would 
reasonably  draw  different  conclusions  or  inferences  from  them.-^ 
Even  where  there  is  a  conflict  in  the  plaintiff's  own  evidence, 
the  defendant,  although  he  introduces  no  evidence  of  his  own, 
is  not  entitled  to  have  a  verdict  directed  in  his  favor,  if  there 
is  any  material  evidence  fairly  tending  to  make  a  case  for  the 

Delaware,  etc.,  R.  R.  Co.  v.  Shelton  City  of  New  Albany  v.  Ray,  3  Fnd. 

(N.  J.),  26  Atl.  R.  937;  Illinois  Cent.  App.  321,  S.  C.  29  N.  E.  R.  611. 

R.  R.  Co.  V.   Boehms,  70  Miss.  11,  S.  •'  Zopfi  v.  Postal  Tel.  Co.,  60  Fed.  R. 

C.   12  So.  R.  23;  Kelley  v.  Ryus,   48  987;  Kansas  City,  etc.,  R.  R.  Co.  v. 

Kan.  120,  S.  C.  29  Pac.  R.  144;    Mc-  Kirksey,60 Fed.  R.  999,1002;  Lincoln  y. 


Donald  v.  Ortman,  88   Mich.  645,  S. 
C.  50  N.  W.  R.  644. 

'  Lake  v.  Calhoun  Co.,  52  Ala.  115; 


Gillilan,  18  Neb.  114,  S.  C.  24  N.  W.  R. 
444,  and  note  ;  G.aynor  v.  Railroad  Co., 
100  Mass.  208,  212 ;  Carter  v.  Oliver  Oil 


Johnson  v.  Missouri  Pac.  R.  R.  Co.,  18     Co.,  34  S.  Car.  211,  S.  C.  27  Am.  St.  R. 
Neb.  690,  S.  C.  26  N.W.  R.  347  ;  Detroit    815  ;  Anderson  v.  North  Pac,  etc.,  Co., 


&  M.  R.  R.  Co.  V.  Van  Steinburg,  17 
Mich.  99 ;  Sioux  City,  etc.,  R.  R.  Co.  v. 
Stout,  17  Wall.  657 ;  Gartside  Coal  Co. 
V.  Turk,  147  111.  120,  S.  C.  35  N.  E.  R. 
467;  Fitzgerald  v.  Hart  (Tex.),  23  So. 
W.  R.  933;  Union  Stock  Yards  Co. 
V.  Conoyer,  38  Neb.  — ,  S.  C.  56  N. 
W.  R.  1081 ;  ininois  Cent.  R.  R.  Co.  v. 
Turner  (Miss.),  14  So.  R.  450;  Gard- 
ner V.  Mich.  Cent.  R.  R.  Co.,  150  U. 
8.   349,    S.    C.    14    Sup.   Ct.    R.    140; 


21  Oreg.  281;  Evans  r.  Lake  Shore, 
etc.,  R.  R.  Co.,  88  Mich.  442;  Neu- 
bacher  v.  Indianapolis,  etc.,  R.  R.  Co., 
134  Ind.  25,  S.  C.  33  N.  E.  R.  798 ;  Vin- 
ton V.  Schwab,  32  Vt.  612. 

'  Richmond  &  D.  Railroad  Co.  v. 
Powers,  149  U.  S.  43,  S.  C.  13  Sup.  Ct. 
R.  748.  See,  also.  Railway  Co.  v.  Cox, 
145  V.  S.  593,  S.  C.  12  Sup.  Ct.  R.  905; 
Kane  v.  Ry.  Co..  128  U.  S.  91,  S.  C. 
9  Sup.  Ct.  R.  16;    Stephens  v.  Brooks, 


Pullman's  Palace   Car  Co.  w.   Laack,     2  Bush.  (Ky.)  137;  Hickman  v.  Cruise, 


143  111.  242,  S.  C.  32  N.  E.  R.  285,  S. 
C.  18  L.  R.  A.  215;  Haugen  v.  Chicago, 


72   la.   528;    Gibbons   v.    Farwell,   63 
Mich.  344;  Hall  v.  Posey,  79  Ala.  84: 


etc.,  R.  R.  Co.  (So.  Dak.),  53  N.  W.     Ross  v.  State,  82  Ala.  65;    Marble  v. 
R.  769;  Fox  v.  Spring  Lake  Iron  Co.,     Mellen,  145  Mass.  342. 
89  Mich.  387,  S.  C.  50  N.  W.  R.  872; 
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plaintiff.^     And  a  plaintiff  is  entitled  to  go  to  the  jury  if  the 
evidence  justifies  a  verdict  for  any  part  of  his  claim.'* 

'  Leiter  1'.  Jackson  (Ind.),  35  N.  E.  to  a  peremptory  instruction.     Joy  v. 

R.  289;  Leavitt  v.  Leavitt,  158  Mass.  Diefendorf,  130  N.  Y.  6,  S.  C.  27  Am. 

355,  S.  C.  33  N.  E.  R.  527.     So,  on  the  St.  R.  484:  Canajoharie  Nat.  Bank  >■. 

other  hand,  where  the  plaintiff  is  the  Diefendorf,  123  N.  Y.  191.    See,  also, 

only  witness  upon  a  question  in  dis-  Selijyman  v.  Rogers,  113  Mo.  642,  S.  C. 

pute,  his  credibility  is  for  the  jurj-^and  21  S.  W.  R.  94. 

he  is  not,  it  has  been  neld,  entitled  ^Eddy  v.  Evans,  58  Fed.  R.  151. 
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§891. 
892. 
893. 

894, 
895. 
896. 
897, 


898. 

899, 
900. 


Province  of  court  and  jury. 
English  rule  in  Federal  courts. 
What  may  be  considered  as  a 

part  of  the  charge. 
Written  instructions. 
Preparing  the  instructions. 
Requesting  instructions. 
Compliance  with  request — 

Modification  of  instructions 

requested. 
Essential  elements  and  limits 

of  charge. 
Instructions  must  be  pertinent. 
Disputed  facts  should  not  be 

assumed. 


§901.  Instructions  as    to  Wo.^t  or 
credibility  of  evidence. 

902.  Giving   undue    prominence   to 

particular  evidence. 

903.  Cautionary  instructions. 

904.  Construing  instructions. 

905.  Withdrawing    and     correcting 

instructions. 

906.  Additional    instructions  —  Re- 

calling jury. 

907.  Excepting  to  instructions. 

908.  When  erroneous  instruction  is 

not  fatal. 


§  891.  Province  of  court  and  jury.— In  civil  cases  all  ques- 
tions of  law  are  decided  by  the  court,  and  all  questions  of  fact 
by  the  jury.  So,  in  criminal  cases,  even  where  it  is  held  that 
the  jury  are  the  exclusive  judges  of  the  law  and  the  facts,  it  is, 
nevertheless,  the  duty  or  province  of  the  court  to  state  the  law 
to  the  jury.^  But,  in  the  absence  of  any  statutory  provision, 
it  is  generally  held  to  be  discretionary  with  the  court,  even  in 
civil  cases,  to  instruct  or  not  to  instruct  the  jury  of  its  own 

'Montgomery  ?7.  State,  11  Ohio,  424,  posed    to    be    intimately    acquainted 

427;  Com.  v.  Porter,  10  Mete.  (Mass.)  with  it,  have  it  assigned  to  them,  as 

263;  Montee  v.  Com.,  3  J.  J.  Marsh,  their  peculiar  province,  to  determine 

(Ky.)  132,  149;  Lang  v.  State,  16  Lea,  what  the  law  is  in  relation  to  all  cases 

433,  S:  C.  1   S.  W.    R.  318;    State  v.  coming  before  them;  and  to  instruct 

Stonum,  62  Mo.  596 ;  Leuder  v.  People,  juries  therein  so  far  as  may  be  requisite 

6  111.  App.  98.     ''Courts,"  says  Judge  to  enable  the  latter  to  carry  the  law 

Kennedy,  "being  composed  of  those  faithfully  into  effect,  in  the  discharge 

who,   from    many    years'    study   and  of  their  duties." 
practice  of  the  law,  are  therefore  sup- 
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motion.^  There  is,  it  is  manifest,  an  inconsistency  in  the  rule 
which  prevails  in  criminal  cases,  for,  if  the  jury  are  the  ex- 
clusive judges  of  the  law,  as  well  as  of  the  facts,  it  seems  little 
else  than  an  idle  ceremony  for  the  court  to  instruct  them  as  to 
the  law.  The  inconsistency  is  supposed  to  be  dissipated  by 
ruling  that  the  instructions  are  advisory  merely,  and  not 
obligatory,  but  this  by  no  means  removes  the  inconsistency. 
It  is  true,  however,  that  instructions  delivered  by  a  judge  of 
learning  and  probity  will,  in  most  cases,  exert  a  great  influ- 
ence over  the  minds  of  jurors,  so  that  it  is  of  no  slight  import- 
ance to  secure  a  favorable  charge  in  criminal  cases. 

§  892.  English  rule  in  Federal  courts. — In  many  jurisdic- 
tions, it  is  not  true  in  practice  that  the  jury  are  the  exclusive 
judges  of  the  facts  in  civil  cases,  although  in  theory  it  is  every- 
where asserted.  It  is  not  true  where  the  English  rule  pre- 
vails. Mr.  Chitty  thus  describes  the  practice  of  the  British 
courts:  "It  is  the  practice  for  the  judge  at  nisi  prius  not  only 
to  state  to  the  jury  all  the  evidence  that  has  been  given,  but  to 
comment  upon  its  bearing  and  weight,  and  to  state  the  legal 
rules  upon  the  subject,  and  their  application  to  the  particular 
case,  and  to  advise  them  as  regards  the  verdict  they  should  give. '  * 
This  is  also  the  practice  in  the  Federal  courts  and  in  a  few  of 
the  State  courts.^  But  the  jury  should  be  made  to  understand 
that  the  opinion  of  the  court  as  to  the  facts  is  merely  advisory 
and  not  binding  on  them.^  A  judge  who  undertakes  to  comment 
upon  the  bearing  and  weight  of  evidence  can  not  avoid  some 

'Proffatt's  Jury  Tr.,§  311;  Pennock  47  Pa.  St.  335;  Winne  v.  McDonald, 

V.  Dialogue,  2  Pet.  (U.  S.)  1 ;    Hodge  39  N.  Y.  233 ;  Ware  v.  Ware,  8  Me.  42 ; 

r.  State,  85  Ind.  561 ;  Powers  V.  State,  Mansfield    v.   Corbin,   4    Cush.    213; 

87  Ind.   144;  Clark   v.  Hammerle,  27  Flanders  v.  Colby,  28  N.  H.  34;   State 

Mo.  55;  Swope  v.  Schafer  (Ky.),  4  S.  v. Whit,  72  Am.  Dec.  538,  and  note 542. 

W.  R.  300;  note  to  Strohn  u.  Detroit,  ^  Allis  v.   Leonard,   58   N.  Y.  288; 

etc.,  R.  R.  Co.,  99  Am.  Dec.  114.  United  States  v.  Hall,  44  Fed.  R.  864, 

»  Lovejoy  v.  United  States,  128  U.  S.  S.  C.  10  L.  R.  A.  324 ;    United  States 

171;    United   States  v.  Philadelphia,  v.  Lancaster,  44  Fed.  R.  896,  S.  C.  10 

etc.,  R.  R.  Co.,  123  U.  S.  113,  S.  C.  8  L.  R.  A.  333;    Rucker  v.  Wheeler,  127 

Sup.  Ct.  R.  77;  Vicksburg,  etc.,  R.  R.  U.  S.  85,  and  authorities  cited  in  last 

Co.  V.  Putnam,  118  U.  S.  545 ;  Engle  v.  note  supra. 
State,  50  N.  J.  L.  272 ;  Ditmars  v.  Com., 
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expression  of  opinion  upon  the  facts,  and  he  does  influence  the 
jury,  even  though  he  may  declare  that  they  are  the  exclusive 
judges  of  the  facts.  The  American  courts,  as  a  general  rule, 
do  not  follow  the  English  practice,  but  charge  exclusively  upon 
questions  of  law,  leaving  the  facts  entirely  to  the  jury.  This 
is  the  only  practice  which  can  be  pursued  without  overturning 
the  theory  that  the  jury  are  the  exclusive  judges  of  the  facts, 
and  it  is  the  practice  which  enables  parties  to  get  their  excep- 
tions to  instructions  fully  and  clearly  in  the  record.  Where 
the  English  practice  prevails,  it  is  seldom  possible  to  reduce 
to  writing  all  the  instructions  which  a  party  desires  the  court 
to  give  the  jury;  and  the  utmost  that  can  be  done  in  such 
cases,  unless  the  facts  are  few  and  not  intricate,  is  to  put  in 
writing  specific  propositions  of  law  which  the  party  desires 
shall  be  stated  to  the  jury  as  part  of  the  charge  of  the  court. ^ 

§  893.   What  may  be  considered  as  part  of  the  charge. — As 

a  general  rule  whatever  is  said  by  the  court  to  the  jury  upon 
the  questions  of  law  or  of  fact  involved  in  the  case  may  prop- 
erly be  considered  as  part  of  the  charge.^  But  mere  general 
observations  of  the  court  upon  other  subjects,  such  as  the  length 
of  the  trial,  the  form  in  which  the  verdict  should  be  expressed, 
or  other  collateral  matters,  are  not  generally  treated  as  instruc- 
tions.^ And  it  has  been  held  that  a  statement  by  the  court  to 
the  jury,  during  the  progress  of  the  trial,  that  certain  facts  were 
admitted  was  not  in  any  sense  an  instruction.* 

§  894.  Written  instructions. — Under  the  statutes  in  force  in 
most  of  the  States,  written  instructions  may  be  demanded  as 
matter  of  right. ^     But  even  where  such  statutes  exist  one  who 

'  See  Smith  v.  Crichton,  33  Md.  103;  N.  W.   R.  917;    Bradway  v.  Waddell, 

McJunkins  v.  State,  10  Ind.  140.  95  Ind.  170 ;  Pillsbury  v.  Sweet,  80  Me. 

'  Hasbrouck  v.  City  of  Milwaukee,  21  392,  S.  C.  14  Atl.  R.  742. 

Wis.  217.  *  Hinckley  v.  Horazdowski,  133  III. 

'  Stanley  v.  Sutherland,  54  Ind.  339 ;  359,  S.  C.  8  L.  R.  A.  490. 
Prather  v.  Snead,  12  Kan.  447 ;  City  of  *  Proff.  Jury  Tr.,  §  349 ;  Thomp.  on 
Atchison  v.  .Tansen,  21  Kan.  560.  See,  Charging  the  Jury ;  Bradway  v.  Wad- 
also,  Milne  u.  Walker,  59  Iowa,  186;  dell,  95  Ind.  170,  and  authorities  there 
Liggett,  etc.,  Co.  v.  Collier  (Iowa),  56  cited;  Hopt  v.  People,  104  U.  S.  631 ; 
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merely  asks  oral  instructions  can  not  complain  that  the  court 
did  not  reduce  them  to  writing.^  The  true  rule  is  for  the  ad- 
vocate, in  every  case,  to  prepare  and  submit  to  the  court  writ- 
ten instructions.  This  is  the  safe  rule,  and  is  "honored  in  the 
observance,"  no  matter  how  learned  and  careful  the  presiding 
judge  may  be.  No  judge  has  reason  to  take  offense  because 
written  instructions  covering  all  points  are  submitted  to  him, 
for  in  submitting  them  the  advocate  does  not  impugn  the 
judge's  learning  or  ability,  but,  in  theory,  at  least,  however  it 
may  be  in  reality,  he  simply  refreshes  the  memory  or  excites 
the  attention  of  the  judge.  But  here,  as  elsewhere,  a  plain 
duty  must  never  be  left  undone  for  fear  of  giving  offense.  A 
just  judge  never  sees  an  affront  in  a  courteous  performance  of 
duty. 

§  895.  Preparin§^  the  instruetions. — Instructions  should  be 
written  when  there  is  time  for  deliberate  thought,  and  not  dur- 
ing the  turmoil  and  excitement  of  the  trial.  They  can  not  be 
dashed  off  at  white  heat,  like  the  words  of  an  address  to  the 
court  or  jury,  for  each  word  should  be  carefully  weighed  be- 
fore finding  its  place  in  an  instruction.  A  proposition  of  law, 
strongly,  clearly  and  tersely  stated,  goes  with  force  into  the 
minds  of  the  jurors,  and  there  will  abide,  while  a  rambling, 
feeble  and  diffuse  statement  neither  arouses  attention  nor  pro- 
duces conviction.  Jurors  arc  quick  to  seize  upon  strong  state- 
ments, but  slow  to  apprehend  loose  and  prolix  propositions. 
If  a  proposition  of  law  is  clearly  stated  in  a  few  well-chosen 
words,  each  pregnant  with  meaning,  it  will  not  pass  unheeded 
even  if  it  does  not  carry  conviction.  In  writing  instructions, 
the  counsel  assumes  the  functions  of  the  court,  and  must,   for 

State  V.  Cooper,  45  Mo.  G4 ;  People  v.  States  v.  Train,  12  Fed.  R.  852;  Nudd 

Sanford,  43  Cal.  29 ;  Strohn  v.  Detroit,  v.  Burrows,  91  U.  S.  426. 
etc.,  R.  R.  Co.,  99  Am.  Dec.  114,  120,        '  State  v.  DeMosse,  98  Mo.  340,  S.  C. 

and  note.   But  see  Consaul  v.  Sheldon,  11  S.  W.  R.  731.     See,  also,  Pledger  v. 

35  Neb.  247,  S.  C.  52  N.  W.  R.  1104,  State,  77  Ga.  242,  S.  C.  3  S.  E.  R.  320; 

holding  an  oral  direction  to  disregard  Chicago,  etc.,  Co.  v.  Snyder,  128  111. 

evidence  ruled  out  not  prejudicial  er-  655,  S.  C.  21  N.  E.  Rep.  520;  Head  r. 

ror.    Such  State  statutes  do  not  govern  Langworthy,   15   Iowa,  235;  Nickless 

in  the  United  States  courts.     United  v.  Pearson,  126  Ind.  477. 
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the  time,   sink  the  office  of  the  advocate  in  that  of  the  judge. 
No  partisan  zeal  must  betray  him,  or  else   no   instruction  he 
prepares  will  receive  the  sanction  of  the  judge.     Better  do  this 
work,  as  Von  Moltke  is  said  to  have  done  his  in  preparing  the 
plans  of  the  campaigns  against  the  French,  before  the  contest 
actually  begins.     A  hastily  drawn  instruction  may  be  so  in- 
accurately worded  as  to  find  no  favor  with  the  judge;  or,  if  it 
is  accepted,  it  may  be  the  cause  of  a  new  trial  or  of  a  reversal. 
It  is  by  no  means  a  light  or  easy  task  to  prepare  an  instruction. 
Definition  is  always  difficult;    it  is  so  even  in  simple  matters, 
and  in  complex  and  tangled  questions  of  law  and  fact  it  is  a  task 
that  often  taxes  the  mental  powers  of  strong  men  to  the  utmost. 
Two  great  virtues  in  a  series  of  instructions  are,  perspicuity  of 
arrangement  and  clearness  of  definition.     Logicians  have,  again 
and  again,  asserted  the  value  of  distribution  and   definition. 
One  of  the  old  writers  said:      "Such  is  the  excellency  of  distri- 
bution and  definition  that  they  do  almost  suffice  for  the  putting 
down  of  any  art;  therefore,  Socrates,  in  Phasdro  Platonis,  saith, 
that  if  he  can  find  any  man  who  can  cunningly  divide,  he  will 
follow  his  steps,  and  admire  him  for  a  god."     Where  propo- 
sitions must  be  briefly  stated,  and  with  great  accuracy,  as  in 
instructions  to  the  jury,  definition  is  of  the  highest  importance, 
since  each  instruction  asserting  a  proposition  of  law  must,   in 
a  sense,  define  it;  and  what  adds  to  the  difficulty  of  the  work 
is  that  the  definition  must  be  in  the  concrete  and  not  in  the 
abstract.     This  is  so,  because  it   is  not  enough  to  state  mere 
abstract  rules  of  law,  but  the  rules  stated  must  be  applied  to 
the  facts.     It  is  seldom  safe  to  copy  from  a  judicial  opinion. 
Thoughts  may   generally  be    borrowed   with    safety,   but    not 
words.     Judicial  opinions  are  written  for  a  purpose  very  dif- 
ferent from  that  for  which   instructions  are   designed.     Lan- 
guage not  out  of  place  in  an  opinion  is  very  often  out  of  place 
in  an  instruction.     Principles  are  to  be  extracted  from  the  de- 
cided cases,  but  not  the  words  in  which  they  are  expressed. 
Words  are  but  the  clothing,  and  misfits  commonly  result  from 
borrowing  clothing.     Cases,  although  members  of  one  general 
class,  are  seldom  so  closely  alike  that  what  is  said  in  one  can 
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be  accurately  said  in  all.  But,  leaving  out  of  account  these 
considerations,  there  is  still  reason  for  censuring  the  practice  of 
copying  instructions,  and  that  reason  is,  if  the  advocate,  after 
a  study  of  the  authorities,  thinks  out  his  own  instructions  and 
gives  them  expression  in  his  own  words  he  secures  a  mastery 
of  his  case  that  gives  a  strength  and  confidence  that  will  do 
much  to  secure  success,  while  if  he  contents  himself  with  ser- 
vilely copying  the  words  of  another,  his  hold  upon  his  case 
will  be  feeble  and  his  way  insecure. 

§896.  Requesting:  instructions.  —  Where  special  instruc- 
tions in  writing  are  requested,  the  request  should  be  made  in 
time  for  the  court  to  give  the  subject  due  consideration;  ^  and 
the  court  has  power  to  require  that  the  instructions  asked  be 
presented  before  the  final  arguments  are  made  to  the  jury.^ 
But  the  court  can  not  require  the  reauest  to  be  made  before  the 
trial  is  begun  where  the  statute  expressly  permits  it  to  be  made 
after  the  evidence  is  in.^  Although  the  trial  court  may  be  re- 
quired by  statute  to  charge  or  instruct  the  jury  generally,  yet, 
if  specific  instructions  are  desired,  they  should  be  duly  pre- 
pared and  presented  to  the  court  with  a  request  that  they  be 
given.*     Unless  the  statute  so  requires,   it    is  generally    held 

'  McJunkins  v.  State,    10  Ind.  140;  the  time  it  would  certainly  be  error  to 

Newman  v.  Greeff,  101  N.  Y.  663,  S.  require  specific  instructions  to  be  pre- 

C.  5  N.  E.  R.335;  Stater.  Rowe, 98N.  sented  before  the  evidence  is  and  to 

Car.  629,  S.  C.  4S.  E.  R.506;  Crippen  refuse   them   merely   because   not  so 

V.  Hope,  38  Mich.  344.  presented.     Patterson  v.  Ball,  19  Wis. 

'  Manhattan  Life   Ins.  Co.  v.  Fran-  243.     Indeed,  some  of  the  authorities 

Cisco,  17  Wall.  672,  678;  Ela  v.  Cock-  hold  that  it  may  be  fatal  error  to  re- 

fihott,  119  Mass.  416,  418;   McMahon  fuse  proper  instructions  not  requested 

V.  O'Conner,  137  Mass.  216;   Thomp-  until  after  the  argument  and  general 

eon  on  Charging  Jury,  §98;    Evans-  charge.      Billings   v.  McCoy,  5   Neb. 

ville  &  T.  II.  R.  R.  Co.  v.  Crist,  116  187;  Chapman   v.  McCormick,  86   N. 

Ind.  446,  S.  C.  2  L.  R.  A.  450;  Stan-  Y.  479;  Carey  v.  Chicago,  etc.,  Co.,  61 

ton  V.  Bannister,  2Vt.  464;    Ward  w.  Wis.  71. 

Albemarle,  etc.,  R.  R.  Co.,  112  N.  Car.        *  Sanger  v.  Craddock  (Tex.),  2  S.W. 

168,  S.  C.  16  S.  E.  R.  921.     But  com-  R.  196;  Robinson  v.  Levi,  81  Ala.  134, 

pare  authorities  cited  in  the  following  S.  C.  1  So.  R.  554;   McLane  v.  Elder 

note  below.  (Texas),  23  S.  W.  Rep.  757;  Fuller  v. 

'  Laselle  v.  Wells,  17  Ind.  33.     And  State,  97  Ala.  27,  S.  C.  12  So.  R.  392; 

even  where  the  statute  does  not  fix  Territory  y.  Trujillo  (N.  Mex.),32Pac. 
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that  no  available  error  is  committed  by  the  failure  of  the  court 
to  instruct  the  jury  in  the  absence  of  any  request.^  And  it  is 
not  error  to  refuse  an  instruction  unless  it  is  proper  in  the  very 
terms  in  which  it  is  requested,^  nor  if  it  is  ambiguous  and 
likely  to  mislead  the  jury.^  An  instruction  may  also  be  re- 
fused where  other  proper  and  sufficient  instructions  substan- 
tially the  same,  or  fully  covering  the  same  matter,  have  al- 
ready been  given. ^ 


Rep.  154 ;  Louisville  &  N.  R.  R,  Co.  v. 
Kenley,  92  Tenn.  207,  S.  C.  21  S.  W. 
R.  326;  Lukens  v.  Ford,  87  Ga.  541,  S. 
C.  13  S.  E.  R.949;  Burgettw.  Burgett, 
43  Ind.  78;  DeSouchett'.  Dutcher,  113 
Ind.  249;  note  to  Strohn  v.  Detroit, 
etc.,  R.  R.  Co.,  99  Am.  Dec.  114,  118; 
Cincinnati,  I.  &  St.  L.  Ry.  Co.  v. 
Smock,  133  Ind.  411. 

'  See  Coates  v.  Sangston,  5  Md.  121 ; 
People  V.  Gray,  5  Wend.  (N.  Y.)  289; 
Coleman  v.  Drane,  116  Mo.  387,  S.  C. 
22  S.  W.  R.  801 ;  2  Thomp.  on  Trials, 
§§  2338,  2339,  2341 ;  Proffatt's  Jury  Tr., 
§  311.  The  court  ought,  however,  at 
least  to  give  general  instructions  to 
guide  the  jury,  and,  in  Iowa,  the  fail- 
ure to  do  so  has  been  held  sufficient 
ground  for  new  trial  where  the  ver- 
dict appears  to  be  unjust.  Owen  v. 
Owen,  22  Iowa,  270. 

2  Goodwin  v.  State,  96  Ind.  550; 
Rogers  v.  Leyden,  127  Ind.  50;  Head 
V.  Bridges,  67  Ga.  227 ;  Proffatts'  Jury 
Tr.,  §§338-340;  Bevan  u.  Hayden,  13 
la.  122;  Lucas  v.  Brooks,  18  Wall. 
(U.  S.)  436;  Hodges  v.  Cooper,  43  N. 
Y.  216;  Bryant  v.  Crosby,  40  Me.  9; 
Musgrave  v.  State,  133  Ind.  297 ;  Davis 
V.  Getchell,  32  Neb.  792,  S.  C.  49  N. 
W.  R.  776;  Tower  v.  Haslam,  84  Me. 
86,  S.  C.  24  Atl.  R.  587. 

^Farrish  v.  State,  63  Ala.  164;  Loeb 
V.  Weis,  64  Ind.  285 ;  Baxter  v.  People, 
3  Gilm.  368;  Leroy,  etc.,  R.  R.  Co.  v 


Ross,  40  Kan.  598,  S.  C.  2L.  R.  A.  217 ; 
Gordon  v.  Richmond,  83  Va.  436; 
Shelbys.  State,  97  Ala.  87,  S.  C.  11  So. 
R.  727;  Louisville  &  N.  R.  R.  Co.  v. 
Hall,  87  Ala.  708,  S.  C.  4  L.  R.  A.  710. 
*  Territory  v.  Baker  (N.  Mex.),  13 
Pac.  R.  30 ;  Thompson  v.  Duff,  119  111. 
226,  S.  C.  10  N.  E.  R.  399;  Atkinson 
V.  Dailey,  107  Ind.  117;  Bronnenburg 
V.  Coburn,  110  Ind.  169,  S.  C.  11  N.  E. 
R.  29;  Cincinnati,  I.,  St.  L.&C.R.R. 
Co.  V.  Cooper,  120  Ind.  469,  S.  C.  6  L. 
R.  A.  241 ;  Indianapolis,  etc.,  R.  R.Co. 
V.  Horst,  93  U.  S.  291 ;  People  v.  King, 
27  Cal.  507,  S.  C.  87  Am.  Dec.  95;  N. 
W.  Mut.  Life  Ins.  Co.  v.  Bank,  122  U. 
S.  501,  S.  C.  25  Cent.  L.  J.  300;  Jack- 
sonville, etc.,  R.  R.  Co.  V.  Peninsular 
Land,  etc.,  Co.,  27  Fla.  1,  157,  S.  C. 
17  L.  R.  A.  33,65;  International,  etc., 
R.  R.  Co.  V.  Kernan,  78  Tex.  294,  S. 
C.  9  L.  R.  A.  703;  Kerr  v.  Lunsford, 
31  W.  Va.  659,  S.  C.  2  L.  R.  A.  668; 
Kansas  City  v.  Bradbury,  45  Kan.  381, 
S.  C.  23  Am.  St.  R.  731;  Savannah, 
etc.,  R.  R.  Co.  V.  Daniels,  90  Ga.  608, 
S.  C.  20  L.  R.  A.  416;  Los  Angeles 
Co.  V.  Reyes  (Cal.),  32  Pac.  R.  233; 
Walker  v.  Dailey  (la.),  54  N.  W.  R. 
344 ;  Norwood u.  Somerville,  159  Mass. 
105,  S.  C.  33  N.  E.  R.  1108.  But  see 
Metropolitan,  etc.,  Co.  v.  Johnson,  91 
Ga.  466,  S.  C.  16  S.  E.  R.  49;  Com.  v. 
Sullivan  (Mass.),  36  N.  E.  R.  583. 
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§  897.  Compliance  with  re(|U('St — Modification  of  instruc- 
tions requested. — The  court,  unless  tlie  statute  otherwise  pro- 
vides, may  properly  give  in  its  own  language  the  substance  of 
instructions  requested  by  a  party,'  and  may  modify  or  amend 
them  so  as  to  make  them  correctly  state  the  law;  ^  but,  as  al- 
ready seen,  it  is  not  obliged  to  give  an  instruction  unless  it  is 
correct  in  the  terms  in  which  it  is  asked. -^  If  the  instructions 
are  required  to  be  in  writing  and  written  instructions  are  pre- 
sented, with  a  request  that  they  be  so  given,  modifications  of 
those  asked,  and  given  by  the  court  as  modified,  must  also  be 
in  writing.* 

§  898.  Essential  elements  and  limits  of  a  charofe. — The  es- 
sential elements  and  proper  limitations  of  a  model  charge  to 
the  jury  were  briefly,  yet  comprehensively,  stated  by  the  ven- 
erable Chief  Justice  Stone,  of  Alabama,  in  a  recent  case,  as 
follows:  "Charges  to  juries  should,  if  possible,  be  plain, 
simple,  and  easily  understood.  They  should  be  free  from  ob- 
scurity, involvement,  aml)iguity,  metaphysical  intricacy,  and 
tendency  to  mislead.'  A  charge  obnoxious  to  any  of  these  ob- 
jections should  always  be  refused,  even  though,  on  dissection, 

•Union  Pac.  R.  R.  Co.  v.  Jarvi,  53  187,  192;    Chicago,  etc.,  R.  R.  Co.  v. 

Fed.  R.  65;    Davis  v.  St.  Louis,  etc.,  Avery,  109  111.  314;   Pearson  v.  Zehr, 

R.  R.  Co.,  53  Ark.  117,  S.  C.  7  L.  R.  138  ill.  48,  S.  C.  29  N.  E.  R.  854;  Car- 

A.  283;  Com.  v.  McManns,  143  Pa.  St.  rico  v.  West  Virginia,  etc.,  R.  R.  Co., 

64,  S.  C.  14  L.  R.  A.  89;  State  v.  IIox-  35  W.  Va.  389,  S.  C.  14  S.  E.  R.  12. 
sie,  15  R.  I.  1,  S.  C.  2  Am.  St.  R.  838;        ^  f^ee,  also,  Musgrave  v.  State,  133 

Whitford  v.  Newbern,  111  N.  Car.  272,  Ind.  297,  S.  C.  32  N.  E.  R.  885;  Rolfe 

S.C.16S.E.  R.327;  Gardner  r.  State,  r.  Rich  (111.),  35  N.  E.  R.  352;    Mc- 

55  N.  J.  L.   17,  S.  C.  26  Atl.  R.  30;  Whirter  v.  Allen,  1  Tex.  Civil  App. 

Conlon  V.  Oregon,  etc.,  R.  R.  Co.,  23  649,  S.  C.  20  S.  W.  R.  1007;   Treat  v. 

Ore.  499,  S.  C.  32  Pac.   R.  397;    Nor-  Lord,  42  Me.  552;    Vaughn  f.  Porter, 

wood  V.  Somerville,  159  Mass.  105,  S.  16  Vt.  266;    Boyce  v.  California  Stage 

C.33  N.  E.  R.  1108;  Bixby  v.  Carskad-  Co.,  25  Cal.  46o!      But  compare  State 

don,  70  la.  720,  S.  C.  29  N.  W.  R.  626.  v.  Patrick,  107  Mo.  147,  S.  C.  17  S.  W. 

But  see  as  to  the  effect  of  statutory  R.  6()6;  Carrico  r.  West  Virginia,  etc., 

provisions  in  some  of  the  States,  note  Co.,  35  W.  Va.  389,  S.  C.  14  S.  E.  R.  12. 
to  Strohn  v.   Detroit,  etc.,  R.  R.  Co.,        *  Lung  r.  Deal,  16  Ind.  349;  Hardin 

99  Am.  Dec.  114,  121.  v.  Helton,  50  Ind.  319;    Patterson  v. 

'  People  V.  Sherman  (Cal.),  32  Pac.  Indianapolis,   etc.,  Co.,   56  Ind.   20; 

R.879;  Castle  v.  Bullard,23  How.  (U.  Hopt  v.  People,  104  U.  S.  631  ;    Sack- 

S.)  172;  Horton  v.  Williams,  21  Minn,  ett's  Instr.  to  Juries,  §  1. 
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it  may  assert  a  correct  legal  proposition.  The  office  and  pur- 
pose of  charges  are  to  enlighten  the  jury,  and  to  aid  them  in 
arriving  at  a  correct  verdict,  as  plain,  common-sense  men. 
In  other  words,  they  should  be  made  up  of  plain  propositions 
of  law,  iipplicable  to  the  tendency  or  varying  tendencies  of 
the  evidence,  and  they  should  go  no  further."^  Generally 
speaking,  they  should  be  clear,  precise,  free  from  verbosity  or 
argument,  and  pertinent  to  the  issues  and  the  evidence.^  A 
distinct  application  of  the  controlling  principles  of  the  law  to 
the  facts  of  the  particular  case  will  best  serve  to  enlighten  the 
jury  and  thus  accomplish  the  purpose  of  the  charge.  Mere 
general  abstract  propositions  of  law  are  calculated  to  mislead 
rather  than  to  enlighten.  Yet,  upon  the  other  hand,  the  court, 
in  applying  the  law  to  the  facts,  must  not  invade  the  province 
of  the  jury.  With  these  general  observations  as  a  basis  for 
our  work,  we  proceed  to  consider  in  detail  the  various  elements 
and  limitations  of  the  charge. 

§  899.    Instructions  must  be  pertinent. — Instructions  should 
be  pertinent  to  the  issues  and  to  the   evidence.'''     Under  this 

'  Louisville  &  N.  R.  R.  Co.  v.  Hall,  Spokane,  etc.,  Co.,  3  Idaho,  — ,  S.  C. 

87  Ala.  708,  S.  C.  13  Am.  St.  R.  84.  35  Pac.  R.  39;    Hewitt  v.  Steele,  118 

»  McKinney  v.  Snyder,  78  Pa.  St.  497 ;     Mo. ,  S.  C.  24  S.  W.  R.  440 ;  Harris 

Crole  V.  Thomas,  17  Mo.  329;    Belt  v.     v.  Woodford,  98  Mich. ,  S.  C.  57  N. 

Goode,  31  Mo.  128;  Whitfield  «.West-  W.   R.   9G;    Gulf,    etc.,    R.  R.  Co.  ». 

brook,  40  Miss.  311;  Gist  v.  Loring,60  Blohn,  73  Tex.  637,  S.  C.  4  L.  R.  A. 

Mo.  487;    Steed  v.  Knowles,  97  Ala.  764;  Sloan  ti.Coburn,  26  Neb.  607,  S.  C. 

573,  S.  C.  12  So.  R.  75;    Mahaffey  v.  4  L.  R.  A.  470;    Ohio  &  M.  R.  R.  Co. 

Byers,  151  Pa.  St.  92,  S.  C.  25  Atl.  R.  v.  Webb,  142  111.  404,  S.  C.  32  N.  E.  R. 

93;  Citizens  Street  Ry.  Co. u.Willoeby,  527;  Brown  v.  Walker  (Miss.),  11  So. 

134  Ind.  563,  S.  C.  33  N.  E.  R.  627;  R.  724;    Lorie  v.  Adams,  51  Kan.  692, 

Cothran  v.  State,  39  Miss.  541 ;  Gas  Co.  S.  C.  33  Pac.  R.  599;  Van  Gunden  v. 

?;.  Wheeling,  8  W.  Va.  320;    Starr  v.  Virginia,  etc.,  Co.,  52  Fed.  R.  838; 

United  States,  14  Sup.  Ct.  R.  919,  923.  Markland  v.  McDaniel,  51  Kan.  350, 

'Miles   V.    Douglas,   34  Conn.  393;  S.    C.    20    L.    R.    A.    96;    Bonic    v. 

People  V.  Muller,  96  N.  Y.  408,  413;  Maught,  76    Md.  440,    S.   C.  25   Atl. 

Humphreys  V.  Borough  of  Woodstown,  R.   423;     Little    Miami,    etc.,    R.    R. 

48  N.  J.  L.  588,  S.C.  7  Atl.  R.  301 ;  Prof-  Co.  v.  Wetmore,  19  Ohio  St.  110 ;  Hill 

fatt's  JuryTr.,  §§  313,  314;  East  Line,  v.  Canfield,  56  Pa.  St.  454;  Lindley  v. 

etc.,  R.  R.  Co.  V.  Scott,  72  Tex.  70,  S.  Sullivan,  133  Ind.  588;    Capital  Bank 

C.  13  Am.  St.  R.  758 ;  Beach  v.  Nether-  v.  Armstrong,  62  Mo.  59 ;  Frederick  v. 

land  (Ga.),  18  S.  E.  R.  525;    Holt  i\  Kinzer,  17 Neb.  366;  Marx  r;.  Schwartz, 
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rule  it  is  not  error  to  refuse  irrelevant  instructions  upon  mere 
abstract  propositions  of  law,  even  though  they  state  the  law 
correctly.^  But  where  the  court  gives  such  an  instruction  it 
will  not  be  error  sufficient  to  reverse  the  cause,  unless  it  may 
have  tended  to  injure  the  complaining  party. ^  It  is  generally 
fatal  error,  however,  to  submit  to  the  jury  in  an  instruction  a 
fact  or  state  of  facts  which  there  is  no  evidence  tending  to 
prove. ^  A  party  who  makes  the  proper  request  is  entitled  to 
have  an  hypothetical  instruction  based  upon  his  own  theory  of 
the  case  if  there  is  any  evidence  fairly  tending  to  support  it,* 
but  "instructions  based  on  a  hypothetical  case,  where  the  evi- 
dence does  not  tend  to  make  the  case  supposed,  are  out  of 
place,  and  ought  not  to  be  given,  as  they  tend  to  mislead  the 
jury.  "5 


14  Ore.  177,  S.  C.  12  Pac.  R.  253;  Mc- 
Keen  v.  Porter,  134  Ind.  483. 

'  Cincinnati,  I.,  St.  L.  &  C.  R.  R.  Co. 
V.  Howard,  124  Ind.  280,  S.  C.  8  L.  R. 
A.  593;  Jellison  v.  Goodwin,  43  Me. 
287,  S.  C.  69  Am.  Dec.  2 ;  Stovey  v. 
Brennan,  15  N.  Y.  524;  Thorwegan  v. 
King,  111  U.  S.  549;  City  of  Abilene 
V.  Hendricks,  36  Kan.  196,  S.  C. 
13  Pac.  R.  121;  Augusta  &  S.  R. 
Co.  V.  Randall,  79  Ga.  304,  S.  C. 
4  S.  E.  R.  674;  Schrader  v.  Hoover 
(la.),  54  N.  W.  R.  463 ;  Wood  v.  State, 
31  Fla.  221,  S.  C.  12  So.  R.  539 ;  Stringer 
V.  Alabama,  etc.,  R.  R.  Co.  (Ala.),  13 
So.  R.  75;  Straus  v.  Minzesbeimer,  78 
111.  492;  Rliett  v.  Poe,  2  How.  (U.  S.) 
457. 

"Taylor  v.  Morrison,  26  Ala.  728,  S. 
C.  62  Am.  Dec.  747  ;  Stockton  v.  Stock- 
ton, 73  Ind. 510;  Schneiders.  Hosier, 
21  Ohio  St.  98,  113. 

'  Missouri  Pac.  R.R.Co.  v.  Platzer,  73 
Tex.  117,  S.  C.  3  L.  R.  A.  639;  Harrison 
V.  Cachelin,  27  Mo.  26;  Swank  v.  Nich- 
ols, 24  Ind.  199;    Duggins  v.  AVatson, 

15  Ark.  118,  S.  C.  60  Am.  Dec.  560; 
Hutchins  v.  Hutchins,  98  N.  Y.  56; 
Jonas  V.  Field,  83  Ala.  445,  S.  C.  3 


So.  R.  893 ;  Harris  v.  Woodford,  98 
Mich.  — ,  S.  C.  57  N.  W.  R.  96;  Hew- 
itt V.  Steele,  118  Mo.  — ,  S.  C.  24  S. 
W.  R.  440;  Akridge  v.  Atlantic,  etc., 
R.  R.  Co.,  90  Ga.  232,  S.  C.  16  S.  E.  R. 
81.  See,  also,  Herdic  v.  Bilger,  47  Pa. 
St.  60;  Cotbran  v.  State,  39  :\Iiss.  541 ; 
Manwell  r.  Briggs,  17  Vt.  176;  Wake- 
field V.  Smitbwick,  4  Jones  L.  (N. 
Car.)  327;  Galena,  etc.,  R.  R.  Co.  v. 
Jacobs,  20  111.  478;  Gist  v.  Loring,  60 
Mo.  487 ;  Roach  v.  Hulings,  16  Pet. 
(U.  S.)  319. 

*  Blake  v.  Stump,  73  Md.  160,  S.  C. 
10  L.  R.  A.  103;  Chamberlin  v.  Cham- 
berlin,  116  111.  480,  S.  C.  6  N.  E.  R. 
444;  State  v.  Dunlop,  65  N.  Car.  288; 
Carpenter  v.  State,  43  Ind.  371 ;  Peo- 
ple V.  Taylor,  36  Cal.  255;  State  v. 
Thompson,  45  La.  Ann.  — ,  S.  C.  13 
So.  R.  392. 

^  Jeffersonville  R.  R.  Co.  v.  Swift,  26 
Ind.  459;  Swank  v.  Nichols,  24  Ind. 
199.  Also  to  same  effect  are  State  v. 
Harrison,  5  Jones  (N.  Car.),  115; 
Breese  v.  State,  12  Ohio  St.  146;  First 
Nat.  Bank  v.  Hurford,  29  la.  579; 
Beach  v.  Netherland  (Ga.),  18  S.  E.  R. 
525;  Kellogg  v.  Clyne,  54  Fed.  R.  696. 
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§  900.  Disputed  facts  should  uot  be  assumed. — Facts  in  con- 
troversy, on  which  the  evidence  is  conflicting,  must  not  be  as- 
sumed.^ But  it  is  not  error  to  assume  as  true  a  fact  that  has 
been  conclusively  proved.''^  So,  facts  that  are  admitted  may  be 
stated  as  such  by  the  court, ^  and  a  statement  in  an  instruction 
that  certain  matters  have  been  admitted  by  the  parties  will  be 
presumed,  on  appeal,  to  be  true,  in  the  absence  of  anything  in 
the  record  to  the  contrary.^  The  issues  and  claims  of  the  par- 
ties may  be  stated  as  such,^  and  the  use  of  the  words  "if," 
"alleged,"  and  the  like,  so  as  to  state  the  matter  hypothetic- 
ally,  will  usually  obviate  any  necessity  for  the  application  of 


»  Moore  r.Watts  (Ala.),  2  So.  R.  278 ; 
Nollen  V.  Wisner,  11  la.  190;  Pratt  v. 
Ogden,  34  N.  Y.  20,22;  Huffman  v. 
Cauble,  86  Ind.  591 ;  Indiana  Farm- 
ers', etc.,  Co.  V.  Byrkett  (Ind.),  36  N. 
E.  R.  779;  Pennsylvania  Co.  v.  Long, 
94  Ind.  250;  Te.x;as  Land,  etc.,  Co.  v. 
Watson,  3  Tex.  Civil  App.  233,  S.  C. 
22  S.  W.  R.  873;  McMillan  v.  Baxley, 
112  N.  Car.  578,  S.  C.  16  S.  E.  R.  845; 
Beall  V.  Bullock  (Miss.),  11  So.  R.  720; 
Channon  r.  Kerber,  44  111.  App.  269; 
Galligher  v.  Connell,  35  Neb.  517,  S. 
C.  53  N.W.  R.  383 ;  Ohio  &  M.  Ry.  Co. 
V.  Thillman,  143  111.  127,  S.  C.  32  N.  E. 
R.  529 ;  AVilkerson  -y.Eilers,  114  Mo.245, 
S.C.  21  S.W. R.514 ;  McDonald  v.Beall, 
55  Ga.  288 ;  New  Jersey  Life  Ins.  Co. 
V.  Baker,  94  U.  S.  610 ;  Boddie  v.  State, 
52  Ala.  395;  Siebert  v.  Leonard,  21 
Minn.  442 ;  Grove  v.  Brien,  1  Md.  438 ; 
Smith  V.  Arsenal  Bank,  104  Pa.  St. 
518;  Chase  v.  Horton,  143  Mass.  118; 
State  V.  Harrington,  12  Nev.  125; 
Quinn  v.  South  Carolina  R.  R.  Co.,  29 
S.  Car.  381,  S.  C.  1  L.  R.  A.  682 ;  State 
V.  Potts,  78  la.  656,  S.  C.  5  L.  R.  A. 
814.  The  complaining  party  can  not, 
however,  take  advantage  of  an  as- 
sumption in  his  own  favor,  Ferguson 
».  Hosier,  58  Ind.  438. 

'Astley   V.  Capron,  89   Ind.    167; 


Koerner  v.  State,  98  Ind.  7 ;  Simpkins 
V.  Smith,  94  Ind.  470;  Fullen  v.  Coss, 
82  Ind.  548;  Fields  v.  Wabash,  etc., 
R.  R.  Co.,  80  Mo.  203;  Hughes  v. 
Monty,  24  la.  499 ;  Lemar  i'.  Williams, 
39  Miss.  342 ;  Hanrahan  v.  People,  91 
Ind.  142;  Gibbons  v.  Wisconsin  Val- 
ley R.  R.  Co.,  62  Wis.  546.  See,  also, 
State  V.  Jackson,  36  S.  Car.  487,  S.  C. 
15  S.  E.  R.  559;  McFadden  v.  Schill, 
84  Tex.  77,  S.  C.  19  S.  W.  R.  368;  Ho- 
gan  V.  Shuart,  11  :\Iont.  498,  S.  C.  28 
Pac.  R.  969;  :McGuire  v.  Lawrence, 
etc.,  Co.,  156  Mass.  324,  S.  C.  31  N.  E. 
R.  3;  Louisville  &  N.  R.  R.  Co.  v. 
Earl  (Ky.),22S.  W.  R.  607. 

^  Lake  Erie,  etc.,  R.  R.  Co.  v.  Utz, 
133  Ind.  265;  Anderson  v.  State,  104 
Ind.  467 ;  Indianapolis  &  St.  Louis  R. 
R.  Co.  V.  Stout,  53  Ind.  143;  Caruth 
V.  Grigsby,  57  Tex.  259;  Harvey  v. 
Dodge,  73  Me.  316.  But  compare 
Matthews  v.  Story,  54  Ind.  417. 

'  Hinds  V.  Harbou,  58  Ind.  121 ;  Ryan 
V.  Begein,  79  Ind.  356. 

5  Ross  V.  Thompson,  78  Ind.  90; 
Brownings.  Hight,  78  Ind.  257;  Bron- 
nenbergw.  Coburn,  110  Ind.  169,  S.  C. 
11  N.  E.  R,  29;  Bryan  v.  Chicago,  etc., 
R.  R.Co.,63  la.  464;  Dasslerv.Wisley, 
32  Mo.  498. 
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the  general  rule  prohibiting  the  assumption  of  disputed  facts 
by  the  court.' 
§  901.   Instructions  as  to  wei<!:lit  or  credibility  of  evidence. 

— The  court  should  not  express  any  opinion  on  the  weight  of 
evidence/'^  nor  on  the  credibility  of  particular  witnesses.'^  Thus, 
instructions  which  pointedly  call  the  jury's  intention  to  cer- 
tain material  features  of  the  evidence  and  tell  them  to  give  the 
same  "great  weight,"  are  erroneous  as  trenching  on  the  pro- 
vince of  the  jury  to  determine  the  credibility  of  the  witnesses 


'  See  Patterson  v.  State,  70  Ind.  341 ; 
Logansport  v.  Justice,  74  Ind.  378; 
Seaboard  Mfg.  Co.  ».  Woodson,  94  Ala. 
143,  S.  C.  10  So.  R.87;  Pennsylvania 
Co.  V.  McConnick,  131  Ind.  250,  S.  C. 
30  N.  E.  R.  27;  International  &  G. 
N.  R.  R.  Co.  V.  Simcock,  81  Tex.  503, 
S.C.  17  S.  W.  R.  47;  State  v.  Baker 
(Mo.),19S.  W.  R.  222;  Chicago  &  A. 
R.  R.  V.  Fisher,  141  111.  614,  S.  C.  31 
N.  E.  R.  406 ;  McGee  v.  Wells,  37  S. 
Car.  365,  S.  C.  16  S.  E.  R.  29. 

•••People  V.  Welch,  49  Cal.  174,  181; 
Chamness  v.  ChaninesS,  53  Ind.  301 ; 
Fiilwider  v.  Ingels,  87  Ind.  414 ;  Long 
V.  State,  23  Neb.  33,  S.  C.  36  N.  W.  R. 
310;  State  v.  Huffman,  16  Ore.  15,  S. 
C.  16  Pac.  R.  640;  Proffatt's  Jury 
Tr.,  §§321,  322;  Wessells  v.  Beeman, 
87  Mich.  481,  S.  C.  49  N.  W.  R.  483; 
Kerlick  v.  Meyer,  84  Tex.  158,  S.  C.  19 
S.  AV.  R.  379;  Smith  v.  Collins,  94 
Ala.  394,  S.  C.  10  So.  R.  334;  Sharp 
V.  State,  51  Ark.  147,  S.  C.  14  Am.  St. 
R.  27,  and  note ;  Tyler  v.  Chesapeake, 
etc.,  Co.,  88  Va.  389,  S.  C.  13  S.  E.  R. 
975;  Adams  v.  State,  28  Fla.  511,  S.  C. 
10  So.  R.  106.  Nor  as  to  presumptions 
or  influences  of  fact.  Cartier  v.  Troy 
Lumber  Co.,  138  111.  533,  S.  C.  14  L.  R. 
A.  470;  Stone  v.  Geyser,  etc.,  Co.,  52 
Cal.  315;  Louisville,  N.  A.  &  C.  Ry. 
Co.  V.  Falvey,  104  Ind.  409;  Burrows 
V.  State  (Ind.)  ,37  N.  E.  R.  271 ;  Bridger 
V.  Asheville  R.  R.  Co.,  25  S.  Car.  24; 


Elston  &  W.  G.  Road  Co.  v.  People, 
96  111.  584;  Weiderkind  v.  Tuolumne 
Water  Co.,  65  Cal.  431 ;  note  to  State 
V.  Whit,  72  Am.  Dec.  533,  544. 

'  Crutchfield  v.  Richmond,  etc.,  R. 
R.  Co.,  76  N.  Car.  320;  Com.  v.  Barry, 
9  Allen  (Mass.),  276;  Chambers  v. 
People,  105  111.  409;  Finch  v.  Bergins, 
89  Ind.  360;  Kerr  v.  Lunsford,  31  W. 
Va.  660,  S.  C.  2  L.  R.  A.  668 ;  Johnson 
V.  People,  140  111.  350,  S.  C.  29  N.  E.  R. 
895;  McMinn  v.  Wlielan,  27  Cal.  300; 
Wisner  c.  Bardwell,  38  Mich.  278;  De 
Long  V.  Giles,  11  111.  App.  33;  Black- 
ington  V.  Sumner,  69  "Sle.  136 ;  Grimes 
V.  State,  63  Ala.  166 ;  :Minor  v.  State,  63 
Ga.  318 ;  Ott  I'.Oyer,  106  Pa.St.  6 ;  Horn 
V.  State  (Ala.),  13  So.  R.  329.  Nor  on 
the  admissibility  and  competency  of 
evidence,  without  withdrawing  it  or 
instructing  the  jury  to  disregard  it. 
Indiana  Farmers',  etc.,  Co.  v.  Byrkett 
(Ind.),  36  N.  E.  R.  779;  Potts  v. 
House,  6  Ga.  324,  S.  C.  50  Am.  Dec. 
329.  As  to  when  evidence  may  be 
withdrawn  by  instructions.  See  In- 
dianapolis, etc.,  R.  R.  Co.  V.  Bush,  101 
Ind.  582,  589;  Davis  v.  Reveler,  65 
Mo.  189;  Links  v.  State,  13  Lea 
(Tenn.),  701;  Penna.  Co.  v.  Roy,  102 
U.  S.  451,  458;  People  v.  Parish,  4 
Denio  (N.  Y.),  153;  Morton  v.  Beall, 
2  Har.  &  G.  (Md.)  136,  and  compare 
Becker  v.  Becker,  45  la.  239 
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and  the  weight  of  the  evidence.^  So,  it  is  error  to  instruct  the 
jury  that  the  testimony  of  experts  is  supposed  to  be  the  best 
that  can  be  furnished.^  And  an  instruction  that  the  evidence 
shows,  or  does  not  show  certain  facts,  where  there  is  a  conflict 
upon  the  subject,  is  still  more  clearly  erroneous.-^  It  has  also 
been  held  that  instructions  as  to  the  weight  to  be  given  oral 
admissions  testified  to  have  been  made  by  one  of  the  parties,* 
that  the  law  presumes  that  a  witness,  testifying  under  oath, 
spoke  the  truth, ^"^  that  certain  badges  of  fraud  raise  a  violent 
presumption  of  a  secret  trust, ^  that  the  opinion  of  witnesses 
whose  attention  has  been  particularly  called  to  an  alleged  in- 
sane person,  who  are  familiarl}^  acquainted  with  him  and  the 
operations  of  his  mind,  is  entitled  to  greater  weight  than  that 
of  witnesses  of  equal  capacity  whose  opportunities  of  forming 
an  opinion  were  more  limited,"^  that  the  jury  should  give  greater 
weight  to  a  positive  statement  of  one  witness  than  to  the  nega- 
tive statement  of  another,^  that  oral  testimony  is  entitled  to 
greater  weight  than  a  deposition,^  or  that  evidence  of  parties 
or  interested  witnesses  is  not  entitled  to  as  much  weight  as  the 
evidence  of  disinterested  witnesses,^"  are  improper.     But  gen- 

»  Williams  v.  Dickenson,  28  Fla.  90,  12;  Wickersham  v.  Beers,  20  111.  App. 

S.  C.  9  So.  R.  847.  243.    But  see  Haven  v.  Markstrum,  67 

'  Kansas    City,   etc.,   R.    R.  Co.   v.  Wis.  493. 

Ryan  (Kan.),3bPac.  R.  108.    Or,  that  ^gtix  u.  Keith,  85   Ala.   465.     See, 

it  should   be   received   and   weighed  also,  State  u.  Smailwood, 75  N. Car.  104. 

with  great  caution.  Atchison,  etc.,  R.  "Shealyu.    Edwards,    75   Ala.   411. 

R.  Co.  V.  Thul,  32  Kan.  255,  S.  C.  49  See,  also,  Bonner  v.  Hodges,  111  N. 

Am.  R.  484.     See,   also,  Goodwin  v.  Car.  66,  S.  C.  15  S.  E.  R.  881 ;   First 

State,  96  Ind.  550,  580.  Nat.  Bank  v.  Lowey,  36  Neb.  290,  S.  C. 

3  Leiber  v.  Chicago,  etc.,  Ry.  Co.,  84  54  N.  W.  R.  568. 

la.  97,  S.  C.  50  N.  W.  R.  547 ;    Finch  v.  '  Ful wider  v.  Ingels,  87  Ind.  414. 

Bergins,    89   Ind.  360;    Carpenter   v.  « Ohio  &  M.  Ry.  Co.  u.  Buck,  130  Ind. 

Joliet  Bank,  119111.352;  Shaver  v.  Mc-  300,  S.  C.  30  N.  E.  R.  19.     See,  ante, 

Carthy,  110  Pa.  St.  339;  Weybright  v.  §  786  and  authorities  there  cited. 

Fleming,   40  Ohio.  St.  52;  Rushin  v.  "  Millner  v.  Eglin,  64   Ind.  197,  S. 

Shields,  11  Ga.  636,  S.  C.  56  Am.  Dec.  C.  31  Am.  R.  121;  Works  v.  Stevens, 

436;  Sopris  v.  Truax,  1  Col.  89;    Buf-  76  Ind.  181. 

fington  V.  Cook,  35  Ala.  312.  '"  Nelson  u.Vorce,  55  Ind.455  ;Veatch 

*  Lewis    V.    Christie,   99    Ind.'  377;  v.  State,  56  Ind.  584,  S.  C.  26  Am.  R. 

Zenor  v.  Johnson,  107  Ind.  69;   Noyes  44;  Pratt  v.  State,  56  Ind.  179. 
V.  Parker,  64  Vt.  379,  S.  C.  24  Atl.  R. 
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eral  rules  for  weighing  and  reconciling  the  evidence  and  as  to 
what  the  jury  may  consider  in  determining  the  credibility  of 
witnesses,  so  long  as  the  C(nirt  does  not  trench  upon  the  pro- 
vince of  the  jury,  may  properly  be  given  in  almost  every  case.' 
And,  as  we  have  already  seen,  there  are  some  jurisdictions 
in  which  the  rule  prohibiting  the  court  from  expressing  an 
opinion  or  commenting  on  the  weight  of  the  evidence  or  the 
credibility  of  the  witnesses  does  not  apply,  so  long,  at  least, 
as  it  is  fairly  done  and  merely  advisory.^ 

§  902.   Giving  undue  prominence  to  particular  evidence. — 

Undue  prominence  should  not  be  given  to  particular  portions  of 
the  evidence,^  and  it  is  error  to  single  out  and  direct  particular 


»0'Neil  V.  State,  48  Ga.  66;  City 
Bank  v.  Kent,  57  Ga.  283;  Poertner  v. 
Poertner,  66  Wis.  644,  S.  C.  29  N.  W. 
R.  386;  Hill  v.  Nichols,  50  Ala.  336; 
People  V.  Young,  65  Cal.  225;  Brown 
V.  State,  2  Tex.  App.  115;  Adams  v. 
State  (Tex.),  20  S.  W.  R.  548;  Lake 
Erie,  etc.,  R.  R.  Co.  v.  Parker,  94  Ind. 
91 ;  State  v.  Vansant,  80  Mo.  67 ;  AV^olf 
V.  Willits,  35  111.  88;  Miller  v.  People, 
39  111.  453;  Bressler  v.  People,  117  111. 
422;  Lampe  v.  Kennedy,  60  Wis.  110, 
113;  State  u.  Bohan,  19  Kan.  28;  State 
V.  Thompson,  21  W.  Va.  741 ;  State  v. 
Shelledy,  8  la.  477;  State  r.  Ormiston, 
66  la.  143;  Harper  v.  State,  101  Ind. 
109;  Kansas  City,  etc.,  R.  R.  Co.  v. 
Crocker,  95  Ala.  412,  S.C.  11  So.  R.  262 ; 
Walters  v.  Philadelphia,  etc., Co. (Pa.), 
28  Atl.  R.  941 ;  Klepsch  v.  Donald,  4 
Wash.  436,  S.  C.  31  Am.  St.  R.  936. 

'  See,  ante,  §892 ;  Simmons  v.  United 
States,  142  U.  S.  148,  S.  C.  12  Sup.  Ct. 
R.  171;  Doyle  v.  Union  Pac.  Ry.  Co., 
147  U.  S.  413,  S.  C.  13  Sup.  Ct.  R.  333; 
Engle  V.  State,  50  N.  J.  L.  272;  State 
V.  Rose,  47  Minn.  47,  S.  C.  49  N.  W.  R. 
404 ;  Goldman  v.  State,  75  Md.  621, S.C. 
23  Atl.  R.  1097;  Didier  v.  Penna.  Co., 
146  Pa.  St.  582,  S.  C.  23  Atl.  R.  801. 
See,  also,  as  to  stating  testimony  in 
summing  up  under  particular  statutes. 


State  V.  Angel,  7  Ired.  L.  (N.  Car.) 
27;  State  v.  Dixon,  75  N.  Car.  275; 
Com.  y.  Barry,  9  Allen  (Mass.),  276; 
People  V.  Perry,  65  Cal.  568 ;  Atchison 
V.  State,  13  Lea  (Tenn.),  275;  Beverly 
V.  Burke,  9  Ga.  440;  Stephenson  v. 
State,  40  Ga.  291 ;  Wannack  v.  Mayor, 
53  Ga.  162;  Shiels  v.  Stark,  14  Ga. 
429;  Lift  r.  Jones,  77  Ga.  181 ;  Murchie 
V.  Gates,  78  Me.  300. 

^Sawyer  v.  Hannibal,  etc.,  R.  R. 
Co.,  37  Mo.  240;  Chappell  v.  Allen,  38 
Mo.  213;  McAdory  v.  State,  62  Ala. 
154;  Gross  v.  Shaffer,  29  Kan.  442; 
Chesney  v.  Meadows,  90  111.  430;  Gal- 
lagher V.  Williamson,  23  Cal.  331; 
Grube  r.  Nichols,  36  111.  92;  Odeneal 
V.  Henry,  70  Miss.  172,  S.  C.  12  So.  R. 
154;  Chandler  v.  Jost,  96  Ala.  596,  S. 
C.  11  So.  R.  636;  International  c<i;  G. 
N.  R.  Co.  V.  Kuehn.  2  Tex.  Civ.  App. 
210,  S.  C.  21  S.  W.  Rep.  58;  Williams 
V.  State  (Ala.),  13  So.  Rep.  333.  Nor 
to  a  particular  rule  of  law  by  reiterat- 
ing it  again  and  again,  particularly  in 
a  close  case  in  which  its  api^licability 
is  doubtful.  Fowler  ;•.  Wallace.  131 
Ind.  347,  S.  C.  31  N.  E.  R.  53;  Powell 
V.  Messer,  18  Tex.  401.  But  see  Mur- 
ray V.  New  York,  etc.,  Ry .  Co.,  103  Pa. 
St.  37. 
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attention  to  isolated  and  prominent  features  of  the  evidence  upon 
one  side  in  such  a  manner  as  to  mislead  the  jury,  or  indicate 
the  opinion  or  bias  of  the  court,  to  the  injury  of  the  opposite 
party.'  So,  even  in  those  jurisdictions  in  which  it  is  the  prac- 
tice of  the  courts  to  "sum  up"  the  evidence,  if  the  court  un- 
dertakes to  enumerate  all  the  facts,  or  all  the  evidence,  upon  a 
certain  subject,  it  should  do  so  fairly  and  fully,  as  the  omission 
to  present  all  the  material  facts  in  such  case  may  be  fatal  if  the 
effect  is  to  cause  the  jury  to  ignore  other  material  facts  or  cir- 
cumstances and  to  consider  those  enumerated  as  controlling 
the  case  to  the  exclusion  of  all  others. ^  This  fault  is  frequent- 
ly found  in  those  instructions  which  state  that  if  the  jury  be- 
lieve certain  evidence,  or  if  they  find  from  the  evidence  that 
certain  facts  exist,  their  verdict  should  be  for  the  plaintiff,  or 
defendant,  as  the  case  may  be,  without  enumerating  all  the 
facts  necessary  to  support  the  verdict.^ 

§  903.  Cautionary  instructions. — There  are  certain  defenses, 
such  as  an  alibi,  self-defense  and  insanity,  which  have  been  so 
often  resorted  to  without  just  cause,  especially  in  criminal  pros- 
ecutions, and  which  are  so  easily  supported  by  "manufactured" 
evidence,  that  they  are  now  almost  always  looked  upon  with 
suspicion.  It  has,  therefore,  been  held  proper,  in  those  juris- 
dictions in  which  the  courts  are  permitted  to  comment  upon 

iClark   V.    Hammerle,  27   Mo.   55;  69  Md.  11,  S.  C.  13  Atl.  R.  387;  Cooper 

Flowers  v.  Flowers  (Ga.),  18  S.  E.  R.  v.  Railway  Co.,  66  Mich.  261,  S.  C.  33 

1006;  Scott  V.  People,  141  111.  195,  S.  N.W.  R.306;  Morgans.  State,  48  Ohio 

C.  30  N.  E.  R.  329;    Barker  v.  State,  St.  371,  S.  C.  27  N.  E.  R.  710;  Prothero 

48  Ind.  163;  Morgan  v.  State,  48  Ohio  v.  Citizens'  St.  Ry.  Co.,  134  Ind.  431. 

St.  371,  S.  C.  27  N.  E.  R.  710;  South  'See  Norton  v.  State,  98  Ind.  347, 

Baltimore,  etc.,  Co.  v.  Muhlbach,  69  349;  Brooks  v.  State,  90  Ind.  428,431; 

Md.  395,  S.  C.   1  L.  R.  A.  507,  509;  Ball  v.  City  of  El  Paso,  5  Texas  Civ. 

New  York  &  T.  Land  Co.  v.  Gardner  App.  221,  S.  C.  23  S.  W.  R.  835 ;  Jack- 

(Texas),  25  S.  W.  R.  737,  and  author-  son  School  Tp.  v.  Shera  (Ind.),  35  N. 

ities  cited   in   last  note  srqmi.     See,  E.  R.  842;  Elgin,  J.  &  E.  Ry.  Co.  v. 

also,  Cover  v.  Myers,  75  Md.  406,  S.  Raymond,  148  111.  241,  S.  C.  35  N.  E. 

C.  32  Am.  St.  R.  394;  Starr  v.  United  R.  729;  Cover  v.  Myers,  75  Md.  406, 

States,  14  Sup.  Ct.  R.  919.  S.  C.  32  Am.  St.  R.  394 ;  State  v.  Price, 

» Grand  Trunk  Ry.  Co.  v.  Ives,  144  111  N.  Car.  703,  S.  C.  16  S.  E.  R.  414; 

U.  S.  408,  S.  C.  12  Sup.  Ct.  Rep.  679;  Fletcher  v.  State,  90  Ga.  468,  S.  C.  17 

•  Baltimore,  etc.,  Railroad  Co.  v.  Kane,  S.  E.  R.  101. 
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the  evidence,  to  caution  the  jury  concerning  such  defenses  and 
to  instruct  them  to  carefully  scrutinize  the  evidence  adduced 
in  support  of  tiic  same.^  Such  instructions  have  also  been 
approved  in  other  jurisdictions.''  But  evidence  tending  to 
prove  any  fact  may  be  fabricated  and  these  defenses  may  be 
just  as  meritorious  as  any  other  defense.  The  law  is  fixed  and 
uniform,  and  the  meritoriousncss  of  the  defense  is  a  question 
to  be  determined  in  each  particular  case.  Such  instructions 
may  indicate  to  the  jury  that  the  court  is  inclined  against  the 
defense  and,  in  effect,  warn  them  against  it,  thus  necessarily 
tending  to  prejudice  the  party  relying  upon  it.  If  they  have 
such  an  effect  they  may  be  regarded  as  erroneous  except  in  ju- 
risdictions where  the  court  may  express  an  opinion  on  the 
facts.  Where,  therefore,  the  court  is  forbidden  to  express  any 
opinion  or  comment  upon  the  weight  of  evidence  and  credi- 
bility of  witnesses,  it  necessarily  follows  that  the  court  has  no 
right  to  unduly  criticise  any  legitimate  defense  or  cause  of  ac- 
tion which  the  law  recognizes  as  sufficient  when  properly  made 
out,  and  to  this  effect  is  the  weight  of  authority.'^  It  has  also 
been  held  improper  to  instruct  the  jury  that  evidence  of  ad- 
missions of  the  parties  is  dangerous,  or  liable  to  abuse,  and 
should  be  received  with  great  caution;*  that  the  testimony  of 
an  impeached  witness  should  be  received  with  great  caution 
and  is  not  entitled  to  credence  and  weight  unless  corroborated;'' 

>  Com.  V.  Webster,  5  Cush.  295,  S.  C.  Hun,  295;  Simmons  v.  State,  61  Miss. 

52  Am.  Dec.  711 ;  McKee  v.  People,  36  243 ;  Dawson  v.  State,  62  INIiss.  241. 

N.  Y.  113.  *  Lewis  v.  Christie,  99  Ind.  377 ;  Un- 
people V.  Wong  Ah  Foo,  69  Cal.  ruh  r.  State,   105  Ind.  117;  Snodgrass 

180;  People  v.  Lee  Gam,  69  Cal.  552;  v.  Com.,  89  Va.  679,  S.  C.  17  S.  E.  R. 

People   V.    Bamberger,   45   Cal.    650;  238;  Castleton  r.  Sherry,  42  Texas,  59; 

McKee  v.  People,  36  N.  Y.  113;  Saw-  Thuston  v.  State,  18  Texas  App.  26; 

yer  v.   State,  35  Ind.  80;    Butler    v.  State  v.  Bell,  70  Mo.  633.     Compare 

State,  97  Ind.  378;  Sanders  v.  State,  Buford  v.  McGetchie,  60  Iowa,  298; 

94  Ind.  147.   But  see  Indiana  and  New  Coney  v.  State,  90  Ga.  140,  S.  C.  15  S. 

York  cases  cited  in  the  following  note.  K.  R.  746.     See,  also,  Welsh  v.  State, 

'  Walker  v.  State,  37  Tex.  366;  Al-  96  Ala.  92,  S.  C.  11  So.  R.  450. 

bin  r.  State,  63  Ind.  598;  Liner.  State,  H^reen  v.  Cochran,  43  Iowa,  544; 

51  Ind.   172;    Sater  v.  State,  56  Ind.  Addison  r.  State,  48  Ala.  478;  PauU. 

378;  Aszman  v.  State,  123  Ind.  347,  S.  State  (Ala.),  14  So.  R.  634. 

C.  8  L.  R.  A.  33;  People  v.  Kelly,  35 
(38 
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that  the  testimony  of  the  accused,  or  of  an  interested  party, 
should  be  received  with  caution  and  distrust,^  or  that  no  cred- 
ence at  all  should  be  given  to  the  testimony  of  a  witness  who 
has  sworn  falsely  upon  one  point. ^  But,  as  we  have  before 
stated,  explanations  and  general  rules  may  be  given  for  weigh- 
ing the  evidence  and  determining  the  credibility  of  witnesses,^ 
and  upon  nearly  all  of  the  subjects  just  mentioned  instructions 
may  be  given  without  error  when  properly  drawn,  so  as  not  to 
invade  the  province  of  the  jury.*  So,  it  has  been  held  that 
the  jury  may  be  cautioned  as  to  the  testimony  of  accomplices, 
although  there  is  some  conflict  among  the  authorities  as  to 
whether  a  conviction  can  be  had  upon  the  uncorroborated  tes- 
timony of  an  accomplice.^  They  may  also  be  told  that  they 
are  not  to  take  for  granted  that  the  statements  in  hypothetical 
questions  are  true,  but  should  determine  the  facts  from  the 
evidence,^  and  they  may  likewise  be  instructed  generally  as  to 
the  nature  and  use  of  circumstantial  evidence  ^  or  evidence  of 


•Com.  V.  Pease,  137  Mass.  576; 
Hartford  v.  State,  96  Ind.  461 ;  Unruh 
V.  State,  105  Ind.  117;  Bird  v.  State, 
107  Ind.  154;  Moses  v.  State,  58  Ala. 
117;  Chambers  v.  People,  105  111.409; 
Ballard  v.  State,  31  Fla.  266,  S.  C.  12 
So.  Rep.  865.  Compare  State  v.  Ren- 
frow.  111  Mo.  589,  S.  C.  20  S.  W.  Rep. 
299. 

'Knowles  v.  People,  15  Mich.  408; 
Brown  v.  Hannibal,  etc.,  R.  R.  Co.,  66 
Mo.  588;  Hall  v.  Renfro,  3  Mete. 
(Ky.)  51 ;  Letton  v.  Young,  2  Mete. 
558;  Childs  v.  State,  76  Ala.  93.  See, 
also,  ante,  §  771. 

^Aiite,  §901. 

*McFadin  v.  Catron  (Mo.),  25S.W. 
R.  .506;  State  v.  Thompson,  21  W.  Va. 
741  (falsris  in  uno,  etc.)  ;  Rider  w.  Peo- 
ple, 110  111.  11;  People  v.  Wheeler,  65 
Cal.  77;  State  v.  Jones,  78  Mo.  278 
(may  consider  interest  of  accused) ; 
Stitt  V.  Huidekopers,  17  Wall.  384, 
394  (positive  and  negative  testimony) ; 
Miller  v.  People,  39  111.  457 ;  Harper  v. 
State,  101   Ind.   109   (impeached  wit- 


ness). Seeanip,  §§771,  775;  2Thomp. 
Tr.,  §§  2417,  2423,  2426. 

^  See  State  v.  Williamson,  42  Conn. 
261;  State  v.  Kellerman,  14  Kan.  135; 
Harrison  v.  State,  17  Texas  App.  442; 
Fuller  r.  State,  19  Tex.  App.  380;  Low- 
ery  v.  State,  72  Ga.  649 ;  State  v.  Dietz, 
67  Iowa,  220,  holding  corroboration 
necessary.  But  compare  Ayers  v. 
State,  88  Ind.  275;  Olive  v.  State,  11 
Neb.  1 ;  State  v.  Russell,  33  La.  Ann. 
135;  Earll  v.  People,  73  111.  329;  Peo- 
ple V.  O'Brien,  96  Cal.  171 ;  People  v. 
Bonney ,  98  Cal.  278,  S.  C.  33  Pac.  R.  98. 

«Guetig77.  State,  66  Ind.  94;  Good- 
win V.  State,  96  Ind.  550;  Forsyth  v. 
Doolittle,  120  U.  S.  73,  S.  C.  7  Sup.  Ct. 
R.  408. 

'  Cave  V.  State,  41  Tex.  182;  Turner 
V.  State,  4  Lea  (Tenn.),  206;  Wallace 
V.  State,  9  Texas  App.  299;  Com.  v. 
Webster,  5  Cush.  295;  State  v.  Van- 
sant,  80  Mo.  67 ;  Stout'v.  State,  90  Ind. 
1;  People  v.  Urquidas,  96  Cal.  239; 
State  V.  Davenport,  38  So.  Car.  348,  S. 
C.  17.  S.  E.  R.  37. 
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good  or  bad  character/  provided  the  court,   in  so   doing,  does 
not  invade  the  province  of  tlie  jury. 

§904.  Construing  instructions. — The  instructions  of  the 
court  should  be  construed  together  as  an  entirety,  and  a  mere 
sentence,  or  even  an  instruction,  that  might  seem  incorrect  if 
taken  by  itself,  will  not  render  the  charge  erroneous,  when 
properly  explained  by  the  context,  if,  as  a  whole,  the  law  ap- 
plicable to  the  case  is  correctly  stated  in  such  a  manner  as  not 
to  mislead  the  jury."'^  Thus  a  single  sentence  can  not  be  selected 
from  a  charge  and  treated  as  erroneous  because  it  does  not 
contain  all  the  limitations  and  qualifications  necessary  to  the 
accurate  statement  of  the  law  upon  the  particular  subject  or 
branch  of  the  case  to  which  it  relates,  where  such  limitations 
and  qualifications  are  elsewhere  clearly  and  accurately  stated 
in  the  charge.^  Nor  will  the  giving  of  an  incomplete  instruc- 
tion, or  one  which  omits  essential  elements,  be  fatal  error 
where  other  instructions  complete  it  or  supply  the  omission  in 
such  a  manner  as  not  to  confuse  the  jury,  that  is,  where  they 
do  not  conflict  with  it,  but  supplement  it  so  that  all  together 
accurately  state  the  law  governing  the  case.'*     On  the    other 

'  McQueen  v.  State,  82  Ind.  72;  Ohio  Hoover  v.  Gary  (la.),  53  N.W.  R.  415; 

&  M.   Ry.  Co.  V.  Craucher,  132  Ind.  State  v.  Miller,  111  Mo.  542,  S.  C.  20 

275;    State  v.   Vansant,   80  Mo.  67;  S.  W.  R.  243;   Com.  v.  Zappe,  153  Pa. 

People  V.  Samseis,  6()  Cal.99;  State  v.  St.  498,  S.  C.  26  Atl.  R.  16;  Blake  v. 

Spooner,  41  La.  Ann.  780,  S.  C.  6  So.  Stump,  73  Md.  160,  S.  C.  10  L.  R.  A. 

R.  879;    People  v.  Harrison,  93  Mich.  103,  105;  State  v.  Brennan  (S.  Dak.), 

594.  50  N.  W.  R.  625;    Howe  v.  Hyde,  88 

» People  V.  McCallara,  103  N.  Y.  587  ;  Mich.  91,  S.  C.  50  N.W.  R.  102;  Hays 

Hickenbottom  v.  Delaware, etc.,  R.  R.  v.  Farwell  (Kan.),  35  Pac.  R.  79. 

Co.,  122  N.  Y.  91;  Campbell  v.  Hoi-  "Chicago,  St.  P.  &  M.  O.  R.  R.  Co. 

land,  22  Neb.  587,  S.  C.  35  N.  W.  Rep.  v.  Gilbert,  52  Fed.  R.  711 ;  Gardner  r. 

871;  Hodges  V.  State,  22  Texas  App.  State,  96  Ala.  12,  S.  C.  11  So.  R.  402; 
415,  S.  C.  3  S.  W.  Rep.  739,  S.  C.  9  .  ^tna  Life  Ins.  Co.  v.  Ward,  140  U.  S. 

Crim.  L.  Mag.  603;  Union  Mut.  Life  76,  S.  C.  11  Sup.  Ct.  R.  720;  Coble  v. 

Ins.  Co.  V.  Buchanan,  100  Ind.  63,  and  j:itzroth,  125  Ind.  429,  S.  C.  25  N.  E. 

authorities  there  cited  ;  Wabash  c*i  W.  R.  544 ;  Com.  v.  Zappe,  153  Pa.  St.  498, 

R.  R.  Co.  V.  Morgan,  132  Ind.  430,  S.  S.  C.  26  Atl.  R.  16;  Stater.  Workman, 

C.  32  N.  E.  R.  85 ;  Vaughan  v.  State,  57  38  S.  Car.  550,  S.  C.  17  S.  E.  R.  694. 

Ark.  1,  S.  C.  20  S.  W.  R.  588,  S.  C.  32  ♦  Karr  v.   Chicago,  etc.,  R.  R.  Co. 
Am.  L.  Reg.  641 ;  Pavlooski  v.  Thorn-     (la.),  54  N.  W.  R.  144;  Chicago,  P.  & 

ton,  89  Ga.  829,  S.  C.  15  S.  E.  R.  822;  St.  L.  R.  R.  Co.  v.  Lewis,  145  111.  67,  S. 
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hand,  where  the  entire  drift  of  the  charge  upon  a  particular 
point  is  erroneous,  the  error  will  not  be  cured  because  expres- 
sions may  be  found  in  the  charge,  which,  if  standing  alone, 
might  free  it  from  the  objections  urged. ^ 

§  905.  Withdrawing  and  correcting^  instructions. — An  er- 
roneous instruction  may  be  withdrawn  or  corrected,'^  but  this 
must  be  done  in  such  a  manner  as  not  to  mislead  the  jury. 
An  error  in  giving  the  instruction  is  not  cured  by  merely  giv- 
ing another  contradicting  it,  without  effectively  withdrawing 
the  erroneous  instruction.^  Nor  is  an  error  in  a  specific  in- 
struction cured  by  a  general  instruction.*  Where,  however, 
an  instruction  is  merely  incomplete  or  obscure  it  may  be  rem- 
edied by  another  instruction  making  it  complete,  clear  and  ac- 
curate.^ 


C.33  N.  E.  R.  960;  McClure  v.  Sparta, 
84  Wis.  269,  S.  C.  54  N.  W.  Rep.  337; 
Haskell  v.  Starbird,  152  Mass.  117,  S. 
C.  25  N.  E.  R.  14 ;  Craig  v.  Frazier,  127 
Ind.  286,  S.  C.  26  N.  E.  R.  842;  Chi- 
cago, St.  L.  &  P.  R.  R.  Co.  V.  Spilker, 
134  Ind.  380;  State  v.  Miller,  111  Mo. 
542,  S.  C.  20  S.  W.  R.  243;  State  v. 
Wilcox,  111  Mo.  569,  S.  C.  20  S.W.  R. 
314. 

'  People  V.  Flack,  125  N.  Y.  324,  S. 
C.  26  N.  E.  R.  265,  S.  C.  11  L.  R.  A. 
807,  816. 

»  See  McCrory  v.  Anderson,  103  Ind. 
12 ;  Sage  v.  Evansville,  etc.,  R.  R.  Co., 
134  Ind.  100;  Gronour  v.  Daniels,  7 
Blackf.  108;  Booker  v.  State,  76  Ala. 
22;  Sittig  v.  Birkestack,  38  Md.  158; 
Haines  v.  McLaughlin,  135  U.  S.  584, 
S.  C.  10  Sup.  Ct.  R.  876,  879;  Haver 
V.  Schwyhart,  48  Mo.  App.  50;  Mc- 
Kelvey  v.  Chesapeake,  etc.,  Ry.  Co., 
35  W.  Va.  500,  S.  C.  14  S.  E.  R.  261 ; 
Wesson  v.  Washburn,  etc.,  Co.,  154 
Mass.  514,  S.  C.  28  N.  E.  R.  679.  The 
authorities  cited  in  the  following  note 
also  impliedly  support  this  statement. 
2  Chicago  City  R.  R.  Co.  v.  Wilcox 
(111.),  24  N.  E.  R.  419,  S.  C.  8  L.  R.  A. 


494;  Lake  Shore,  etc.,  Co.  v.  Richards 
(111.),  32  N.  E.  R.  402;  Kirland  v. 
State,  43  Ind.  146,  S.  C.  13  Am.  R. 
386;  Summers  v.  State,  51  Ind.  201; 
Clem  V.  State,  31  Ind.  480;  Lower  v. 
Franks,  115  Ind.  334;  Kraus  v.  Haas 
(Tex.),  25  S.  W.  R.  1025;  Goodsell  v. 
Taylor,  41  Minn.  207,  S.  C.  42  N.  W. 
R.  873;  People  v.  Chew  Sing  Wing, 
88  Cal.  268,  S.  C.  25  Pac.  R.  1099 ;  Jones 
V.  Talbot,  4  Mo.  279,  285;  Billups  v. 
Daggs,  38  Mo.  App.  367 ;  Goodell  v. 
Bluff  City,  etc.,  Co.,  57  Ark.  203,  S. 
C.  21  S.  W.  R.  104;  First  Nat.  Bank 
V.  Lowrey,  36  Neb.  290,  S.  C.  54  N. 
W.  Rep.  568;  Sterling  v.  Callahan,  94 
Mich.  536,  S.  C.  54  N.  W.  Rep.  495; 
McKelvey  v.  Chesapeake,  etc.,  Ry. 
Co.,  35  W.  Va.  500,  S.  C.  14  S.  E.  R. 
261;  Miller  V.  Vermurie,  7  Wash.  386, 
•S.  C.  34  Pac.  R.  1108. 

*Trogdon  v.  State,  133  Ind.  1. 

5Heyl  V.  State,  109  Ind.  589;  West- 
ern Union  Tel.  Co.  v.  Buskirk,  107 
Ind.  549;  Smurr  v.  State,  88  Ind.  504; 
Keech  v.  Unriquez,  28  Fla.  597,  S.  C. 
10  So.  R.  91 ;  Cleveland,  C,  C.  &  St. 
L.  Ry .  Co.  V.  Baddeley  (111.) ,  36  N.  E. 
R. 965. 


§  90G  INSTRUCTING    THE    JURY.  1077 

§  906.  Additional  instructions — Recalling-  jury. — Where  the 
jury  are  unahle  to  agree,  they  may  sometimes  be  recalled  for 
further  instructions;  but  such  instructions  should  not,  ordi- 
narily, at  least,  be  given  except  in  open  court,  in  the  presence 
of  the  parties  or  their  counsel.^  In  contemplation  of  law,  how- 
ever, the  parties  remain  in  court  until  the  verdict  is  returned, 
or  the  jury  discharged, ^  and  it  is,  therefore,  sufficient,  at  least 
in  civil  cases,  if  the  instructions  are  given  in  open  court, 
whether  the  parties  or  counsel  are  actually  present  or  not.'"* 
While  it  is  the  better  practice  to  send  for  counsel  and  give  the 
instructions  in  their  presence,  yet  where  there  is  nothing  in 
the  record  to  show  that  the  complaining  party  was  prejudiced 
by  the  absence  of  his  counsel,  it  is  certainly  no  cause  for  re- 
versal.^ But  no  communication  ought  to  take  place  between 
the  judge  and  the  jury,  outside  of  court,  after  they  have  retired 
to  consider  their  verdict,^  and  it  is  error  for  the  court  to  give 
the  jury  additional  instructions  in  the  absence  of  parties  and 
counsel  during  a  recess,''  or  to  enter  the  jury  room  and  instruct 
them,  or  to  send  instructions  to  them,  without  the  knowledge 
and  consent  of  counsel."^ 

'O'Connor  v.  Guthrie,  11   la.   80;  Ohio  St.  1,  S.  C.  82  Am.  Dec.  430; 

Redman  V.  Gulnac,  5  Cal.  148;  Camp-  Chapman    v.   Chicago,   etc.,   Co.,    26 

bell  V.Beckett,  8  Ohio  St.  210;  Thomp.  Wis.  295,  S.  C.  7  Am.  R.  81.      Com- 

&  M.  on  Juries,  §  355;    Davis  v.  Fish,  pare  Burns  v.  Wilson,  1  Mo.  App.  179. 

1  G.  Gr.   (la.)  40G,  S.  C.  48  Am.  Dec.  Mleier  v.  Morgan,  82  Wis.  289,  S. 

387;  Com.r.Snelling,  15  Pick.  (Mass.)  C.  33  Am.  St.  R.  39;    Farley  v.  State, 

321,  333;    Merrill  v.  Nary,   10  Allen  57  Ind.  331 ;  Cornish  w.  Graff,  36  Hun 

(Mass.),  416,  417;    Hogg  v.  State,  7  (N.  Y.),  160,  162.     Compare  People  r. 

Ind.  551;    Lee  v.  Quirk,  20  III.  392;  Trim,  37  Cal.  274;  Davis  v.  Fish,  1  G. 

O'Shields  v.  State,  55  Ga.  696,     It  is  Gr.  (la.)  406,  S.  C.  48  Am.  Dec.  387. 

within  the  discretion  of  the  court  to  ^Sargent  v.  Roberts,   1   Pick.  337, 

recall  the  jury  for  further  instructions  342,  S.  C.  11  Am.  Dec.  185.     See,  also, 

or  to  refuse  to  give  them  any  addi-  State  v.  Smith,  6  R.  I.  33,  36;  State  v. 

tional  instructions  after  they  have  re-  Patterson,  45  Vt.  308,  316;    Kirk  v. 

tired.     Nelson  i'.  Dodge,  116  Mass.  367.  State,  14  Ohio,  511 ;  Benson  v.  Fish,  6 

»  Cooper  V.  Morris,  48  N.  J.  L.  607,  Greenl.  (:\Ie.)  141 ;  Crabtree  v.  Hagen- 

S.  C.  7  Atl.  R.  427.  baugh,  23  111.  349;    Hoberg  w.  State,  3 

» KuUberg  v.  O'Donnell,  158  Mass.  Minn.  262. 

405,  S.  C.  35  Am.  St.  R.  507 ;    Cooper  "Campbell  v.  Beckett,  8  Ohio  St.  210. 

V.  Morris,  48  N.  J.  L.  607,  S.  C.  7  Atl.  ^  Fish  v.  Smith,  12  Ind.  563;  Taylor 

R.  427;    Sage  ?).  Evansville,  etc.,  Co.,  v.   Betsford,    13   Johns.    (N.  Y.)   487; 

134  Ind.  100;    Preston  v.  Bovvers,  13  ]\Ioody  v.  Pomeroy,  4  Denio  (N.  Y.), 
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§  907.  Excepting  to  instructions.— An  exception  to  the  in- 
structions, or  refusal  to  instruct,  must  be  taken  at  the  time,  or 
at  least  before  the  jury  have  rendered  their  verdict.^  And  the 
rule  is  the  same  where  oral  instructions  are  given  when  the 
statute  requires  them  to  be  in  writing.  In  such  a  case  an  ex- 
ception to  the  manner  of  the  charge  must  be  taken  at  the  time 
it  is  given,  or  the  error  will  be  regarded  as  waived.^  In  some 
jurisdictions,   at  least,  the  record  must  also  show  a  prior  re- 


115 ;  Bunn  v.  Croul,  10  Johns.  (N.  Y.) 
239;  Read  v.  Cambridge,  124  Mass. 
567,  S.  C.  26  Am.  R.  690;  Sargent  v. 
Roberts,  1  Pick.  337,  S.  C.  11  Am.  Dec. 
185;  Hopkins  v.  Bishop,  91  Mich.  328, 
S.  C.  30  Am.  St.  R.  480.  In  Glenn  v. 
Hunt  (Mo.),  25  S.  W.  R.  181,  it  was 
held  error  to  send  additional  instruc- 
tions to  the  jury  room,  but  not  suffi- 
cient to  cause  a  reversal  where  no 
prejudice  could  have  resulted.  See, 
also,  for  contrary  practice  in  New 
Hampshire,  Leighton  v.  Sargent,  31 
N.  H.  119,  S.  C.  64  Am.  Dec.  323. 

'Roberts  v.  Higgins,  5  Ind.  542; 
Murray  v.  State,  26  Ind.  141 ;  Phelps  v. 
Mayer,  15  How.  (U.S.)  160;  Vaughn 
V.  JFerrall,  57  Ind.  182;  Thomp.  on 
Charging  Jury,  §  115;  Winchell  v. 
Hicks,  18  N.  Y.  558;  Dows  v.  Rush, 
28  Barb.  (N.  Y.)  157;  Levi  v.  Fred 
(Neb.),  57  N.  W.  R.  386;  Bills  v.  Ot- 
tumwa,  35  Iowa,  107;  Cheatham  v. 
Wilber,  1  Dak.  335,  S.  C.  46  N.  W.  R. 
580;  Hayes  v.  Solomon,  90  Ala.  520,  S. 
C.  7  So.  R.  921 ;  Spooner  v.  Handley, 
151  Mass.  313,  S.C.  23  N.  E.  R.  840.  Un- 
der the  South  Dakota  statute  it  seems 
that  the 'exception  may  be  taken  at  any 
time  before  the  entry  of  final  judgment. 
Uhev.  Chicago,  etc.,  Ry.  Co.(S.  Dak.), 
57N.W.R.484.  See,  also.  Small  U.Will- 
iams, 87  Ga.  681,  S.  C.  13  S.  E.  R.  589; 
Adler,  etc.,  Co.  v.  Hathcock,  55  Ark. 
579,  S.  C.  18  S.  W.  R.  1048;  Leiber  v. 
Chicago,  etc.,  Co.,  84  la.  97,  S.  C.  50  N. 
W.  R.  547.     And  where  an  additional 


instruction  is  given  in  the  absence  of  a 
party  and  his  counsel  and  without  his 
knowledge,  it  may  be  successfully  at- 
tacked, if  erroneous,  although  not  ex- 
cepted to  at  the  time.  Wheeler  v. 
Sweet,  137  N.  Y.  435 ;  Watertown  Bank 
V.  Mix,  51  N.  Y.  558. 

"^  Boss  V.  Northern  Pac.  R.  R.  Co.,  2 
N.  Dak.  128,  S.  C.  33  Am.  St.  R.  756; 
State  V.  Sipult,  17  Iowa,  575;  Vanwey 
V.  State,  41  Texas,  639.  In  the  case 
first  cited  counsel  agreed  that  excep- 
tions to  the  charge  might  be  taken 
within  a  certain  time  thereafter,  and 
within  such  time  they  were  taken  to 
the  manner  of  the  charge.  But  the 
court  said:  "It  is  not  competent  for 
counsel  to  sit  by  and  make  no  objec- 
tions to  oral  instruction  when  given 
on  that  ground,  and  by  agreement 
save  their  exceptions  weeks  later. 
Such  a  course  is  not  fair  to  the  court 
and  has  the  support  of  no  adjudicated 
cases,  so  far  as  we  know.  When  coun- 
sel sit  by  without  objection,  they  must 
be  held  to  have  waived  the  error. 
Sackett's  Instructions  to  Juries,  14; 
Garton  v.  Union  City  Nat.  Bank,  34 
Mich.  279."  So,  where  the  statute  re- 
quires the  stenographer  to  take  down 
oral  instructions,  objection  on  account 
of  his  failure  to  do  so  will  be  waived 
where  counsel  are  present  and  do  not 
call  the  court's  attention  to  the  omis- 
sion until  after  verdict.  United  States 
V.  Gough,  8  Utah,  428,  S.  C.  32  Pac.  R. 
695. 
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quest  to  instruct  in  writing.^  Where  an  instruction  is  correct 
as  far  as  it  goes,  if  a  party  desires  more  specific  instructions, 
the  remedy  is  not  to  except  to  the  instruction  given  but  to  re- 
quest the  specific  instructions  desired  and  then  except  to  the 
refusal  to  give  tliem.^  The  exception  to  such  refusal  should 
be  specific,  for  if  any  of  the  instructions  included  in  one  re- 
quest are  erroneous,  a  single  exception  to  the  refusal  of  all  the 
instructions  jointly  would  be  unavailing.^  And  this  is  the 
general  rule  in  all  cases.  The  exception  should  be  specific, 
for  if  the  entire  charge  be  excepted  to,  and  any  portion  thereof 
be  correct,  the  exception  will  be  unavailing.*  Thus,  it  has 
been  held  that  an  exception  to  "each  and  every  one"  of  the 
instructions,  or  to  "each  and  every  part"  of  the  charge,  is  a 
joint  and  not  a  several  exception,  and  is  insufficient  if  any  one 
of  the  instructions,  or  any  part  of  the  charge,  is  correct.^     So, 


'  See  Elliott's  App.  Proc,  §  731,  et 
seq. 

'De  Souchett  v.  Diitcher,  113  Ind. 
249 ;  Posti'.  Bird,  28  Fla.  1,  S.C.OSo.  R. 
888 ;  Poullain  v.  Poullain,  79Ga.ll,S.C. 
4  S.  E.  R.  92 ;  Missouri,  K.  c*t  T.  Ry.  Co. 
V.  Kirschoffer  (Tex.),  24  S.W.  R.  577; 
Brown  v.  Foster  (So.  Car.),  19  S.  E.  R. 
299 ;  Central  Vt.  R.  R.  Co.  v.  Soper, 
59  Fed.  R.  879;  Tomlinson  V.Wallace, 
16  Wis.  224 ;  Camden,  etc.,  Co.  v.  Bel- 
knap, 21  Wend.  (N.  Y.)  354;  Crane 
V.  Schloss,  14  N.  Y.  Supp.  886. 

»  Bogk  V.  Gassert,  149  U.  S.  17,  S.  C. 
13  Sup.  Ct.  R.  738;  Salomon  v.  Cress, 
22  Oreg.  177,  S.  C.  29  Pac.  Rep.  439; 
Carroll  v.  Williston,  44  Minn.  287,  S. 
C.  46  N.  W.  R.  352;  Read  v.  Nichols, 
118N.Y\  224,  S.  C.  7  L.  R.  A.  130; 
Stitt  V.  State,  91  Ala.  10,  S.  C.  8  So. 
R. 669. 

*  Jones  V.  Osgood,  6  N.  Y.  233 ;  Bea- 
ver V.  Taylor,  93  U.  S.  46;  Elliott  v. 
Woodward,  18  Ind.  183;  Wallace  v. 
Exchange  Bank,  126  Ind.  265,  S.  C.  26 
N.  E.  Rep.  175 ;  Brooks  v.  Dutcher,  22 
Neb.  644,  S.  C.  36  N.  W.  Rep.  128 ;  Main 
V.  Oien,  47  Minn.  89,  S.  C.  49  N.  W.  R. 


523 ;  Welcome  v.  Mitchell,  81  Wis.  566, 
S.  C.  51  N.W.  R.  1080;  Dobson  v.  Coth- 
ran,  34  So.Car.  518,  S.C.  13  S.  E.  R.  679 ; 
Hills  V.  Ludwig,  46  Ohio  St.  373,  S.  C. 
24  N.  E.  R.  596;  Reeves  v.  Harrington 
(Iowa),  52  N.  W.  R.  517 ;  Post  v.  Bird, 
28  Fla.  1, S.C.  9 So.  Rep.  888 ;  Flemming 
V.  L.  D.  Latham  &  Co.,  48  Kan.  773,  S. 
C.  30  Pac.  R.  166 ;  McClellan  v.  Pyeatt, 
50  Fed.  R.  686 ;  Burton  v.  West  Jersey 
Co.,  114  V.  S.  474;  Connecticut  Mut. 
Life  Insurance  Co.  v.  Union  Trust  Co., 
112  U.  S.  250,  261 ;  Beckwith  v.  Bean, 
98  U.  S.  266,  284 ;  Chenery  v.  Fitch- 
burg  R.  R.  Co.  (Mass.),  35  N.  E.  R. 
554.  See,  also,  authorities  cited  in 
note  to  Strohn  v.  Detroit,  etc.,  R.  R. 
Co.,  99  Am.  Dec.  135,  and  the  follow- 
ing notes,  infra. 

^Caldwell  v.  Murphy,  11  N.  Y.  416; 
Walsh  V.  Kelly,  40  N.Y.(1  Hand.)  556; 
Edwards  v.  Smith,  16  Col.  529.  S.  C.  27 
Pac. R.  809;  Steffenson  r.  Chicago,  etc., 
Ry.  Co.,  51  Minn.  531,  S.  C.  53  N.W.  R. 
800 ;  Jacobs  I'.  Mitchell, 2  Col.  App. 456, 
S.C.  31  Pac.R.235 ;  Malingr.Crummey, 
5  Wash.  222,  S.  C.  31  Pac.  R.  600 ;  Price 
V.  Pankhurst,  53  Fed.  R.  312;  McAl- 
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an  exception  to  several  instructions,  naming  them,  as,  for  in- 
stance, to  "the  giving  of  the  third  and  fourth  instructions," 
is  joint  as  to  those  named  and  is  insutticient  if  either  is  good.^ 
And  an  exception  to  the  matter  of  an  instruction,  or  even  to  the 
"giving"  of  the  instruction,  does  not  present  any  question  as  to 
the  time  or  manner  of  giving  it.'-^  So,  an  exception  "to  the  grant- 
ing of  the  requests  on  the  other  side,  and  the  refusal  to  charge 
those  of  mine  that  were  not  charged,"  or  the  like,  is- insuffi- 
cient.^ But  it  has  been  held  sufficient  to  except  to  the  refusal 
of  the  court  to  give  "each  of  the  instructions  numbered  1,  3, 
4,  6,  9  and  10."^  And  where  a  series  of  instructions,  in  effect, 
assert  but  one  proposition  of  law,  it  has  also  been  held  that  the 
exception  need  not  point  out  the  particular  portion  of  the  charge 
excepted  to.'^  A  party  must,  of  course,  rely  upon  his  own  ex- 
ceptions; he  can  not  avail  himself  of  those  taken  by  his  ad- 
versary.'' 
lister  V.  Engle,  52  Mich.  56;  Block  v. 


Darling,  140  U.  S.  234,  S.  C.  11  Sup. 
Ct.  R.  832;  Kirby  v.  State,  89  Ala.  63, 
S.  C.  8  So.  R.  110. 

>  State  V.  Gregory,  132  Ind.  387,  S.  C. 
31N.E.R.952;  Reesu.  Blackwell,6Ind. 
App.506,  S.C.33  N.  E.  R.  988 ;  DeVay  v. 
Dunlap,  7  Ind.App.690,  S.C.  35  N.E.R. 
195.  In  Ohio  &  Miss.Ry.Co.  v.  McCart- 
ney, 121  Ind.  385,  the  court,  referring  to 
such  an  assignment  in  a  motion  for  a 
new  trial,  said :  "Such  an  assignment, 
like  a  joint  demurrer  to  separate  par- 
agraphs of  a  pleading,  can  only  be 
maintained  by  showing  that  all  the 
instructions  are  incorrect.  *  *  *  A 
joint  assignment  that  the  court  erred 
in  giving  all  of  a  series  of  instructions, 
without  in  any  way  separating  them, 
does  not  specify  with  reasonable  cer- 
tainty any  particular  instruction.  It 
requires  the  court  to  examine  the 
whole  series.  It  brings  the  instruc- 
tions in  review  as  a  whole,  in  a  body, 
and  if  any  one  of  them  is  good  the 
motion  must  fail."  The  court  con- 
cludes by  saying  that  the  labor  of  ex- 


amining an  entire  charge  can  not  thus 
be  imposed  upon  the  court,  and  that 
it  is  not  unreasonable  to  require  the 
instructions  or  propositions  supposed 
to  be  erroneous  to  be  specifically  des- 
ignated and  pointed  out  in  separate 
assignments. 

'  City  of  Topekau.  Heitman,47  Kan. 
739,  S.  C.  28  Pac.  R.  1096;  Omaha  & 
F.  L.  &  T.  Co.  V.  Hansen,  32  Neb.  449, 
S.  C.  49  N.  W.  R.  456. 

^  Huerzeler  V.  Central,  etc.,  Co.,  20 
N.  Y.  Supp.  676;  Columbia  Mill  Co.  v. 
Nat.  Bank,  52  Minn.  224,  S.  C.  53  N. 
W.  R.  1061 ;  Read  v.  Nicholas,  118  N. 
Y.  224;  Alt  v.  Chicago,  etc.,  Ry.  Co. 
(S.  Dak.),  57  N.  W.  Rep.  1126,  citing 
Elliott's  App.  Proc,  §291. 

*  Bell  V.  Wash.,  etc.,  Co.,  8  Wash. 
— ,  S.  C.  35  Pac.  R.  405;  Weber  v. 
Kansas  City  Cable  Co.,  100  Mo.  194, 
S.  C.  18  Am.  St.  R.  541. 

^Nickum  v.  Gaston  (Oreg.),  35  Pac. 
R.  31.  See,  also,  Snyder  v.  Viola,  etc., 
Co.,  2  Idaho,  771,  S.  C.  26  Pac.  R.  127. 

^  See  Amonett  v.  Montague,  63  Mo. 
201 ;  Bingham  v.  Stage,  123  Ind.  281. 
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§  908.  When  erroneous  instruction  is  not  fatal. — A  party 
can  not  complain  of  an  instruction  re([ueste(l  or  invited  by 
himself/  nor  can  he  complain  of  an  instruction  merely  because 
it  is  too  favorable  to  him."^  And  there  are  other  cases  in  which 
an  erroneous  instruction  may  not  cause  a  reversal  upon  appeal. 
Indeed,  it  is  a  general  rule  that  the  giving  of  an  erroneous  in- 
struction will  not  cause  a  reversal  of  the  judgment  in  any  case 
in  which  it  clearly  appears  that  the  jury  were  not  misled  thereby, 
and  that  it  could  not  have  had  any  injurious  effect  as  against 
the  complaining  party. '^  Thus,  if  the  verdict  is  clearly  right 
upon  the  evidence,  all  of  which  is  in  the  record,  so  that  a  new 
trial,  with  proper  instructions,  would  produce  the  same  result, 
the  judgment  will  not  be  reversed  because  of  an  incorrect  in- 
struction.*    So,  if  the  evidence  is  such  that  a  verdict  could 

But  compare  City  of  Grand  Rapids  v.  incorrect  instruction  may  be  fatal,  al- 

Perkins,  78  Mich.  93,  S.  C.  43  N.  AV.  though  the  general  tenor  of  the  charge 

R.  1037.  is   too   favorable  to  the   complaining 

'  Bridgewater  Gas  Co.  y.  Home.etc,  party.     Chicago,  B.  &  Q.  R.  R.  Co. 

Co.,  59  Fed.  R.  40;  Worley  v.  Moore,  v.  Anderson  (Neb.),  56  N.  W.  R.  794. 

97   Ind.  15;  Blanchard  v.  Jones,  101  ^  Ai^rsalis  v.  Patton,  83  Tex.  521,  S. 

Ind.  542;  Cobb  v.  Kurtz,  40  Ind.  323;  C.  18  S.  W.  R.  1070;  Redden  v.  Tefft, 

Penna.   Co.  v.   Roney,  89  Ind.  453;  48  Kan.  302,  S.  C.   29  Pac.   R.    157; 

Chicago,   etc.,  R.  R.  Co.   v.  Snyder,  Haxton  v.   McClaren,   132   Ind.  235, 

128  111.  655,  S.   C.  21  N.  E.  R.  520;  S.  C.  31  N.  E.  R.48;  Davis  v.  Kansas 

Territory  v.  Burgess,  8  Mont.  57,  S.  C.  City,  etc.,  Co.,  46  Mo.  App.  180;  West- 

19  Pac.  R.  558;  Philadelphia,  etc.,  Co.  gate   v.  Aschenbrenner,  39   111.  .\pp. 
t'.    Harper,   29   :Md.   330;    Holmes  v. 
Braidwood,   82   Mo.  610;    Wilson    v. 
i5ook,  69  Miss.  694,  S.  C.  13  So.  R.  351 ; 
Dennis  v.  Maxfield,  10  Allen  (Mass.), 


263;    Com.  v.  McManus,   143  Pa.  St. 

64,   S.    C.  14  L.  R.  A.   89;  Abbey  v. 

Mace,  19  N.  Y.  Supp.  375;    Kramer  v. 

Winslow,  154  Pa.  St.  637,  S.  C.  25  Atl. 
138;  Parsons  v.  Hedges,  15  la.  119;  R.766;  Greene  v. Greene,  145  111.  264,  S. 
Shinnabarger  v.  Shelton,  41  Mo.  App.  C.  33  N.  E.  R.  941 ;  Hogg  v.  Jackson 
147 ;  Barker  v.  Livingston  Co.  Bank,  30  (Md.),  26  Atl.  R.  869;  National  I5ank 
111.  App.  591 ;  Suarezr.  Manhattan  Ry.  v.  Lemke  (N.  Dak.),  54  N.  W.  R.  919; 
Co.,  60  Hun,  584,  S.  C.  15  N.  Y.  Supp.  Re  Spencer's  Estate,  96  Cal.  448,  S.  C. 
222;  Richards  v.  Borowsky  (Neb.), 58    31  Pac.  R.  453. 

N.  \V.  R.  277;  Silsby  v.  Michigan  Car  ♦Miller  v.  State,  3  Wyo.  657,  S.  C. 
Co.,  95  Mich.  204,  S.  C.  54  N.  W.  R.  29  Pac.  R.  136;  Hooker  r.  State,  7 
761;  Fort  Scott,  W.  &  W.  Ry.  Co.  i7.  Blackf.  272;  Wolfe  v.  Pugh,  101  Ind. 
Fortney,  51  Kan.  287,  S.  C.  32  Pac.  R.  293 ;  State  v.  Parish,  83  Ind.  223 ;  Louis- 
904.  ville,  N.  A.,  etc.,  R.  R.  Co.  v.  Nicholai, 

»  Barnett  v.  State,  100  Ind.  171  ;  Kelly  4  Ind.  App.  119,  S.  C.  30  N.  E.  R.  424 ; 
V.  State,  31  Tex.  Crim.  R.  211,  S.  C.  20  Elster  v.  Springfield,  49  Ohio  St.  82, 
S.  W.  R.  357.     But  a  misleading  and     S.  C.  30  N.  E.  R.  274 ;   First  Nat.  Bank 
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properly  have  been  directed  for  the  successful  party .^  And  the 
same  rule  generally  applies  where  there  is  a  special  verdict,  or 
a  finding  in  answer  to  interrogatories,  in  favor  of  the  complain- 
ing party  upon  the  issue  to  which  the  instruction  relates. ^ 


V.  Scott,  36  Neb.  607,  S.  C.  54  N.  W. 
R.  987 ;  Wyman  v.  Felker,  18  Col.  382, 
S.  C.  33  Pac.  R.  157  ;  Swaim  v.  Swaim, 
134  Ind.  596. 

'  Cowen  V.  Eartherly  Hardware  Co., 
95  Ala.  324,  S.  C.  11  So.  R.  195;  Con- 
well  V.  Emrie,  4  Ind.  209. 

'Brasen  v.  Seattle,  etc.,  Ry.  Co.,  4 
Wash.  754,  S.C.  31  Pac.  R.  34 ;  Chicago, 
K.  &  W.  R.  R.  Co.  V.  Parsons,  61  Kan. 


408,  S.  C.  32  Pac.  R.  1083 ;  Schwab  v. 
Owens,  11  Mont.  473,  S.  C.  29  Pac.  R. 
190;  Woolery  v.  Ry.  Co.,  107  Ind.  381. 
See,  also,  Sanborn  v.  Cole,  63  Vt.  590, 
S.  C.  14  L.  R.  A.  208 ;  Angus  v.  Foster, 
42111.  App.  19;  Johnson  v.  Northern 
Pac.  R.  R.  Co.,  1  N.  Dak.  354,  S.  C.  4S 
N.  W.  R.  227 ;  Huber  v.  Beck,  6  Ind. 
App.  484,  S.  C.  33  N.  E.  R.  985. 
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§  909.  Practice  and  object  of  submittino:  interrogatories  to 
jury. — I^^  many  of  the  States  the  statutes  provide  that  inter- 
rogatories may  be  propounded  to  the  jury,  requiring  them  to 
find  specially  upon  questions  of  fact.  The  practice  has  pre- 
vailed in  some  common  law  jurisdictions,  but,  as  a  general 
rule,  now  prevails  only  in  jurisdictions  that  have  adopted  what 
Pomeroy  denominates  "the  reformed  system  of  civil  proceed- 
ure."  It  seems  at  one  time  to  have  prevailed  in  England,  but 
the  interrogatories  were  asked  by  the  English  judges  for  a  pur- 
pose different  from  that  which  the  framers  of  the  statutes  had 
in  view,  for  the  purpose  of  those  judges  was  to  ascertain  the 
grounds  on  which  the  jury  found  their  verdict,  while  the  lead- 
ing purpose  of  the  American  statutes  is  to  get  the  controlling 
facts  in  the  record,  so  that  the  law  may  be  applied  to  them  by 
the  court. ^  This,  however,  is  not  the  sole  object  the  statutes 
were  intended  to  accomplish. 

'  Goldsby  v.  Robertson,  1  Blackf.  479;  Morrow  v.  Commissioners,  21 
(Ind.)  247;  Buntin  v.  Rose,  16  Ind.  Kan.  484;  Ryan  u.  Rockford  Ins.  Co., 
209,210;    Durfeev.  Abbott,  50  Mich.     77  Wis.  611. 
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§  910.  When  advisable — Caution  to  be  observed. — Inter- 
rogatories calling  upon  the  jury  to  find  specially  upon  ques- 
tions of  fact  are  often  useful  and  effective,  but  it  is  not  prudent 
to  address  them  to  the  jury  in  every  case.  Jurors  do  not  view 
the  practice  with  favor,  and  it  is  not  best  to  annoy  them  with 
a  great  number  of  questions,  as  is  sometimes  done,  even  if  it 
were  proper.  It  is,  in  general,  better  to  submit  a  few  clearly 
expressed  interrogatories  rather  than  a  great  number.  If  the 
interrogatories  are  made  direct  and  clear,  and  can  be  made  to 
appear  fair  on  their  face,  and  as  though  asked  only  for  the 
purpose  of  eliciting  the  facts,  the  probability  is  strong  that 
fair  and  full  answers  will  be  returned;  but  if  once  a  suspicion 
is  aroused  that  they  were  designed  as  a  check  or  restraint,  it 
is  quite  probable  that  the  jury  will  lean  strongly  against  the 
party  by  whom  the  interrogatories  were  propounded.  It  is,  in 
some  instances,  better  to  take  a  general  verdict  with  answers 
to  interrogatories  than  to  depend  entirely  upon  a  special  ver- 
dict. When  this  course  is  pursued,  it  is  essential  that  the 
party  who  has  the  burden  should  be  careful  to  ask  no  question 
that  may  imperil  his  case.  The  party  who  has  a  hard  case,  or 
a  case  resting  on  technical  questions,  or  a  case  where  the  strong 
is  arrayed  against  the  weak,  will  do  well,  as  a  general  rule,  to 
take  a  special  verdict.  This  is  so  for  the  reason  that  where  a 
general  verdict  is  returned,  together  with  answers  to  interroga- 
tories, the  verdict  will  prevail,  unless  there  is  an  invincible 
repugnancy  between  it  and  the  answers  of  the  jury.  It  is,  in- 
deed, seldom  that  the  answers  overcome  the  general  verdict. 
The  advocate  who  hopes  to  prevail  on  the  answers  will,  in 
most  cases,  be  disappointed,  for  in  very  few  cases  will  the  gen- 
eral verdict  be  controlled  by  them;  so  that  one  who  stands 
upon  them  has,  at  best,  an  insecure  position.  The  general 
verdict  is  presumed  to  go  to  the  whole  case  and  award  justice 
upon  the  law  and  the  evidence,  while  the  answers  presump- 
tively cover  only  isolated  questions  of  fact.  Of  course,  there 
are  cases  where  the  answers  are  of  controlling  importance,  and 
in  such  cases,  if  there  is  no  reason  to  anticipate  prejudicial 
answers  from  the  jury,  it  is  well  enough  to  propound  special 
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interrogatories.  So,  where  it  is  desired  to  keep  prominently 
before  the  minds  of  the  jury  material  facts,  it  is  well  to  pro- 
pound interrogatories.  This  is  expedient  in  cases  where  there 
is  reason  to  a})prehend  that  the  closing  address  may  draw  the 
minds  of  the  jury  from  the  controlling  facts,  for  by  this  means 
their  minds  are  directed  into  the  proper  channel.  Where, 
however,  counsel  feel  strong  on  the  right  and  justice  of  the 
case,  and  fear  only  cold  legal  propositions  or  technical  rules, 
they  should  not  ask  a  single  interrogatory.  The  expedient 
course  for  their  adversaries  is  the  very  opposite.  The  books 
contain  many  cases  in  .which  juries  have  used  every  effort  to 
evade  interrogatories,  without  returning  answers  positively 
false,  thus  clearly  proving  their  readiness  to  surrender  specific 
points  to  what  they  conceive  to  be  the  natural  equity  or  real 
right  of  the  case.  Where  there  is  reason  to  fear  that  jurors 
will  adopt  such  a  course,  the  true  plan  is  to  demand  a  special 
verdict.  In  such  cases  the  address  of  the  counsel  who  asks 
the  special  verdict  should  not  hint  at  the  effect  of  the  finding, 
but  should  be  confined  to  a  discussion  of  the  evidence  and  its 
probative  force.  The  policy  of  counsel  asking  the  special 
verdict  is  to  keep  from  the  jury,  as  far  as  lies  in  his  power,  a 
knowledge  of  the  ultimate  effect  of  their  decision  upon  the 
facts.  The  policy  of  opposing  counsel,  on  the  other  hand,  is 
to  inform  the  jury  as  fully  and  as  clearly  as  possible  what  the 
effect  will  be.  A  special  verdict  prevents  the  court  from  in- 
forming the  jury  what  the  ultimate  result  of  their  conclusions 
will  be,  since  it  dispenses  with  general  instructions.  Where, 
however,  special  interrogatories  are  propounded,  it  is  the  right, 
as  well  as  the  duty,  of  the  court  to  give  general  instructions, 
so  that,  where  it  is  resolved  to  let  the  case  go  to  the  jury  with- 
out instructions,  special  interrogatories  should  not  be  asked, 
but  a  special  verdict  should  be  taken.  In  cases  where  special 
interrogatories  can  be  put,  and  so  framed  that  an  answer  must 
be  favorable  to  the  party,  they  should  always  be  propounded. 
Thus,  if  a  party  should  sue  a  municipal  corporation  for  negli- 
gently leaving  an  unguarded  excavation  in  the  street,  and  the 
evidence  should  show  that  the  plaintiff  knew  of  the  excavation, 
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then  it  would  be  politic  for  the  defendant  to  ask  two  interroga- 
tories: one  eliciting  the  fact  of  the  plaintiff's  knowledge;  one 
asking  whether  it  was  light  or  dark;   for  if  the  first  be  answered 
in  favor  of  the  defendant,  then  an  answer  to  the  second,  whether 
it  be  that  it  was  light  or  that  it  was  dark,  would  probably  be 
fatal  to  the  plaintiff,  since  it  would  convict  him  of  contribu- 
tory negligence.     It  is,   indeed,  true,  as  a  general  rule,  that 
interrogatories  should  be  asked  by  the  defendant  in  cases  where 
negligence  is  the  issue,  and  where  the  plaintiff's  condition  is 
such  as  to  enlist  the  sympathies  of  the  jury,  or  the  situation 
of  the  defendant  such  as  to  excite  their  prejudices.     Interroga- 
tories are  often  of  great  use  to  a  master  sued  by  a  servant  for 
injuries  caused  by  defective   machinery.     In  such  cases  the 
sympathies  of  the  jurors  are  almost  invariably  with  the  servant, 
and,  in  a  general  verdict,  they  will  affirm  that  the  servant  had 
no  notice  of  the  defect;  but  if  required  to  answer  interroga- 
tories properly  framed,  they  will  be  compelled  to   state  such 
facts  as  conclusively  show  that  the  plaintiff  had  knowledge  of 
the  defect  and  yet  remained  in  thcNmaster's  service.     In  other 
cases  of  this  general  class,  jurors,  whose  sympathies  or  preju- 
dices have  determined  them  to  find  for  the  maimed  or  injured 
person,  will  so  strongly  find  upon  the  question  of  notice  as  to 
entirely  exonerate  the  master  from  the  charge  of  negligence; 
but  if  nothing  more  than  a  general  verdict  were  demanded  this 
result  would  not  be  revealed,  so  that  to  exhibit  it,  special  in- 
terrogatories are  required.     In  still  other  cases,  where  there  is 
a  like  determination,  produced  by  like  causes,  to  find  for  the 
plaintiff,  jurors  will  find  so  strongly  upon  the  question  of  the 
defendant's  negligence  that  if  proper  interrogatories  are  ad- 
dressed to  them  they  will  convict  the  plaintiff  of  contributory 
negligence,  since  they  will,  in  their   eagerness  to  benefit  the 
plaintiff,  often  so  state  the  facts  as  to  disclose  negligence   on 
the  part  of  the  defendant  so  great  and  apparent  that  it  must 
have  been  known  to  the  plaintiff.     Conclusions  involved  in  a 
general  verdict  are  sometimes  honestly  affirmed  by  jurors  en- 
tirely free  from  the  influence  of  passion  or  prejudice  that  they 
would  not  affirm  if  the  question  were  separately  and  directly 
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submitted  to  them.  This  results  in  many  instances  from  the 
inability  of  jurors  to  carry  the  specific  facts  of  a  complicated 
case  in  their  minds;  and  where  this  is  true,  special  interroga- 
tories will  bring  to  mind  these  forgotten  facts  and  secure  a  just 
statement  of  them.  For  this  reason  it  is  often  prudent  for  a 
party  who  desires  that  specific  facts  should  be  retained  in 
memory  to  propound  interrogatories,  even  though  he  has  no 
reason  to  distrust  the  motives  of  the  jury. 

§  911.  When  a  matter  of  right — Discretion  of  court. — Un- 
der the  statutes  in  force  in  Indiana,  Iowa,  Kansas,  Michigan 
and,  perhaps,  other  States,  the  submission  of  special  questions 
or  interrogatories  to  the  jury,  and  answers  thereto,  may  be  in- 
sisted upon  by  either  party  as  matter  of  right,  while  in  yet 
other  States,  the  statutes  upon  the  subject  leave  the  matter  in 
the  discretion  of  the  trial  court.'  Whore  the  statute  provides 
that  the  court,  at  the  request  of  either  party,  7)iay  submit  special 
questions  to  the  jury,  the  matter  seems  to  be  discretionary,  and 
the  refusal  to  do  so  has  been  held  not  to  be  erroneous;^  but 
where  the  statute  provides  that  it  shall  be  done  the  court  has 
no  such  discretion,  but  must  comply  wath  a  proper  request, 
made  in  due  season.^  Such  statutes  do  not,  however,  govern 
the  practice  in  the  United  States  courts.^  But  even  in  the  ab- 
sence of  such  a  statute,  the  court  may,  in  its  discretion,  require 
the  jury  to  answer  special  questions  or  interrogatories  in  addi- 
tion to  their  general  verdict.^ 

'See    "Special    Interrogatories    to  'Noble  v.  Enos,  19  Ind.  72;  Farns- 

Juries,"  20  Am.  L.  Rev.  3G6,  367,  and  ^vorth  r.  Coots,  46  Mich.  117;    Bent  v. 

statutes  and  authorities  there  cited.  Philbrick,  16  Kan.  190;  Wichita,  etc., 

^  Dempsey  v.  jNIayor,  10  Daly,  417;  Co.i'.  Fechheimer,  36  Kan.  45;  Clegg  t'. 

3IcLean  v.  Burbank,  12   Minn.   530;  Waterbury,  88  Ind.  21  ;  City  ofTopeka 

Knahtla  v.  Oregon,  etc.,  Ry.  Co.,  21  v.  Boutwell  (Kan.),  35  Pac.  R.  819; 

Ore.  136,  S.  C.  27  Pac.  R.  91 ;  Pencil  v.  Zucker  v.  Karpeles,  88  Mich.  413,  S. 

Homelns.Co.,  3  Wash.485,S.C.28Pac.  C.  50  N.  W.  R.  373. 

R.  1031 ;  Texas  &  P.  Ry.  Co.  v.  Miller,  *  Indianapolis,    etc.,   R.   R.   Co.  v. 

79  Tex.   78,  S.  C.  158.  AV.  R.   264;  Horst,  93U.  S.  291,  299,  300. 

Enos  V.  St.  Paul,  etc.,  Co.  (S.  Dak.),  *Bai-stow  v.  Sprague,  40  N.  H.  27, 

57  N.  W.  R.  919.     But  compare  Burke  33;  Walker  r.  Sawyer,  13  N.  H.  191 ; 

V.  McDonald,  2  Idaho,  646,  S.  C.  33  Smith  v.  Putney,  18  ]\Ie.  87;  McMas- 

Pac.  R. 49.  And, see,  Kerr??.  Lunsford,  ters    ?'.  West    Chester,   etc.,    Co.,   25 

31  W.  Va.  660,  S.  C  2  L.  R.  A.  668.  AVend.  379;  Spaulding  v.  Robl)ins,  42 


1088  THE    WORK    IN    COURT.  §  91^ 

§  912.  Form  and  manner  of  submitting. — The  form  and 
manner  of  propounding  tlie  interrogatories  are  matters  largely 
within  the  discretion  of  the  trial  court,  unless  otherwise  pro- 
vided by  statute.^  It  is  no  objection  that  an  interrogatory  is 
leading;  it  is,  in  fact,  better  that  it  should  be  leading. ^  The 
court  is  not  bound  to  submit  a  question  in  the  exact  form  in 
which  it  is  requested,  but  may  submit  it  in  another  form,  if  it 
is  the  same  in  substance  and  requires  the  same  answer,^  and 
the  fact  that  a  question  is  not  in  proper  form  will  justify  the 
court  in  refusing  it.* 

§  913.  Must  be  requested  in  due  time. — A  party  desiring  the 
submission  of  special  interrogatories  to  the  jury  must  make 
his  request  and  present  his  questions  to  the  court  in  due  sea- 
son. After  verdict  is,  of  course,  too  late.^  And  a  rule  of  court 
requiring  them  to  be  presented  before  the  argument  begins  is 
reasonable.*'  Indeed,  the  most  proper  time  would  seem  to  be 
after  the  conclusion  of  the  testimony,  and  before  the  argu- 
ment.' Where  the  statute  fixes  the  time  it  must  govern,  but, 
in  the  absence  of  any  such  statutory  provision,  it  has  been 
held  that  there  is  no  error  in  refusing  a  request  first  presented 
during  the  progress  of  the  argument,^  or  while  the  court  is  in- 

Yt.  90,  93;    Florence   Machine  Co.  t\  gouri   Pac.    R.  R.   Co.   v.   Holley,   30 

Daggett,  135  :\Iass.  582.     But  compare  Kan.  465;  Hamilton  v.  Buchanan,  112 

Mayor  of  Devizes  v.  Clark,  3  Ad.  &  El.  n.  Car.  463,  S.  C.   17  S.  E.  R.  159. 

506.  *  Morse  v.  Morse,  25  Ind.  156 ;  Rosser 

'Hackford  v.  N.  Y.  Cent.,  etc.,  R.  v,   Barnes,   16  Ind.   502;    Murray  v. 

R.  Co.,  53  N.  Y.  654;  Allen  v.  Davi-  Abbot,   61  Wis.  198;   Atchison,   etc., 

son,  16  Ind.  416;  Kopelke  t\  Kopelke,  R.  R.  Co.  v.  Plunkett,  25  Kan.  188. 

112  Ind.  435;  American  Co.  v.  Brad-  Elliott's  App.  Proc,  §651.     See,  also, 

ford,  27  Cal.  360;  Louisville,  N.  A.  &  post  §915. 

C.  Ry.  Co.  i'.  Worley,  107  Ind.  320,  S.  ^Hairgrove   v.  Millington,    8   Kan. 

C.  7  N.  E.  R.  215;  Jewell  v.  Chicago,  480;    Lambert  v.  McFarland,  7  Nev. 

etc.,  Co.,  54  Wis.  610 ;  Saint  v.  Guerre-  159 ;  Burleson  v.  Burleson,  28  Tex.  383. 

rio,  17  Colo.  448,  S.  C.  30  Pac.  R.  335 ;  eQUam  v.  Shaw,  27  Ind.  388. 

Southern   Kan.  Ry.  Co.  v.  Walsh,  45  ^  See  Topeka  v.  Boutwell  (Kan.),  35 

Kan.  653,  S.  C.  26  Pac.  R.  45.  Pac.  R.  819;    Peninsular  Land,  etc., 

''Marshall  V.  Blackshire,  44  la.  475;  Co.   v.  Franklin  Ins.  Co.,  35  W.Va. 

Rice  V.  Rice,  6  Ind.  100;  Harriman  v.  666,  S.  C.  14  S.  E.  R.  237,  and  cases 

Queen  Ins.  Co.,  49  Wis.  71.     See  An-  cited  in  the  following  notes, 

derson  r.  McPike,  41  Mo.  App.  328.  ^Sherfey  v.  Evansville,  etc.,    Rail- 

MVard  V.  Busack,46Wis.  407;  Mis-  road  Co.,  121  Ind.  427,  431 ;   Glasgow 
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structing  the  jury*  And  it  seems  that  the  attorney  for  the 
opposite  party  has  a  rif^ht  to  see  the  questions  requested  before 
his  argument  to  the  jury  is  concluded,'^  although  the  court 
may,  in  its  discretion,  receive  interrogatories  to  be  propounded 
to  the  jury,  after  the  commencement  of  the  argument.^  A  re- 
quest, in  due  season,  is  essential  in  order  to  make  the  duty  to 
submit  interrogatories  imperative,  and  in  order  to  render  the 
failure  of  the  court  to  propound  thoni  available  error.'* 

§  914.  Request  must  be  conditional  upon  return  of  general 
verdict. — Where,  as  in  most  of  the  States,  the  right  to  have 
special  interrogatories  propounded  to  the  jury  and  answered 
by  them  is  conditional  upon  the  return  of  a  general  verdict,  it 
is  not  error  to  refuse  an  unconditional  request.^  But  the  re- 
quest should  not  be  limited  to  the  event  that  the  general  ver- 
dict is  in  favor  of  the  opposite  party.*''  If  the  court  improperly 
directs  the  jury  to  answer  certain  interrogatories  without  also 
instructing  them  to  do  so  only  in  case  they  return  a  general 
verdict,  the  return  of  such  a  verdict  together  with  the  answers 
will  cure  the  error.'  On  the  other  hand,  if  the  jury  return 
such  answers  without  a  general  verdict,  a  new  trial  will  have 


V.  Hobbs,  52  Ind.  239 ;  Pavey  v.  Ameri- 
can Ins.  Co.,  56  Wis.  221. 

'Truitt  V.  Truitt,  37  Ind.  514;  Miller 
V.  Voss,  40  Ind.  307;  Malady  v.  Mc- 
Enary,  30  Ind.  273. 

» Wabash,  St.  L.  <&  P.  Ry.  Co.  v. 
Tretts,  96  Ind.  450 ;  Gresley  v.  State, 
123  Ind.  72;  Malady  v.  McEnary,  30 
Ind.  273,  277;  Crosby  r.  Hungerford, 
59  la.  712  (statute)  ;  Arkansas,  etc., 
Co.  r.  Canman,  52  Ark.  517,  S.  C.  13 
S.  W.  R.  280.  But  see  Summers  v. 
Tarney,  123  Ind.  560;  Sherfey  v. 
Evansville,  etc.,  R.  R.  Co.,  121  Ind. 
427 ;  and  Clark  v.  Ralls,  71  la.  189,  S. 
C.  32  N.  W.  R.  327. 

^  Fleetwood  i\  Dorsey  Machine  Co., 
95   Ind.  491 ;   Sherfey   r.    Evansville, 

69 


etc.,  R.  R.  Co.,  121  Ind.  427;  Pavey  v. 
American  Ins.  Co.,  56  Wis.  221. 

*  Kalckhoff  v.  Zoehrlaut,  43  Wis.  373 ; 
Louisville,  etc.,  Co.  v.  Kane,  120  Ind. 
140,  S.  C.  22  X.  E.  R.  80. 

^Schultz  V.  Cremer,  59  Iowa,  182, 
Taylor  v.  Burk,  91  Ind.  252;  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  v.  Worley, 
107  Ind.  320;  Lake  Erie,  etc.,  Co.  v. 
Fi.\,  88  Ind.  381,  383;  Bird  v.  Lanius, 
7  Ind.  615;  Hopkins  v.  Stanley,  43 
Ind.  553;  Ogle  v.  Dill,  61  Ind.  438, 
443;  Adams  v.  Holmes,  48  Ind.  299. 

« Hadley  v.  Hadley,  82  Ind.  75;  Pit- 
zer  V.  Indianapolis,  etc.,  R.  R.  Co.,  80 
Ind.  569. 

'  Woollen  V.  Whitacre,  91  Ind.  502. 
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to  be  granted/  unless,  indeed,  the  special  findings  are  so  clear 
and  complete  as  to  amount  to  a  good  special  verdict.^ 

§  915.   InteiTOg:atories  must  be  material  and  call  for  facts. 

— The  interrogatories  must  be  material,  and  should  call  for 
answers  as  to  particular  facts,  and  not  for  mere  evidence  or 
conclusions  of  law.^  Thus,  it  has  been  held  not  to  be  error  to 
refuse  to  submit  interrogatories  not  calling  for  findings  of  ul- 
timate facts,*  or  referring  to  matters  undisputed  or  not  in  con- 
troversy.^ So,  it  is  not  error  to  refuse  to  submit  an  immaterial 
interrogatory.^  Nor  is  it  error  to  refuse  an  interrogatory  in- 
volving a  question  of  law."^  And  a  special  interrogatory  should 
not  assume  a  fact  in  issue  which  is  neither  proved  nor  admit- 
ted.^    Nor  should  it  relate  to  facts  not  in  issue. ^ 

§  916.    When  refusal  is  not  available  error. — We  have  re- 
ferred, in  the  last  preceding  section  to  some  of  the  cases  in  which 


'  Paine  v.  Lake  Erie,  etc.,  Co.,  31 
Ind.  283;  Pea  v.  Pea  35  Ind.  387. 

'  Hutchinson  v.  Chicago,  etc.,  Co., 
41  Wis.  541 ;  Johnson  v.  Ashland,  etc., 
Co.,  47  Wis.  326 ;  Coleman  v.  St.  Paul, 
etc.,  Co.,  38  Minn.  260,  S.  C.  36  N.  W. 
Rep.  638;  Eudaly  v.  Eudaly,  37  Ind. 
440 ;  Woollen  v.  Whitacre,  91  Ind.  502 ; 
Mcllvain  v.  State,  80  Ind.  69. 

3  Ingalls  V.  Allen,  144  111.  535,  S.  C.  33 
N.  E.  R.  203 ;  Railway  Co.  v.  Dunleavy, 
129  111.  132,  S.  C.  22  N.  E.  R.  15 ;  Trent- 
man  i;.Wiley,  85  Ind.  33 ;  Ohio  &  Miss. 
Ry.Co.?^.  Stansberry,  132 Ind.  533,  S.C. 
32  N.  E.  Rep.  218;  Uhl  v.  Harvey,  78 
Ind.  26;  Mannings.  Gasharie,  27  Ind. 
399;  Hatfield  v.  Lockwood,  18  Iowa, 
296 ;  Atchison,  etc.,  Co.  v.  Plunkett,  25 
Kan.  188;  Crane  v.  Reeder,  25  Mich. 
303 ;  Dubois  v.  Campau,  28  Mich.  304 ; 
Adler  v.  Metropolitan,  etc.,  Co.,  138 
N.  Y.  173,  S.  C.  33  N.  E.  R.  935. 

*  Aultman,  etc.,  Co.  v.  Shelton  (la.), 
57  N.  W.  R.  857;  Cliffton  v.  Granger 
(Ia.),53N.W.  R.0I6;  Lake  Erie  &W. 
Ry.  Co.  V.  Morain,  140  111.  117,  S.  C.  29 


N.  E.  R.  869;  Louisville,  etc.,  Co.  v. 
Hubbard,  116  Ind.  193;  Miner  u.Ved- 
der,  66  Mich.  101. 

^  Citizens'  State  Bank  v.  Council 
Bluffs,  etc.,  Co.  (Iowa),  57  N.  W.  R. 
444;  Russell  v.  Gregg,  49  la.  89,  S.  C. 
30  Pac.  R.  185 ;  Schrubbe  v.  Connell,  69 
Wis.  476,  S.  C.  34  N.  W.  R.  503. 

«Balue  V.  Taylor  (Ind.),  36  N.  E.  R. 
299;  Peninsular  Land,  etc.,  Co.  v. 
Franklin  Ins.  Co.,  35  W.  Va.  666,  S. 
C.  14  S.  E.  R.  237.  For  interrogato- 
ries held  material,  see  Haley  v.  Jump, 
etc.,  Co.,  81Wis.  412,  S.C.  51W.  R.  956 ; 
Hemingway  v.  Burnham,  90  Mich.  227, 
S.  C.  51  N.  W.  R.  276. 

'Ohio  &  M.  Ry.  Co.  v.  Stansberry, 
132  Ind.  533,  S.  C.  32  N.  E.  R.  218. 
.  ^  Scagel  V.  Chicago,  etc.,  Co.,  83  la. 
380,  S.  C.  49  N.  W.  R.  990;  Elliott  v. 
Reynolds,  38  Kan.  274,  S.  C.  16  Pac. 
R.  698. 

»  Rumph  V.  Hiott,  35  So.  Car.  444,  S. 
C.  15  S.  E.  R.  235;  Ohio  &  M.  Ry.  Co. 
V.  Trapp,  4  Ind.  App.  69,  S.  C.  30  N. 
E.  R.  812. 
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the  refusal  to  submit  interrogatories  is  not  error.  There  are 
other  cases  in  which  the  error,  if  any,  is  not  available.  Thus, 
it  is  not  error  to  refuse  to  submit  inconclusive  interrogatories, 
the  answers  to  which  could  have  no  influence  upon  or  against 
the  general  verdict,^  and  so,  on  the  other  hand,  it  may,  at  the 
most,  be  harmless  error  to  submit  them.^  And  there  is  no 
available  error  in  refusing  an  interrogatory  where  another  fully 
covering  the  same  point  is  submitted  and  answered,^  nor  where 
the  case  is  taken  from  the  jury  by  a  nonsuit,  a  demurrer  to 
the  evidence,  or  the  direction  of  a  verdict.* 

§  917.  When  interrogatories  may  be  withdrawn. — Where 
the  submission  of  special  questions  is  discretionary  it  seems 
that  the  court  may  withdraw  them  at  any  time  before  they  are 
answered; -"^  but  where  the  matter  is  one  of  right  they  can  not 
be  withdrawn  over  the  objection  of  the  party  at  whose  request 
they  have  been  properly  submitted. "^  In  a  recent  case  the 
court  applied  this  rule  where  material  interrogatories  had  been 
presented  after  argument,  holding  that  no  matter  whether  they 
might  have  been  refused  or  not,  on  account  of  being  requested 
so  late,  it  was  nevertheless  error  to  withdraw  them,  over  coun- 
sel's objection,  after  the  jury  had  begun  to  deliberate  upon 

'  Miner  v.Vedder,  66  Mich.  101,  S.  C.  42  Iowa,  563 ;  Hamilton  v.  Buchanan, 

33  N.  W.  R.  47;  Dickerson  v.  Dicker-  112  N.  Car.  463,  S.  C.  17  S.  E.  R.  159. 

son,  50  Mich.  37;  City  of  Wyandotte  *  Furlong  v.  Garrett,  44  Wis.  Ill; 

V.  White,  13  Kan.  191;  Louisville,  N.  City  of  Indianapolis  v.  Lawyer,  38  Ind. 

A.  &  C.  Ry.  Co.  V.  Pedigo,  108  Ind.  348;  Miller  v. White  River  School  Tp., 

481 ;  Chicago,  Anderson,  etc.,  Co.  v.  101  Ind.  503. 

Reinneiger,  140  111.  334,  S.  C.  29  N.  E.  *  Moss  v.  Priest,  19  Abb.   Pr.  314; 

Rep.  1106;  Andrews  u.  Mundy,  36  W.  Taylor  v.  Ketchum,  5  Robt.  (N.  Y.) 

Va.  22,  S.  C.  14  S.  E.  R.  414 ;  Whalen  507 ;    Florence  Machine  Co.  v.   Dag- 

V.  Chicago,  etc.,  Co.,  75  Iowa,  563,  S.  gett,  135  Mass.  582;  National  Refining 

C.  39  N.  V.  R.  894.  Co.  v.  Miller,  1  S.  Dak.  548,  S.  C.  47  N. 

» Wayne  v.  Blun  (Ga.),  17  S.  E.  R.  W.  R.  962. 

288;  Foster  V.  Missouri  Pac.  Ry.  Co.,  « Summers   v.   Greathouse,  87   Ind. 

115  Mo.  165,  S.  C.  21  S.W.  R.  916;  In-  205;  Otter  Creek   Block   Coal  Co.  v. 

dianapolis,  etc.,  Co.  v.  Rutherford,  29  Raney,   34  Ind.  329;    Duesterberg  v. 

Ind.  82.  State,  116  Ind.  144,  S.  C.  17  N.  E.  R. 

3  Missouri  Pac.  Ry.  Co.  v.  Reynolds,  624.    See,  also,  Kansas  Pac.  Ry.  Co. 

31  Kan.  132 ;  Warden  v.  Reser,  38  Kan.  v.  Pointer,  14  Kan.  37.  Nor  over  the  ob- 

86,  S.  C.   16   Pac.  Rep.  60;  Terry  v.  jection  of  the  opposite  party.    Elliott's 

Shively ,  93  Ind.  413 ;  Hopper  v.  Moore,  App.  Proc.  §  730. 
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them.^  In  order  to  constitute  available  error,  however,  it 
must  appear  that  the  interrogatories  withdrawn  were  pertinent 
and  material.^ 

§  918.   Interrogatories  must  be  fully  and  fairly  answered. — 

In  all  proper  cases,  the  jury  must  answer  the  interrogatories 
submitted  to  them  fully,  iairly  and  without  evasion.^  An 
answer  by  a  jury  to  a  proper  interrogatory  that  they  "do  not 
know"  is  insufficient,  and  they  should  be  required  to  answer 
positively.^  But  where  there  is  no  evidence  on  the  point  to 
which  the  question  is  directed,  the  jury  may  answer  that  there 
is  none.^  And  it  is  sufficient  if  all  material  interrogatories  are 
answered.®  The  answers  should  be  direct  and  responsive  to 
the  interrogatories,  yet  they  will  be  sufficient  if  they  fairly  meet 
the  questions  and  unmistakably  show  what  the  jury  find  the  facts 
are  for  which  the  questions  call,  although  they  might  be  more 
explicitly  and  clearly  expressed.  Thus,  where  partners  had 
signed  a  note  apparently  as  members  of  the  firm,  but  the  trans- 
action had  nothing  to  do  with  firm  business,  a  question  as  to 
whether  they  acted  as  partners  or  individuals  and  created  a 
firm  or  an  individual  liability  was  held  to  be  sufficiently  an- 

'  McKelvey-y.  Chesapeake,  etc.,  Co.,  ^Williamson   v.   Yingling,   80  Ind. 

35  W.  Va.  500,  S.  C.  14  S.  E.  R.  261.  379;  Dockertyv.  Hutson,  125  Ind.  102; 

*Groscop  V.  Rainier,  111  Ind.  361;  Knight «.  Knight,  6  Ind.  App.  268,  S.C. 

Continental  Ins.  Co.  v.  Yung,  113  Ind.  33  N.  E.  R.  456.  See, also,  Sutherland  v. 

159.  Standard,  etc.,  Co.  (la.),  54  N.  W.  R. 

^Summers   v.  Greathouse,   87   Ind.  453;  McLimansu.  City  of  Lancaster,  63 

205 ;  Cleveland,  C,  C.  &  I.  Ry.  Co.  v.  Wis.  596 ;  Kay  v.  Noll,  20  Neb.  380.  But 

Asbury,  120  Ind.  289,  S.  C.  22  N.  E.  R.  compare  Harriman  v.  Queen  Ins.  Co., 

140;   First  Nat.  Bank  v.  Peck,  8  Kan.  49  Wis.    71;    Union   Pac.   Ry.   Co.  v. 

660 ;  Buntin  v.  Rose,  16  Ind.  209 ;  Dyer  Fray,  35  Kan.  700.     Held  to  be  a  flnd- 

V.  Taylor,  50  Ark.  314,  S.  C.  7  S.W.  R.  ing  against  the  party  having  the  bur- 

258.  den.      Watson  v.  Chicago,  etc.,    Co., 

*  Buntin  v.  Rose,  16  Ind.  209;  Max-  46  Minn.  321,  S.  C.  48  N.  W.  R.  1129. 

well  V.  Boyne,  36  Ind.  120;  Cleveland,  ^Buetzier  v.  Jones,  85  la.  — ,  S.  C. 

C,  C.  &  St.  L.  Ry.  Co.  v.  Doerr,  41  51  N.  W.  R.  242;  Noaker  v.  Morey,  30 

111.  App.  530;  Union  Pac.  Ry.  Co. -y.  Ind.    103;    Ohio   &   M.    Ry.    Co.    v. 

Fray,  35  Kan.  700.     See,  also,  Crane  v.  Ramey,  139   111.  9,  S.  C.  28  N.  E.  R. 

Reeder,  25  Mich.  303 ;  Sage  v.  Brown,  1087;    Pioneer,  etc.,  Co.  v.  Phoenix, 

34  Ind.  464;    Atchison,  T.  &  S.  F.  R.  etc.,  Co.,  110  N.  Car.  176,  S.  C.  14  S. 

R.  Co.  V.  Cone,  15  Pac.  R.  499,  S.  C.  E.  R.  731. 
37  Kan.  567. 
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swered  by  a  finding  that  "each  individually  signed  the  note."^ 
.So,  where  the  jury  were  asked  if  a  train  was  derailed  by  com- 
ing in  contact  with  a  piece  of  ice,  an  answer  that  it  was  derailed 
"by  coming  in  contact  witli  ice  and  giving  away  of  ties,"  was 
held  sufficient,  the  evidence  showing  that  the  ties  were  rotten. - 
And,  where  the  jury  were  asked  if  the  defendant  did  not  take 
actual  and  exclusive  possession  of  the  land  in  controversy  and 
remain  in  open  and  notorious  possession  thereof,  an  answer 
tliat  he  took  actual  possession  and  remained  in  open  and  no- 
torious possession  was  held  sufficiently  responsive,  although  it 
did  not  state  that  the  possession  was  exclusive.^ 

§  919.  Objections  to  interrogatories. — Objections  to  inter- 
rogatories' should  be  made  when  they  are  submitted,  or,  at 
least,  before  the  jury  retires;  otherwise  they  will  be  considered 
as  waived.^  Interrogatories  to  the  jury,  like  questions  to  a 
witness,  are  sometimes  so  adroitly  framed  as  to  seem  to  require 
a  single  indivisible  answer,  while,  in  truth,  more  than  one 
question  is  implied  and  the  answer  is  divisible.  Such  inter- 
rogatories perplex  a  jury,  and  not  unfrequently  mislead  them.-^ 
The  safest  course  is  to  object  to  their  form  before  they  are  sub- 
mitted to  the  jury,  and  to  demand  that  they  be  so  framed  as  to 
prevent  misconception.  If  this  demand  is  refused,  an  excep- 
tion should  at  once  be  taken  and  a  bill  tendered.  If  this  course 
is  not  deemed  expedient,  then  ask  the  court — and  ask  in  writ- 
ing— to  instruct  the  jury  that  one  answer  may  be  made  to  a 
distinct  part  of  a  divisible  question,  and  another  answer  to  an- 

'  Green  v.  Tower,  49  Kan.  302,  S.  C.  tin  v.  Central  Iowa  R.  R.  Co.,  59  la. 

30  Pac.  R.  468.  411. 

*Scagel   V.  Chicago,  etc.,  Ry.   Co.,  *Gerhardt    v.   Swaty,  57   Wis.   24; 

83  la.  380,  S.  C.  49  N.  W.  R.  990.  Manny   v.   Griswold,   21   Minn.   506; 

'Robinson  v.  Moore,   1  Texas  Civ.  Brooker  v.  Weber,  41  Ind.  426;    Du- 

App.  93,  S.  C.  20  S.  W.  R.  994.     The  pont  v.  Starring,  42  Mich.  492. 

court  reached  this  conchision  l)y  hold-  *  Each  qnestion   should   be   limited 

ing    that    the    answer,    in   substance  to    a    single    material   fact   in   issue, 

and  effect,  amounted  to  a  finding  that  Jewell  v.  Chicago,  etc.,  Co.,  54  Wis. 

the  possession   was  exclusive.      See,  610;  City  of  Wyandotte  r.  Gibson,  25 

also,  Knight  v.  Knight,  6   Ind.  App.  Kan.  236;  Rosser  v.  Barnes,  16  Ind. 

268,  S.  C.  33  N.  E.   R.  456;   Mutual,  502;   Powell  v.  Chittick   (la.),  56   N. 

etc.,  Co.  V.  Cannon,  48  Ind.  264;  Mar-  W.  R.  652. 
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other  part.  It  sometimes  happens  that  interrogatories  assume 
facts,  and  when  this  does  happen,  it  is  well  to  ask  the  court 
in  writing  to  instruct  the  jury  that  they  are  not  bound  to  accept 
as  true  the  assumptions,  and  that,  to  ascertain  the  truth,  they 
must  go  to  the  evidence.  It  is  the  right  of  a  party  to  have 
interrogatories  answered  from  the  evidence,  and  he  may  right- 
fully ask  the  court  to  so  inform  the  jury. 

§  920.   Remedy  where  answers  are  uncertain  or  evasive. — 

Where  answers  are  uncertain,  or  not  responsive  to  the  ques- 
tions, a  motion  to  have  the  jury  sent  back  and  re-answer  them 
should  be  made  when  the  verdict  is  returned;^  and  where  a 
question  is  not  answered  at  all,  and  the  jury  are  discharged 
without  objection,  the  right  to  have  such  question  answered 
will  be  considered  as  having  been  waived.'^  A  motion  for  a 
judgment  on  the  answers,  notwithstanding  the  verdict,  will 
not  present  the  question.  That  procedure  is  only  effective 
where  the  answers  are  inconsistent  with  the  general  verdict. 
Nor  is  it  presented  by  a  motion    for  a  venire  de  novo.'^     The 

'  Bradley  v.   Bradley,   45   Ind.   67 ;  might  even  then  be  sent  back  to  an- 

Bartont).  Sanger,  47  Wis.  500;  Arthur  swer.     Tarbox  v.  Gotzian,  20  Minn. 

V.  Wallace,   8   Kan.   267.      See,    also,  139. 

Hyatt  V.  Clements,  65  Ind.  12;   Rush  'In  the  case  of  Bedford,  etc.,  R.  R. 

V.  Pedigo,  63  Ind.  479;    Dockerty   v.  Co.  w.  Rainbolt,  99  Ind.  551,  555,  the 

Hutson,  125 Ind.  102;  Elgin,  etc.,  Co.w.  court  says:     "A   venire   de  novo   can 

Raymond,  148  111.  241,  S.  C.  35  N.  E.  R.  only  be  awarded  when  the  verdict  of 

729.    Jury  were  recalled  to  make  omit-  the  jury   is  so  imperfect  that  a  judg- 

ted  answer  after  separation,  in  Spen-  ment  can  not  be  rendered   thereon. 

cerw.  Williams,  160  Mass. ,  S.  C.  35  The   general  verdict,  however,  when 

N.  E.  R.  88.  in  proper  form  covers  all  the  issues. 

"Brown  ?7.  Cent.  Pac.  R.  R.  Co.,  72  *       *      *      Until    overthrown    by     a 

Cal.  523,  S.  C.  12  Pac.  R.  512;  Mack  w.  special    finding   absolutely   inconsist- 

Leedle,  78  la.  164,  S.  C.  42  N.W.  R.  636 ;  ent  with  it,  the  general  verdict  stands, 

Longv.  Duncan,  10  Kan.  294;  Vaterv.  and  the  judgment  which  follows  is 

Lewis,  36  Ind.  288,  S.  C.  10  Am.  R.  29.  supported  by  it  and  does  not  in  any 

See,also,Barkloww.Sanger,47Wis.500;  manner  depend   for  support  on  the 

Fick  ^).  Mulholland,  48Wis.413,  Kan.  special   interrogatories."      The  court 

Pac.Ry.Co.v.  Pointer,  14  Kan.  87.  But  therefore   concludes  that    the  failure 

it  has  been  held  that  where  the  omis-  to   answer  interrogatories,  or  uncer- 

sion  to  answer  the  interrogatories  was  tain  and  evasive  answers,  where  there 

not  discovered  until  after  the  verdict  is  a  good  general  verdict  can  not  be 

■was  returned   and  entered,  the   jury  cause  for  a  venire  de  novo.    To  same 
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proper  mode  in  which  to  save  the  (question  is,  as  already  indi- 
cated, to  move  to  recommit  the  matter  to  the  jury  with  directions 
to  answer  fully  and  fairly,  or,  at  least,  to  object  to  receiving 
the  verdict  until  proper  answers  are  returned,  and,  if  the 
motion  or  objection  be  overruled,  except  and  assign  the  ruling 
as  cause  for  a  new  trial.' 

§  921.  Answers  must  be  sijS^iied  by  foreman. — A  statute  re- 
quiring the  verdict  to  be  signed  by  the  foreman  of  the  jury  ap- 
{)lies  to  the  answers  to  interrogatories.^  And  the  customary 
and  better  practice  under  such  a  statute  is  for  him  to  sign  each 
answer.  But  this  requirement  may  be  waived  by  receiving 
unsigned  answers  without  objection.'' 

§  922.  When  they  control  the  general  verdict. — Where  ma- 
terial and  proper  findings  of  fact  by  the  jury  in  answer  to  spe- 
cial interrogatories  are,  when  constriied  together,  irreconcila- 
bly in  conflict  with  the  general  verdict,  they  will  control  it.* 
So,  where  one  uncontradicted  finding  is  irreconcilably  in  con- 
flict with  the  general  verdict  upon  a  single  material  point  nec- 
essary to  support  the  verdict,  we  suppose  such  finding  will 
control.^  But  answers  to  interrogatories  will  control  the  gen- 
effect  are  Chicago  &  E.  I.  R.  R.  Co.  r.  Co.  V.  Myers  (Ind.),  36  N.  E.  R. 
Ostrander,  116  Ind.  259;  Pittsburgh,  32;  Cronk  v.  Chicago,  etc.,  Ry.  Co, 
etc.,  Ry.  Co.  v.  Hixon,  110  Ind.  225,  (S.  Dak.),  52  N.  W.  R.  420;  Richard- 
and  cases  cited  in  following  note.  son  v.  Weare,  62  N.  II.  80;  Clark  v. 

'West  V.  Cavins,  74  Ind.  205;  Mc-  IMissouri,  etc.,  Ry.  Co.,  35  Kan.  350; 
Klfresh  v.  Guard,  32  Ind.  408;  Ogle  v.  Vaughn  v.  California,  etc.,  Ry.  Co.,  83 
Dill,  61  Ind.  438;  Chicago  &  E.  I.  R.  Cal.  18,  S.  C.  23  Pac.  R.  215;  Coffman 
R.  Co.  V.  Ostrander,  116  Ind.  259;  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  57 
Staser  v.  Hogan,  120  Ind.  207.  N.  W.  R.  955.     See,  also,  Schaffner  v. 

'  Sage  V.  Brown,  34  Ind.  464.  See,  Kober,  2  Ind.  App.  409,  S.  C.  28  N.  E. 
also,  Greenberg  v.  Hoff,  80  Cal.  81,  S.  R.  871 ;  Grand  Rapids  &  I.  R.  R.  Co. 
C.  22  Pac.  R.  69.  v.  McAnnally,  98  Ind.  412;    Leaven- 

»Vatert'.  Lewis,  36  Ind.  288,  S.  C.  worth,  etc.,Co.  •».Wilkins,45  Kan.  674, 
10  Am.  R.  29.  S.   C.  26  Pac.  Rep.  16;    Krauskoff  v. 

♦  Stewart  v.  Patrick,  5  Ind.  App.  50,S.  Krauskoff,  82  la.  536,  S.  C.  48  X.  W. 
C.  30  N.  E.  R.  814 ;  Lynch  v.  Chicago,     R.  932. 

etc.,  R.  R.  Co.  (Ind.),  36  N.  E.  R.  44;        ^See  Indianapolis,  etc.,  R.  R.  Co.  v. 
Brown  v.  Ohio  &  M.  Ry.  Co.  (Ind.),     Stout,  53  Ind.  143,  148;    Korrady  v. 
35   N.    E.   R.    503;     Cadwallader    v.     Lake  Shore,  etc.,  Co.,  131  Ind.  261,  S. 
Louisville,  N.  A.,  etc.,  Co.,  128   Ind.     C.  29  N.  E.  R.  1069,  1071. 
518,  S.  C.  27  N.  E.  Rep.  161;    Penna. 
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eral  verdict  only  when  both  can  not  stand  together  and  the 
antagonism  is  so  great  that  it  can  not  be  removed  by  any  evi- 
dence admissible  under  the  issues.^  The  general  verdict  will 
stand  if  the  answers  to  the  interrogatories  can  be  reconciled 
with  it  on  any  reasonable  hypothesis.'^  Some  of  the  courts 
have  gone  very  far  in  upholding  general  verdicts  upon  this 
ground.^  And  it  is  equally  well  settled  that  if  the  answers  to 
the  interrogatories  are  inconsistent  with  one  another,  or  con- 
tradictory and  uncertain,  the  general  verdict  will  prevail.^  If 
the  special  findings  are  fairly  open  to  a  double  construction, 
that  will  be  adopted  which  upholds  the  general  verdict.^  Im- 
material, evidentiary  and  fatally  indefinite  findings  and  mere 
conclusions  of  law  may  be  disregarded. '^  And  where,  as  in  case 
of  several  paragraphs  of  complaint  with  interrogatories  con- 
fined to  one  of  them,  the  special  findings  do  not  cover  all  the 
issues,  and  are  not  inconsistent  with  the  general  verdict,  as  to 
the  other  issues,  the  general  verdict  may  control,  notwith- 
Muncie  Street  Ry.  Co.  v.  Maynard,     Johnson,  7  Ind.  App.  441,  S.  C.  33  N.  E 


5  Ind.  App.  372,  S.  C.  32  N.  E.  R.  343 ; 
Amidon  v.Gaff,  24  Ind.  128 ;  Stevens  v. 
Logansport,  76  Ind.  498 ;  Board  v.  Ba- 
con, 96  Ind.  31 ;  Shoner  v.  Penna.  Co., 
130  Ind.  170;  Rittenhouse  v.  Knoop, 
(Ind.),  36  N.  E.  R.  384.  In  some  ju- 
risdictions, however,  the  rule  is  not 
so  strict. 

*  Stein  V.  Chicago,  etc.,  Ry.  Co.,  41 
111.  App.  38;  Louisville,  E.  &  St.  L., 
etc.,  Co.  V.  Summers,  131  Ind.  241,  S.  C. 
30  N.  E.  R.  873 ;  Kuhnsr. Gates,  92  Ind. 
66;  Ridgeway  v.  Dearinger,  42  Ind. 
1.57;Shoneri;.Penna.Co.,130Ind.l70; 


R.  1004;  Pieartt'. Chicago, etc.,  Ry.Co., 
82  la.  148,  S.  C.  47  N.  W.  R.  1017; 
Brown  v.  Stoerkel,  74  Mich.  269,  S.  C. 
3  L.  R.  A.  430. 

*  Gates  V.  Scott,  123  Ind.  459 ;  Rice 
V.  Manford,  110  Ind.  596 ;  Kirkpatrick 
V.Reeves,  121  Ind.  280;  Heltonville 
Mfg.  Co.  V.  Fields  (Ind.),  36  N.  E.  R. 
529;  Williams  v.  Eikenberry,  22  Neb. 
210,  S.  C.  34  N.  W.  Rep.  373 ;  German 
Ins.  Co.  V.  Smelker,  38  Kan.  285,  S.  C. 
16  Pac.  R.  735. 

^  Warner  t).  United  States  Mut.  Ace. 
Assn.,  8  Utah,  431,  S.  C.  32  Pac.  Rep. 


Peninsular  Land,  etc.,  Co.  v.  Frank-    696;    Solomon   R.  R.  Co.  v.  Jones,  34 


lin  Ins.  Co.,  35  W.  Va.  666,  S.  C.  14  S. 
E.  R.  237.  See,  also,  Bevins  v.  Smith, 
42  Kan.  250,  S.  C.  21  Pac.  R.  1064. 

3  See  Treffert  v.  Ohio  &  M.  Ry.  Co., 
36  111.  App.  93;  Kentucky,  etc.,  Co.?? 


Kan.  443,  S.  C.  8  Pac.  R.  730;  Stevens 
V.  Matthewson,  45  Kan.  594,  S.  C.  26 
Pac.  R.  38. 

« Gatling  V.  Boone,  101  N.  Car.  61, 
S.  C.  7  S.  E.  R.  477;  Mays  v.  Foster, 


McKinney  (Ind.),36N.E.R.448;  Todd  26  Kan.  518;    Sanders  v.  Weelburg, 

V.  Badger,  1.34  Ind.  204,  S.  C.  33  N.  E.  107  Ind.  266;  Porter  v.Waltz,  108  Ind. 

R.963;  Ohio  &  M.  Ry.  Co.  v.  Smith,  5  40;  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 

Ind.  App.  560,  S.  C.  32  N.  E.  R.  809;  Wood,  113  Ind.  544,  S.  C.  14  N.  E.  R. 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  572;  Thayer  v.  Richard,  44  111.  App. 
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standing  the  findings  are  inconsistent  therewith  as  to  the  issue 
which  they  cover.' 

§  923.   Presumptions  and  intendments. — A  general  verdict 

finds  all  the  essential  facts  and  issues  in  favor  of  the  party  for 
whom  it  is  rendered.  All  proper  presumptions  and  intend- 
ments are  made  in  favor  of  the  general  verdict  and  nothing  in 
favor  of  the  answers  to  interrogatories.^  The  absence  from  the 
special  findings  of  facts  supporting  the  general  verdict  does 
not,  therefore,  justify  the  conclusion  that  they  were  not  proved. 
On  the  contrary,  the  presumption  is  that  they  were  proved, 
unless  the  answers  affirmatively  show  that  they  were  not 
proved.^ 

§  924.   Motion  for  Judorment  on  special  findino:s — New  trial. 

— Where  a  party  is  entitled  to  judgment  on  the  special  findings 
in  answer  to  interrogatories,  he  sliould  move  for  judgment 
thereon,  notwithstanding  the  general  verdict;  otherwise,  no 
question  concerning  the  right  to  such  judgment  can  be  made 
on  appeal.*     An  exception  to  the  ruling  thereon  should  then 


19o;  Bechdolt  v.  Grand  Rapids  ifc  I. 
Ry.  Co.,  113  Ind.  343,  S.  C.  15  N.  E. 
R.  686 ;  Banner  Tobacco  Co.  v.  Jeni- 
son,  48  Mich.  459.  So  may  findings 
not  within  the  issues.  Manning  v. 
Gasharie,  27  Ind.  399;  Hamilton  v. 
Shoaff,  99  Ind.  03;  Eberhardt  v.  San- 
ger, 51  Wis.  72 ;  Bonham  v.  Iowa,  etc., 
Co.,  25  Iowa,  328;  City  of  AVyandotte 
V.  White,  13  Kan.  191;  Sheahan  v. 
Barry,  27  Mich.  217;  Jordan  v.  St. 
Pauli  etc.,  Co.,  42  Minn.  172,  S.  C.  6  L. 
R.  A.573. 

'Toledo,  etc.,  Ry.  Co.  v.  Milligan, 
52  Ind.  505 ;  Frazer  v.  Boss,  66  Ind. 
1;  Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
V.  Johnson,  7  Ind.  App.  441,  S.  C.  33 
N.  E.  R.  1004;  Lake  Erie  &  W.  Ry. 
Co.  r.  Fishback,  5  Ind.  App.  403,  S.  C. 
32  N.  E.  R.  346. 

'Cook  V.  Howe,  77  Ind.  442;  Keid- 
elsheimer  v.  Miller,  107  Ind.  485 ;  Rice 


V.  City,  108  Ind.  7;  Town  of  Freedom 
V.  Norris,  128  Ind.  377  ;  Town  of  Posey- 
ville  V.  Lewis,  126  Ind.  80;  Ohio  &  M. 
R.  R.  Co.  V.  Trowbridge,  126  Ind.  391. 

'  Matchett  v.  Cincinnati,  etc.,  Ry. 
Co.,  132  Ind  334,  S.  C.  31  N.  E.  R.  792, 
794 ;  Rogers  v.  Leyden,  127  Ind.  50, 59, 
S.  C.  26  N.  E.  R.  210. 

^Bartlett  v.  Pittsburgh,  C.  &  St.  L. 
Ry.  Co.,  94  Ind.  281;  Campbell  v. 
Dutch,  36  Ind.  504 ;  Stockton  v.  Stock- 
ton, 40  Ind.  225 ;  Louisville,  N.  A.  <& 
C.  Ry.  Co.  V.  Stommel,  126  Ind.  35; 
Smith  V.  Heller,  119  Ind.  212 ;  Johnson 
r.  Miller,  82  la.  693,  S.  C.  47  N.  W.  R. 
903;  Smith  v.  McCarthy,  33  111.  App. 
176 ;  Shenners  r.W' est  Side,  etc., Co.,  78 
WMs.  382,  S.  C.  47  N.  W.  R.  622.  It 
can  not  be  presented  by  motion  for  a 
new  trial.  Tritlipo  v.  Lacy,  55  Ind. 
287;  Terre  Haute,  etc.,  R.  R.  Co.  r. 
Clark,  73  Ind.  168 ;  Northwestern  Mat. 
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be  taken  by  the  party  against  whom  it  is  made;  ^  but  such  a 
motion  is  a  direct  motion  which  is  properly  a  part  of  the  rec- 
ord without  a  bill  of  exceptions. ^  It  does  not  prevent  a  sub- 
sequent motion  for  a  new  trial, ^  nor  is  it  cut  off  by  a  motion 
for  a  new  trial,*  or  in  arrest  of  judgment.^  The  evidence  can 
not  be  considered  upon  such  a  motion,^  nor  can  the  truth  or 
falsity  of  the  special  findings  be  presented  either  by  a  motion 
to  make  them  more  specific  or  by  a  motion  for  a  venire  de  novo."^ 
If  they  are  contrary  to  the  evidence  they  may  be  attacked  by  a 
motion  for  a  new  trial,  but  it  can  seldom,  if  ever,  happen  that 
such  a  motion  would  be  necessary  upon  the  part  of  one  in 
whose  favor  the  general  verdict  is  returned,  and  if  the  special 
findings  are  consistent  with  the  general  verdict,  such  a  motion 
by  the  other  party  will  do  no  good,  unless  the  general  verdict 
is  also  set  aside,  as  it  finds  all  essential  facts  necessary  to  be 
established  by  the  party  in  whose  favor  it  is  rendered.^ 

Fire  Ins.  Co.  v.  Blankenship,  94  Ind.  Jacquay  v.  Hartzell,  1  Ind.  App.  500. 

535.  *Lemke  v.  Chicago,  etc.,  R.  R.  Co., 

•     1  Campbell  v.  Dutch,  36   Ind.  504;  39  Wis.  449. 

Terre  Haute,  etc.,  R.  R.  Co.  v.  Clark,  «Coxu.  Ratcliffe,  105  Ind.  374;  Penn- 

73  Ind.  168.  sylvania  Co.   v.   Smith,   98   Ind.   42; 

'Redinbo    v.   Fretz,   99    Ind.    458;  Murray  v.  Phillips,  59  Ind.  56. 

Campbells.  Dutch,  36  Ind.  504;  Mon-  'Louisville,  N.  A.  &  C.  Ry.  Co.  v. 

roe  V.  Adams  Exp.  Co.,  65  Ind.  60.  Thompson,  107  Ind.  442. 

3  Brannon  v.  May,  42  Ind.  92 ;  Ronan  ^  See  Murray  v.  Phillips,  59  Ind.  56, 

V.  Meyer,  84  Ind.  390;  Indianapolis  &  58;    Ohio  &  M.  Ry.  Co.  v.  Selby,  47 

V.  R.  R.  Co.  V.  McCaffrey,  62  Ind.  552.  Ind.  471 ;    Staser  v.  Hogan,  120  Ind. 

*  Leslie    v.   Merrick,   99    Ind.   180;  207,227,228. 
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§  925.  Definition  and  nature. — A  special  verdict  i.s  a  find- 
ing of  the  facts  in  a  case  by  the  jury  with  a  conditional  con- 
clusion that,  if  upon  such  facts  the  law  is  for  the  plaintiff,  then 
they  find  for  the  plaintiff;  if  for  the  defendant,  then  they  find 
for  the  defendant.^  It  is  a  very  different  thing  from  special 
findings  of  facts  by  the  jury  in  answer  to  interrogatories,  al- 
though the  digests  and  text-books  sometimes  call  such  findings 
a  special  verdict,  and  thus  create  confusion  and  discord.  It 
is  much  more  like  a  special  finding  by  the  court,  and  is  gov- 
erned, in  most  respects,  by  the  same  rules,  while  the  rules  ap- 
plicable to  answers  to  special  interrogatories  are  widely  differ- 
ent in  some  very  essential  particulars.  In  most  jurisdictions, 
where  a  special  verdict  is  returned  there  is  no  general  verdict, 
while  special  findings  in  answer  to  interrogatories  can  be  made 


'  Mumford  v.  Wardwell,  6  Wall.  423 ; 
Cook  V.  Gerrard,  1  Saund.  170;  2 
Tidd's  Pr.  896,  897.  "And  herein 
they  state  the  naked  facts,  as  they 
find  them  to  be  proved,  and  pray  the 
advice  of  the  court  thereon  ;  conclud- 
ing conditionally,  that,  if  upon  the 
whole  matter  the  court  should  be  of 
opinion  that  the  plaintiff  had  a  cause 


of  action,  they  find  for  the  plaintiff; 
if  otherwise,  then  for  the  defendant." 
3  Blk.  Com.,  *  377.  It  has  been  held 
that  a  general  verdict  is  not  rendered 
special  by  merely  designating  the 
ground  upon  which  it  is  based.  Shif- 
flet  V.  Morelle,  68  Tex.  382.  See,  also. 
Porter  v.  Western,  etc.,  Co.,  97  N. 
Car.  66. 
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only  when  a  general  verdict  is  also  returned.  So,  a  special 
verdict,  at  common  law,  must  find  all  the  facts  in  issue,  and, 
even  in  those  jurisdictions  in  which  the  failure  to  do  so  will 
not  necessarily  vitiate  the  verdict,  all  facts  not  found  will  be 
considered  as  found  against  the  party  having  the  burden, 
while  special  interrogatories  and  answers  need  not  cover  the 
entire  case,  but  may  relate  to  any  one  or  more  facts  in  issue. 

§  926.  Eig-ht  to  special  verdict. — In  the  absence  of  any 
statutory  provision  upon  the  subject,  it  is  optional  with  the 
jury  to  return  eitlier  a  general  or  a  special  verdict.^  But  the 
court  may  order  a  special  verdict  of  its  own  motion,^  and,  in 
most  jurisdictions,  either  party  is  entitled  to  a  special  verdict 
upon  properly  requesting  it.^  The  refusal  of  the  court,  upon 
request  of  a  party  to  instruct  the  jury  that  they  have  the  right 
to  return  a  special  verdict,  under  a  statute  so  providing,  is 
error.*  But  where  no  such  request  is  made,  there  is  no  avail- 
able error  in  failing  to  submit  to  the  jury  a  form  of  special 
verdict  prepared  by  one 'of  the  parties.^ 

§  927.  When  advisable. — It  is  often  advisable  to  take  a  spe- 
cial verdict,  for  a  special  verdict  contains  only  facts,  leaving 
to  the  court  the  ultimate  decision  of  the  cause.  By  this  course 
a  responsibility  is  directly  fastened  upon  jurors,  and  they  are 
deprived  of  the  shelter  so  often  afforded  by  a  general  conclu- 
sion. Where  the  law  and  the  facts  are  blended,  jurors,  as  a 
general  rule,  are  not  quite  so  scrupulous  as  where  they  are  re- 
quired to  find  only  upon  the  facts.  General  verdicts  more 
readily  than  special  ones  supply  a  refuge  for  jurors  whose 
minds  are  influenced  by  passion  or  prejudice;  for,  where  the 
verdict  is  special,  they  can  not  so  easily  evade  the  force  of  the 

'Steph.  PL,  *92;    4  Minor's  Inst.,  Hopkins    v.    Stanley,    43    Ind.    553; 

833;  Pittsburgh,  etc.,  Co.  v.  Ruby,  38  Woodward  v.  Woodson,  6  Munf.(Va.) 

Ind.  294;    Ruffing  v.  Tilton,  12  Ind.  227. 

259;    Hall  v.  Carter,  74  la.  364,  S.  C.  *  Adams  Express  v.  Pollock,  12  Ohio 

37  N.  W.  R.  956.  St.  618. 

'Weatherby  v.  Higgins,  6  Ind.  73;  MVoollen  v.  Whitacre,  91  Ind.  502; 

Lowman  v.  Sheets,  124  Ind.  416.  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Kane, 

'See   Bird  v.   Lanius,  7   Ind.  615;  120  Ind.  140,  S.  C.  22  N.  E.  R.  SO, 


§  'J28  SPECIAL    VEKDICTS.  1101 

evidence.  Where  there  is  reason  to  fear  that  improper  motives 
may  influence  a  jury,  and  the  evidence  is  strongly  against  their 
prejudices,  it  is,  in  general,  wise  to  ask  a  special  verdict.  In 
cases  where  the  defense  is  one  which  a  juror  is  likely  to  regard 
as  technical,  a  special  verdict  should  be  demanded.  So,  where 
the  defense  is  founded  upon  the  statute  of  frauds  or  the  statute 
of  limitations,  or  where  a  discharge  in  bankruptcy  is  relied  on, 
and  in  like  cases,  it  is,  as  a  general  rule,  expedient  to  take  a 
special  verdict.  So,  too,  where  one  party  is  a  rich  man,  or  a 
corporation,  and  the  case  is  one  which  is  likely  to  arouse  prej- 
udice, a  special  verdict  will  often  counteract  the  sinister  in- 
fluence of  prejudice.  It  is,  indeed,  true,  as  a  general  rule,  that 
wherever  the  case  is  one  strongly  appealing  to  the  passions  or 
prejudices  of  a  jury  the  better  course  is  to  take  a  special  ver- 
dict, it  is,  of  course,  implied  that  the  evidence  is  favorable 
to  the  party  who  asks  a  special  verdict;  for  if  it  is  against  him, 
then  he  had  better  take  the  chances  of  a  general  verdict. 

§  928.  When  not  advisable. — It  is  much  more  hazardous  for 
the  party  who  has  the  burden  of  proof  to  ask  a  special  verdict 
than  for  the  adverse  party,  since  it  is  a  well  settled  rule  that, 
if  all  the  material  facts  are  not  found,  the  party  who  has  the 
burden  will  be  the  sufferer.^  It  is  for  this  reason  that  it  is 
usually  safer  for  the  defendant  than  for  the  plaintiff  to  ask  a 
special  verdict.  The  absence  of  one  material  fact  may  preclude 
a  recovery  by  the  party  upon  whom  the  burden  rests,  while 
the  statement  of  one  controlling  fact  may  secure  success  for 
the  party  not  thus  burdened. ^  It  is  manifest,  therefore,  that 
the  party  who  has  the  burden  should  be  very  careful  in  asking 
a  special  verdict,  and  extremely  vigilant  in  putting  before  the 
jury  every  material  fact.  Omission  means  disaster.  On  the 
other  hand,  the  party  to  whom  one  material  fact  will  bring 
success  will  be  very  unwise  if  he  does  not  place  tliat  fact  in  a 
conspicuous  position.  It  is  to  be  kept  in  mind,  however,  that, 
where  there  is  reason  to  suspect  that  the  jury  will  find  for  the 

'Tidd's  Pr.,  *896  n. 

'  Rice  V.  City,   108  Ind.  7,  S.  C.  58  Am.  R.  22. 
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adversary,  it  is  best  not  to  allow  them  to  see  too  clearly  the 
effect  the  fact  will  have.  Where  this  is  the  case,  it  is  better  to 
somewhat  conceal  the  leading  fact  by  close  association  with 
facts  of  less  importance. 

§  929.   May  prevent  defeat  where  Judge  is  unfavorable. — A 

special  verdict  is  sometimes  a  means  of  preventing  defeat  where 
the  judge  is  unfavorable;  for,  although  it  is  true  that  the  jury 
find  only  the  facts,  leaving  exclusively  to  the  court  the  duty  of 
declaring  the  law,  yet  the  manner  of  instructing  the  jury  often 
exhibits  to  them  the  opinion  of  the  judge,  and  induces  them 
to  surrender  to  his  opinion  their  own  convictions.  This  is 
true  even  where  the  judge  instructs  only  upon  propositions  of 
law,  and  where  there  are  no  errors  in  his  instructions;  for 
meaning  and  desire  are  often  conveyed  by  manner  and  em- 
phasis as  well  as  by  words.  Where  the  facts  are  found  by  the 
jury,  then  the  judge  can  do  nothing  more  than  apply  the  law  to 
facts  so  found,  for  in  such  a  case  there  is  no  necessity  for  general 
instructions.  All  that  the  judge  can  properly  do  in  such  a 
case  is  to  give  appropriate  instructions  as  to  the  frame  of  the 
verdict  and  as  to  general  rules  of  evidence.^  In  doing  this 
there  is  little  opportunity  for  intimating  his  own  opinion  to 
the  jury. 

§  930.  Preparation  of  special  verdict. — It  is  proper,  and, 
indeed,  customary  for  counsel  upon  either  side  to  prepare  a 
form  of  special  verdict  for  the  jury,  subject  to  the  correction  of 
the  court. ^  But  the  jury  are  not  bound  to  adopt  the  draft  of  a 
special  verdict  prepared  for  them  by  either  party;  they  may 
either  modify  it  or  frame  one  for  themselves. ''*  It  is  not  pru- 
dent to  intrust  to  any  jury  the  work  of  preparing  a  special  ver- 
dict. It  is  a  work  that  calls  into  exercise  skill  and  care,  and 
should  not  be  done,  if  it  can  be  avoided,  under  pressure  or  ex- 

*  The  Indianapolis,  etc.,  Co.  v.  Fraw-  Wallingford  v.  Dunlap,  14  Pa.  St.  31  ; 

ley,  110  Ind.   18;    Indianapolis,  etc.,  4  Minor's  Inst.,  833. 

Co.  V.  Bush,  101  Ind.  582.  'Millerv.Shackleford,4Dana(Ky.), 

»  Mumford  v.  Wardwell,  6  Wall.  (IT.  264 ;  Hopkins  v.  Stanley,  43  Ind.  553 ; 

S.)  423;    Hopkins  v.  Stanley,  43  Ind.  Bac.  Abridg.  Verdict,  D. 
553;    2  Tidd's   Pr.,   897.      See,    also. 
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citement.  It  is  difficult  to  discriminate  between  facts  and  mere 
evidence  or  conclusions  of  law,  and  to  marshal  and  array  the 
ultimate  facts  as  they  should  be  in  a  special  verdict.  If  there 
must  be  error,  it  is  better  to  have  too  much  in  the  verdict  than 
too  little;  but  care  must  be  taken  that  there  are  no  material 
inconsistencies,  for  he  who  has  the  burden  may  have  his  case 
ruined  by  inconsistencies  and  contradictions  which  neutralize 
the  ultimate  facts  found  in  his  favor.  Another  reason  for  do- 
ing this  work  in  good  time  is  that  the  form  of  the  verdict 
which  it  is  proposed  to  submit  to  the  jury  ought  to  be  in  the 
hands  of  the  court  a  reasonable  length  of  time  before  the  case 
is  given  to  the  jury;  for  it  is  the  right  of  the  court  to  have  a 
reasonable  time  to  inspect  the  draft  which  it  is  proposed  to  lay 
before  the  jury. 

§931.   Special   verdict   must  find  the  ultimate  facts. — A 

special  verdict  must  find  the  material  and  ultimate  facts,  and 
not  mere  evidence.^  Mere  evidentiary  facts,  tending  only  to 
show  the  existence  of  the  ultimate  facts,  are  insufficient. ^ 
Where  inferences  of  fact  are  to  be  made,  they  must  be  made  by 
the  jury,  and  not  by  the  court. ^     The  reason  for  these  rules  is 

•Brown  v.  Ralston,  4  Rand.  (Va.)  Car.)  309;  Seward  v.  Jackson,  8  Cow. 

504;  Stribblingr.  Bank.oRand.  (Va.)  (N.  Y.)  406;    Rex  r.  Iluggins,  2  Ld. 

132;  La  Frombois  v.  Jackson,  8  Cow.  Raym.  1574,  1581;    Bird  v.  Appleton, 

(N.  Y.)  589,  S.  C.  18  Am.  Dec.  463;  1  East,  111;    McMichen  v.  Amos,  4 

Hill  tj.  Covell,  1  N.  Y.  522;    Langley  Rand.  (Va.)   134.     But  compare   Al- 

V.  Warner,  3  N.  Y.  327;    Kuhlman  v.  hambra,  etc.,  Co.  v.  Richardson,  72 

Medlinka,  29  Texas,  385;   Thayer  v.  Cal.  598. 

Society,   20    Pa.    St.   60;    Withani   v.  ^Vincent  i\  Morrison,  Breeze  (111.), 

Lewis,  1  Wils.  48;    Leach  v.  Church,  227,  228;  Prentice  v.  Zane,  8  IIow.(U. 

10  Ohio  St.  148;  Woodfill  v.  Patton,  76  S.)   470,  484;    Barnes  v.  "Williams,  11 

Ind.575;  Gordon  v.  Stockdale,  89  Ind.  Wheat.    (U.  S.)  415;    Henley   v.  Ar- 

240.      Evidence    is    a  very   different  buckle,  13  Mo.  209;  Poulson  t-.  Collier, 

thing  from  the  facts  themselves  and  18  Mo.  App.  583,  604;  Loew  v.  Stocker, 

can   not  take   their  place.     Parks  r.  61  Pa.  St.  347,  352 ;    Mahoney  v.  Ash- 

Satterthwaite,  1'32  Ind.  411;    Kirkpat-  ton,  4  H.  &  M.  (Md.)  210;    Blake  v. 

rick   V.   Reeves,   121    Ind.    280;    Clay  Davis,  20  Ohio,  231,  248;    Hankey  i-. 

County  V.  Simonsen,  1  Dak.  403.  Downey,  3  Ind.  App.  325,  331 ;    Chi- 

» Locke  V.  Merchants'  Nat.  Bank,  66  cago,  St.  L.  &  P.  R.  R.  Co.  r.  Fry,  131 

Ind.  353;    Sisson  r.  Barrett,  2  N.  Y.  Ind.  319,325;    Lake  Shore,  etc.,  Co. 

406;    State  v.  Watts,  10  Ired.  L.  (N.  v.  Stnpak,  123  Ind.  210,  229.    "It  is  an 
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that  it  is  the  province  of  the  jury  to  find  the  facts  and  that  of 
the  court  to  determine  the  law,  so  that  if  the  ultimate  and  in- 
ferential facts  are  not  found,  the  court  must  invade  the  pro- 
vince of  the  jury  to  ohtain  the  facts  upon  which  to  apply  the 
law,  as  no  general  instructions  are  given  in  such  a  case,  and 
the  law  can  therefore,  only  be  pronounced  upon  the  special 
verdict.  So,  on  the  other  hand,  mere  conclusions  of  law  are 
insufficient  and  improper  in  a  special  verdict.^  They  will  not, 
however,  vitiate  the  verdict,  if  enough  ultimate  facts  are  found 
to  support  a  judgment.  They,  as  well  as  the  mere  evidentiary 
facts  and  findings  without  the  issues,  will  simply  be  disre- 
garded as  surplusage,  leaving  the  verdict  to  stand  or  fall  upon 
the  ultimate  facts  alone. ^  It  is  sometimes  very  difficult  to 
determine  what  is  an  ultimate  fact  and  what  is  mere  evidence 
or  a  mere  conclusion  of  law,  but  the  following  examples  will 
serve  to  indicate  the  distinction.  Thus,  it  has  been  held  that 
a  finding  that  "on  the  29th  day  of  January,  the  plaintiff 
received  a  letter  from  the  defendants,  inclosing  said  note, 
which  was  the  first  notice  the  plaintiff  had  of  the  non-payment 
of  said  note,"  was  a  finding  of  a  mere  evidentiary  fact.^  So, 
where  the  question  involved  was  as  to  the  assent  of  a  party,  a 
finding  which  stated  facts  from  which  such  assent  might  be 
inferred  was  held  insufficient  because  it  did  not  state  it  as  an 


inflexiblerule,"saysMr.  Minor,  "that  Boatman,   49   Ind.    104;     Goldsby  v. 

the  court,  upon  a  special  verdict,  can  Robertson,    1   Blackf.    (Ind.)    247;    2 

infer  no  facts  whatsoever  from  those  Tidd's  Pr.  897 ;  Ross  v.  United  States, 

found."    4   Minor's  Inst.,  834.      But  12  Ct.  CI.  565. 

this  rule  does  not  prevent  inferences  "^  Indianapolis,  P.  &  C.  Ry.   Co.  v. 

of  law  or  construction  of  written  in-  Bush,  101  Ind.  582;  Louisville,  N.  A. 

struments   by   the   court.     Gibson   v.  &  C.  Ry.  Co.  i;.  Frawley,  110  Ind.  18; 

Fristoe,  1   Call.   (Va.)  62;    Chapman  Terre  Haute,  etc.,  Co.  v.  Brunker,  128 

V     Armistead,   4    Munf.    (Va.)    382;  Ind.  542;   Louisville,  N.  A.  &  C.  Ry. 

Blank's  Admr.  v.  Foushee,  4  Munf.  61.  Co.  v.  Green,  120  Ind.  367,  373 ;  John- 

'Hankeyu.  Downey,3Ind.  App.325,  son  v.  Putnam,  95  Ind.  57;   Hender- 

S.  C.  29  N.  E.  R.  606 ;  Chicago,  St.  L.  &  son  v.  Dickey,  76  Ind.  264 ;    Reeves  v. 

P.Ry.Co.'y.Burger,124Ind.275;Dixon  Grottendick,  131  Ind.  107,  S.  C.  30  N. 

V.  Duke,  85   Ind.  434;  Locke  v.  Mer-  E.  R.  889;  Peterson  v.  U.  S.,  2  Wash, 

chants' Nat.  Bank,  66  Ind.  353;   Con-  C.  C.  36. 

ner  v.  Citizens'  St.  Ry.  Co.,  105  Ind.  '  Locke  v.  Merchants'  Nat.  Bank,  66 

62,  S.  C.  4  N.  E.  R.  441 ;    Keller  v.  Ind.  353,  358,  364. 
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ultimate  or  inferential  fact.^  Again,  where  the  question  was 
as  to  whether  the  defendant  had  promised  to  pay  a  deht,  a 
mere  finding  that  he  used  certain  language  therein  set  out  was 
held  insullicient.'-  So,  where  a  written  instrument  set  out  in 
the  finding  recited  a  valuahle  consideration,  the  finding  was 
held  insuflicicnt,  because  it  did  not  state  such  consideration  as 
a  fact.-''  A  statement  that  a  party  signed  a  certain  instrument 
is  not  sufficient  as  a  finding  of  the  ultimate  fact  that  he  executed 
it.^  Where  fraud  is  in  issue,  it  also  must  be  found  as  an 
ultimate  fact,  notwithstanding  the  evidentiary  facts  found 
strongly  tend  to  show  it."''  So,  where  the  question  is  one  of 
mixed  law  and  fact,  the  ultimate  fact  must  also  be  found,  and 
it  seems  that  both  it  and  the  specific  facts  should  be  stated  so 
that  the  opinions  of  the  court  and  jury  may  coincide.  Thus, 
where  the  controversy  was  as  to  whether  an  act  had  been  done 
within  a  reasonable  time.  Chief  Justice  Marshall  said:  "The 
only  point  which  presents  any  difficulty  in  the  opinion  of  the 
court,  is  the  objection  founded  on  the  omission  of  the  verdict 
to  find  that  the  abandonment  was  made  in  a  reasonable  time." 
After  showing  that  it  was  not,  in  the  case  under  consideration, 
a  pure  question  of  law,  he  further  said:  ''It  therefore  remains 
a  question  compounded  of  law  and  fact  wliich  must  be  found 
by  a  jury.  In  this  case  the  jury  have  found  an  abandonment, 
but  have  not  found  whether  it  was  made  in  due  time  or  other- 
wise.'"'' The  rule  has  also  been  applied  in  cases  of  negligence. 
Where  there  is  no  positive  law  or  fixed  standard  of  duty,  it  is 
not  a  pure  question  of  law,  and  must  therefore  be  found  as  a 
fact.'     On  the  other  hand,  it  has  been  held  that  a  finding  in 

» Barnes  v.  Williams,  11  Wheat.  (U.  v.  Pierson,  112  Ind.  430;  Sickman  v. 

S.)  415.  AVilhelm,  130    Ind.    480;   Cicero    Tp. 

»Lanagin  r.  Novvland,   44  Ark.  84,  v.   Picken,    122   Ind.   260;    Wilson  v. 

89.     But  compare  Shaw  v.  Barney,  86  Campbell,  119  Ind.  286. 
N.  Car.  331;    Allen  v.  Ferguson,  18        'Chesapeake   Ins.   Co.   v.   Stark,   6 

Wall.  (U.  S.)  1.  Cranch  (U.  S.),2G8.     See,  also,  Mar)'. 

'  Prentice  v.  Zane,  8   How.  (U.  S.)  land  Ins.  Co.  v.  Ruden,  6  Cranch,  338 

470,  484.  Luckhart  v.  Ogden,  1^0  Cal.  547  ;  Meaa 

*  Hardin  v.  Branner,  25  la.  364.  v.  Parker,  111  N.  Y.  259,  262. 

^Elston  r.  Castor,  101  Ind.  426;  Stix        '  McCiilly  r.  Clarke,  40  Pa.  St.  399,  S. 

V.  Sadler,  109  Ind.  254;   Bartholomew  C.  80  Am.  Dec.  584;  Cleveland,  C,  C. 

70 
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general  terms,  that  the  plaintiff  was  not  guilty  of  contributory 
negligence,  without  stating  the  specific  facts,  is  a  mere  con- 
clusion of  law.^  And  a  finding  as  to  the  legal  effect  of  a  deed,^ 
or  of  certain  circumstances  as  constituting  notice,^  has  also 
been  held  to  be  a  conclusion  of  law. 

§  932.   Construction — Presumptions  and  intendments. — The 

verdict  should  be  fairly  construed  as  an  entirety,  and  all  the 
material  facts  considered  together.*  Mere  verbal  inaccuracies 
or  technical  faults  in  form  may  be  corrected,  and  will  not 
vitiate  it  if  it  is  sufficiently  clear  to  prevent  misunderstand- 
ing as  to  what  is  meant  and  is  sufficient  in  substance  to 
support  a  judgment.^  But,  as  already  suggested  in  another 
section,  nothing,  so  far  at  least  as  the  substance  is  concerned, 
can  be  taken  by  implication  or  intendment  in  favor  of  a  special 
verdict,^  and  it  can  not  be  aided  by  the  evidence  or  any  other 
extrinsic  matter.'^ 

§  933.   What  it  must  find  to  support  Judgment. — The  rule 
requiring  the  special  verdict  to  find  the  ultimate  facts  has  al- 

&  St.'L.  Ry.  Co.  V.  Grames,135  Ind.  44,  ®  People  v.  Williamsburg,  etc.,  Co., 

S.  C.  34  N.  E.  R.  714 ;  Keller  v.  Gaskill  47  N.  Y.  586 ;    Mahoney  v.  Ashton,  4 

(Ind.),  36  N.  E.  R.  303;  .Farrell  v.  H.  &  M.  (Md.)   210;    Sewall  v.  Glid- 

Waterbury,  etc.,  Co.,  60  Conn.  239;  den,  1  Ala.  52;    Com.  v.  Call,  32  Am. 

Gratiot  V.Missouri  Pac.  Ry.  Co.,  116  Dec.  284,  and  note ;   Noblesville,  etc., 

Mo.  450,  S.  C.  16  L.  R.  A.  189.  Co.  v.  Loehr,  124  Ind.  79,  83 ;  Goldsby 

'Indianapolis,  P.  &  C.  Ry.    Co.  v.  v.  Robertson,  1   Blackf.    (Ind.)    247; 

Bush,  101  Ind.  582;  Pittsburgh,  etc..  Cook  v.  McNaughton,  128  Ind.  410; 

Co. •W.Spencer, 98 Ind.  186;  Pittsburgh,  Town  of  Freedom  v.  Norris,  128  Ind. 

etc.,  Co.  V.  Evans,  53  Pa.  St.  250.  377;    Brazil,  etc.,  Co.  v.  Hoodlet,  129 

"  Miller v.Shackleford,  4 Dana(Ky.),  Ind.  327.      "Nothing  is  more  settled 

264 ;  Bacon's  Abridg.  Verdict,  E.  than  that  a  court  can  intend  nothing 

^  Hankey  v.  Downey, 3  Ind.  App.  325.  but  what  is  found  in  a  special  verdict." 

*  Dixon  V.  Duke,  85  Ind.  434,  437.  Lofft.573;  2  Bacon's  Abridg.  Verdict, 

It  should  receive  a  reasonable  con-  285. 

struction.      Branson    v.   Studabaker,  'Tuigg  v.  Treacy,  104  Pa.  St.  493; 

133  Ind.  147.  Com.  v.  Grimes  116  Pa.  St.  450,  S.  C. 

6  See  Miller  v.  Shackleford,  4  Dana  9  Atl.  R.  665;  McMichen  v.  Amos,  4 

(Ky.),  264 ;    Daniels  v.  McGinnis,  97  Rand.  (Va.)  134 ;  Paschal  v.  Cushman, 

Ind.  549;    Leftwich  v.  Day,  32  Minn.  26  Tex.  74;  Graham  v.  Bayne,  18  How. 

512;  Pettes  I).  Bingham,  ION.  H.514;  (U.S.)  60;  Hodge  ^^.Ludlum,  45  Minn. 

Hawks  V.  Crofton,  2  Burr.  698.  290,  S.  C.  47  N.  W.  R.  805. 
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ready  been  explained,  and  it  has  been  shown  that  findings  of 
evidence,  conclusions  of  law,  or  facts  outside  tlie  issues  are  of 
no  effect.  But  other  matters  remain  to  be  considered  before  it 
can  be  determined  whether  a  special  verdict  supports  the  judg- 
ment. As  no  intendments  or  presumptions  can  be  indulged 
in  favor  of  the  special  verdict,  it  is  essential  that  it  should  state 
all  the  facts  necessary  to  a  recovery.^  If  they  are  not  so  found, 
the  verdict  will  not  support  a  judgment  in  favor  of  the  party 
having  the  burden  of  proof. ^  If  a  single  material  and  essen- 
tial fact  is  lacking  the  opposite  party  may  successfully  move 
for  judgment.^  Where  there  are  two  distinct  causes  of  action, 
the  facts  found  may  entitle  the  plaintiff  to  recover  upon  one  of 
them  but  not  upon  the  other.  In  such  a  case,  the  defendant 
may  also  move  for  judgment  as  to  the  cause  of  action  upon 
which  the  plaintiff  is  not  entitled  to  recover.^  And  so,  of 
course,  a  plaintiff  may  be  entitled  to  judgment  on  one  cause  of 
action,  although  the  facts  fail  to  support  another  upon  which 
he  has  also  declared. 


§  934.   Motion  for  Judgment — Exceptions. — A  party  deem- 


'  Boiling  V.  Mayor,  3  Rand.  (Va.) 
563;  Noblesville,  etc.,  Co.  v.  Loehr, 
124  Ind.  79 ;  Vinton  v.  Baldwin,  95  Tnd. 
433 ;  People  I'.AVilliamsburg,  etc.,  Co., 
47  N.  Y.  586,  596.  And  the  failure  to 
find  a  fact  in  favor  of  a  party  having 
the  burden  of  proof  is  equivalent  to 
finding  such  fact  against  him.  Hous- 
worth  V.  Bloondiuff,  54  Ind.  487 ;  Bu- 
chanan V.  Milligan,  108  Ind.  433 ;  Town 
of  Albion  v.  Hetrick,  90  Ind.  545; 
Dixon  V.  Duke,  85  Ind.  434.  See,  also, 
Coleman  r.  St.  Paul,  etc.,  Co.,  38  Minn. 
260,  S.  C.  36  N.W.  R.  638.  So,  where 
a  special  verdict  is  returned  in  a  crim- 
inal case,  all  the  facts  constituting  es- 
sential elements  of  the  offense  charged 
must  be  found  in  order  to  sustain  a 
conviction.  Com.  v.  Call,  21  Pick. 
(Mass.)  509,  S.  C.  32  Am.  Dec.  284; 
Com.  V.  Dooly,  6  Gray  (Mass.),  360. 

*  Noblesville,  etc.,  Co.  v.  Loehr,  124 


Ind.  79;  Yerkes  v.  Sabin,  97  Ind.  141 ; 
AVaj'mire  v.  Lank,  121  Ind.  1 ;  Stropes 
V.  Board,  72  Ind.  42;  Goldsby  r.  Rob- 
ertson, 1  Blackf.  247,  and  authorities 
cited  in  last  note  supra.  See,  also, 
Brown  v.  Ferguson,  4  Leigh  (Va.),37. 

^  Korraday  v.  Lake  Shore,  etc.,  Co., 
131  Ind.  261,  S.  C.  29  N.  E.  R.  1069; 
Rice  V.  City  of  Evansville,  108  Ind.  7, 
11.  See,  also.  Lake  Shore,  etc.,  Co.r. 
Pinchin,  112  Ind.  592;  Lake  Shore, 
etc.,  Co.  V.  Stupak,  123  Ind.  210. 

*  Johnson  v.  Culver,  116  Ind.  278; 
Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Green,  120  Ind.  367.  So,  where  the 
complaint  proceeds  upon  one  theory 
and  the  special  verdict  rests  entirely 
upon  another,  the  verdict  will  not 
support  a  judgment  for  the  plaintiff. 
Chicago,  St.  L.  &  P.  Ry.  Co.  v.  Bur- 
ger, 124  Ind.  275. 
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ing  himself  entitled  to  judgment  on  the  special  verdict  should 
move  for  judgment  thereon,  and,  if  his  motion  is  overruled, 
he  should  thereupon  save  an  exception.^  This  is  generally- 
essential  in  order  to  present  the  question  of  his  right  to  such  a 
judgment  upon  appeal,  but,  if  the  opposite  party  moves  for 
judgment  the  question  of  the  correctness  of  the  court's  ruling 
thereon  may  also  be  presented  by  excepting  thereto. ^  Such  a 
motion,  however,  does  not  always  accomplish  the  purpose  of  a 
motion  for  a  venire  de  novo  or  a  new  trial. 

§  935.  Remedy  where  verdict  is  defective — Venire  de  novo — 
New  trial. — At  common  law  a  special  verdict  not  finding  upon 
all  the  issues  might  be  set  aside  and  a  venire  de  novo  awarded.^ 
But,  in  some  jurisdictions,  the  failure  to  find  upon  all  the  issues 
is  not  cause  for  a  venire  de  novo,  as  silence  upon  a  material  point 
is  regarded  as  a  finding  against  the  party  having  the  burden 
of  proof  .^  The  other  party  should  therefore  move  for  judgment 
upon  the  special  verdict,^  and  if  the  evidence  proves  a  fact 
within  the  issues  which  is  not  found,  the  party  having  the 
burden  should  move  for  a  new  trial. ^  So,  generally,  where 
the  verdict  is  contrary  to  the  evidence,  and  not  merely  defec- 
tive or  imperfect,  the  appropriate  remedy  is  by  motion  for  a 
new  trial.''  A  motion  for  a  venire  de  novo  is  the  proper  mode  in 

'  Austin  u.  Earhart,88Ind.l82, 183;  Lank,  121  Ind.  1;  Glantz  v.   City  of 

Dixon  V.  Duke,  85   Ind.   434;  Louis-  South  Bend,  106   Ind.  305;    Branson 

ville,  N.  A.  &  C.  Ry.  Co.  v.  Green,  120  v.  Studabaker,  133  Ind.  147;  Elliott's 

Ind.  367.  App.  Proc,  §  759. 

»  Austin  V.  Earhart,  88  Ind.  182.  ^  See,  ante,  §  933 ;  also  Louisville,  N. 

3  See  Paschal  v.  Cushman,  26  Tex.  A.  &  C.  Ry.  Co.  v.  Hart,  119  Ind.  273, 

74;   State  v.  Wallace,  3  Ired.  L.  (N.  277;  Elliott's  App.  Proc,  §§753-757. 

Car.)  195 ;    2  Tidd's  Pr.  922 ;    Harden  «  Ex  parteWaUs,  73  Ind.  95,  110,  111 ; 

V.  Fisher,  1  Wheat.  (U.  S.)  300;  Fowle  Branson  v.  Studabaker,  133  Ind.  147; 

V.  Alexandria,  11  Wheat.  320;  White  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Hart, 

V.   Bailey,    14   Conn.  271;    Brown   v.  119   Ind.    273,    277;    Bunch    v.    Hart 

Hillegas,  2  Hill  (So.  Car.),  447;  Mid-  (Ind.),  37  N.  E.  R.  537;  Hays  v.  Hos- 

dleton  V.  Quigley,  7  Halst.  (N.  .7.)  352 ;  tetter,  125  Ind.  60,  65,  S.  C.  25  N.  E. 

Hoosier  Stone  Co.  v.  McCain,  133  Ind.  R.  134. 

231,234.  ''Branson   v.    Studabaker,  133   Ind. 

<  Board  t;.   Pearson,    120   Ind.   426;  147;  Young  v.  Berger,  132  Ind.  530,  S. 

Jones  V.  Baird,  76  Ind.  164 ;   Graham  C.  32  N.  E.  R.  318 ;  Sharp  v.  Malia,  124 

V.    State,   66   Ind.   386;    Waymire  v.  Ind.  407.     And  not  by  motion  to  strike 
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which  to  question  the  sufficiency  of  the  verdict  for  imperfec- 
tions, such  as  ambiguity  and  uncertainty  or  the  finding  of  mere 
evidence,  conclusions  of  law,  or  the  like,  where  it  is  insufficient 
to  support  a  judgment.^ 

out  or  modify.  Tarkington  r.  Purvis, 
128  Ind.  182;  Clark  v.  State,  125  Ind. 
1;  Hilgenbergw.  Northup,  134  Ind,  92; 
Levy  V.  Chittenden,  120  Ind.  37 ;  Wray 
V.  Hill,  85  Ind.  546;  La  Follette  v. 
Higgins,  129  Ind.  412. 

'  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Balch,  105  Ind.  93,  S.  C.  4  N.  E.  R. 
288;  Parker  v.  Hubble,  75  Ind.  580; 
Smith  V.  Goodwin,  8()  Ind.  300;  Keal- 
ingv.  Van  Sickle,  74  Ind.  529;  Peters 
V.  Banta,  120  Ind.  416;  Chaplin  v. 
Sullivan,  128  Ind.  50;  Trout  v.  West, 


29  Ind.  61 ;  Pittsburgh,  etc.,  Ry.  Co. 
V.  Adams,  105  Ind.  151,  S.  C.  5  N.  E. 
R.  187;  McLean  v.  Copper,  3  Call. 
(Va.)  367;  Clay  v.  Ransome,  1  Munf. 
( Va.)  454 ;  2  Tidd's  Pr.  897 ;  4  Minor's 
Inst.  834.  See,  also,  Kansas  Pac.  R. 
R.  Co.  V.  Pointer,  14  Kan.  37,  51; 
Ward  V.  Thompson,  48  la.  588;  Lin- 
coln V.  Hapgood,  11  Mass.  350;  Wig- 
gins V.  City  of  Chicago,  68  111.  372; 
Gregory  v.  Frothingham,  1  Nev.  253; 
Pierce  v.  Schaden,  62  Cal.  283. 
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§  936.  Receiving  the  verdict. 

937.  Recording  the  verdict. 

938.  Polling  the  jury. 

939.  Form  of  the  verdict. 

940.  Construction  of  verdict. 

941.  Presumptions  in  aid  of  verdict. 

942.  Verdict  must  conform  to  issues. 

943.  Sealed  verdict. 


944.  Chance  verdict. 

945.  Compromise   or   quotient  ver- 

dict. 

946.  Objections  to  verdict. 

947.  Amending  the  verdict. 

948.  Discharge  of  jury — Coercion. 

949.  Attacking  and  sustaining  ver- 

dict. 


§  936.  Receiving  the  verdict. — The  verdict  of  the  jury  snouid 
be  returned  in  open  court/  and  the  parties  and  their  counsel 
should,  at  least,  be  given  an  opportunity  to  be  present;  but 
it  is  the  duty  of  counsel  to  be  in  court  at  the  proper  time.^  It 
is  always  the  duty  of  counsel  to  his  client  to  be  in  court  when 
the  verdict  is  delivered.  It  may  sometimes  be  expedient  to 
poll  the  jury,  since  discontented  jurors  sometimes  avail  them- 
selves of  the  opportunity  afforded  by  the  poll  to  withdraw  their 
assent  to  the  verdict.  In  not  a  few  instances  a  poll  has  brought 
an  outspoken  dissent.  In  other  cases  it  may  happen  that  there 
is  some  informality  in  the  verdict  that  should  be  corrected  be- 


'Rosser  v.  McColly,  9  Ind.  587; 
Chicago  V.  Rogers,  61  111.  188 ;  Tube  v. 
Eber,  19  Ind.  126;  Com.  v.  Tobin,  125 
Mass.  203,  S.  C.  28  Am.  R.  220;  Prof- 
fatt's  Jury  Tr.,  §  452,  et  seq.;  Thomp. 
&  M.  on  Juries,  §  338.  But  see  King 
V.  Faber,  51  Pa.  St.  387. 

'Perry  v.  Mulligan,  68  Ga.  479; 
Reilly  v.  Bader,46  Minn.  212,  S.C.  48 N. 
W.  R.  909 ;  Stiles  v.  Ford,  2  Colo.  128. 
See,  also.  Walker  v.  Dailey  (la.),  54  N. 
W.  R.  344 ;  Kullberg  v.  O'Donnell,  158 
Mass.  405,  S.  C.  35  Am.  St.  Rep.  507. 
In  criminal  cases,  the  accused  should, 
as  a  general  rule,  be  present.  State 
V.  Jenkins,  84  N.  Car.  812,  S.  C.  37  Am. 


R.  643 ;  Smith  v.  State,  51  Wis.  615,  S.C. 
37  Am.  R.  845 ;  Cook  v.  State,  60  Ala. 
39,  S.  C.  31  Am.  R.  31 ;  Temple  u.  Com., 
14  Bush  (Ky.),  769,  S.  C.  29  Am.  R. 
442.  In  Huffman  v.  State,  28  Texas 
App.  174,  S.  C.  12  S.  W.  R.  588,  it  was 
held  that  there  is  no  error  in  receiv- 
ing a  verdict  on  Sunday,  in  the  ab- 
sence of  defendant's  counsel,  if  the 
defendant  himself  is  present.  In  a 
civil  case  it  is  not  error  for  the  court 
in  regular  session  to  receive  a  verdict 
in  the  voluntary  absence  of  both  a 
party  and  his  counsel.  Strowger  v. 
Sample,  44  Kan.  298,  S.  C.  24  Pac.  R. 
425. 
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fore  the  discharge  of  the  jury.  In  still  other  cases  it  may  be 
important  to  require  that  answers  to  interrogatories  be  made 
more  specific.  Sometimes,  too,  it  is  essential  to  secure  cor- 
rections in  computations,  and  it  also  frequently  happens  that 
there  are  mistakes  apparent  on  the  face  of  the  verdict  that 
should  be  corrected  before  the  jury  is  discharged.  The  pres- 
ence of  counsel  may  be  necessary  to  prevent  error  in  receiving 
and  recording  the  verdict,  or  in  discharging  the  jury.  In 
short,  many  things  demand  the  personal  attendance  of  coun- 
sel. The  court  can  not  authorize  a  member  of  the  bar,  not 
appointed  as  special  judge,  to  receive  the  verdict  in  his  ab- 
sence,^ nor  can  the  clerk  receive  the  verdict,  preside  at  the 
polling  of  the  jury,  and  discharge  the  jury,  in  the  absence  of 
the  judge,  even  by  agreement  of  parties.^  When  necessary, 
liuwever,  court  may  be  opened  and  the  verdict  received  on 
Sunday.  ^ 

§  937.  Recording  the  verdict. — A  verdict,  although  once 
agreed  upon  and  signed,  ordinarily  remains  within  the  control 
of  the  jury  and  subject  to  alteration  by  them  until  finally 
received  in  court  and  recorded.  Before  that  time  any  juror 
may  withdraw  his  assent.*  But  it  has  been  held  that  filing  a 
verdict,  and,  after  reading  it  to  the  jury,  asking  each  of  the 
jurors  if  it  is  his  verdict,  instead  of  recording  it  at  length  in 
the  minutes,  will  not  affect  its  validity.^     As  the  recorded  ver- 

'Britton  V.  Fox,  39Ind.  369;  Quinn  Bass   v.    Irvin,   49  Ga.  436;  Davis  v. 

V.  State,  130  Ind.  340,  S.  C.  30  N.  E.  R.  Fish,  1  G.  Greene  (Iowa),  406 ;  Shaw 

300;  McClure  v.  State,  77  Ind.  287.  v.  McCombs,  2  Bay.   (So.  Car.)  232. 

2  Willettt'.  Porter,  42  Ind.  250;  Trout  After  12  o'clock  Saturday  night  was 

V.  West,  29  Ind.  51.     But  see  State  v.  held  proper  in  Bales  v.  Com.  (Ky.), 

Austin,  108  N.  Car.  780.  11  S.  W.  R.  470. 

»Reid  V.  State,  53  Ala.  402,  S.  C.  25  *  Bishop  v.   Mugler,   33   Kan.   145; 

Am.  R.  627;    Cory   v.  Silcox,  5   Ind.  Warner  v.  New  York  Cent.  R.  R.  Co., 

370;    McCorkle  v'.  State,  14  Ind.  39;  52  N.  Y.  437,  S.  C.  11  Am.    R.  724; 

Ililler  V.   English,  4  Strobh.   L.  (So.  Root  v.  Sherwood,  6  Johns.  (N.  Y.) 

Car.)  486;  Com.  v.  Marrow,  SBrewst.  68;  Burk?;.  Com.,  5  J.  J.  Marsh.  (Ky.) 

(Pa.)  402;  Hoghtaling  v.  Osl)orn,  15  675;    Rex   v.    Parkin,    1    Moody,   45-, 

.Johns.  (X.  Y.)  119;  State  v.  Ricketts,  Pepper  v.  Philadelphia,  114  Pa.  St.  96; 

74  N.  Car.  187;  Webber  v.  Merrill,  34  Nickelson  v.  Smith,  15  Oreg.  200. 

N.  H.  202,  and  note  to  Coleman  v.  Hen-  *  State  v.  Depositer,  21  Neb.  107,  S.  C. 

derson,  12  Am.  Dec.  290,  291.   Contra,  25  Pac.  R.  1000.     See,  also.  People  r. 
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diet  is  presumed  to  be  the  final  expression  of  the  mind  of  the 
jury,  it  will  usually  govern  in  case  of  any  discrepancy  between 
it  and  the  writing  returned  by  the  jury.^ 

§  938.  Polling  the  Jury. — In  most  jurisdictions  either  party 
has  an  absolute  right  to  have  the  jury  polled,  whether  the  ver- 
dict be  oral  or  sealed,^  but  the  examination  of  each  juror  must 
be  confined  to  a  single  question,  namely:  "Is  this  your  ver- 
dict?"]^ In  Colorado,  Connecticut  and  Massachusetts,  and, 
perhaps,  in  some  other  States,  this  seems  to  be  a  privilege 
allowable  in  the  discretion  of  the  court  rather  than  an  absolute 
right.*  And  where  the  court  directs  the  verdict  no  such  right 
exists.^  Where  a  verdict  is  duly  returned,  but  upon  being 
polled  one  juror  dissents,  no  valid  judgment  can  be  rendered 
thereon.^  In  such  case  the  jury  should  either  be  discharged,' 
or  sent  back  for  further  deliberation.*^  But  it  has  been  held 
that  if  a  juror  answers  that  it  is  his  verdict  and  that  he  still 
consents  thereto,  a  further  statement  that  he  had  agreed  to  it 
with  reluctance,  or  under  protest,  will  not  vitiate  the  verdict 
or  jDrevent  its  reception  by  the  court. -^ 

Stubenvoll,  62  Mich.  329,  S.  C.  8  Crim.  C.  12  Pac.  R.  436 ;  Com.  v.  Cortley,  118 

L.  Mag.  265.  Mass.  1 ;  State  v.  Hoyt,  47  Conn.  518, 

»Leftwich   v.   Day,  32    Minn.   512.  S.  C.  36  Am.  R.  89;    State  v.  Wise,  7 

See,  al.so,  Griffin  v.  Larned,  111    III.  Rich.  412. 

432.     But  compare  Cohn  ??.  Scheuer,  ^McCh^renu.  IndianapoUs,  etc.,  Co., 

115  Pa.  St.  178.  83   Ind.  319;    Donoghue  v.  Indiana, 

''Hirsh  on  Juries,    §627;   James  v.  etc.,  Ry.  Co.,  87  Mich.  13,  S.  C.  49  N. 

State  to  use  of  Doss,  55  Miss.  57,  S.  C.  W.  R.  512. 

30  Am.  R.  496  and  note ;  Warner  v.  N.  ^g^ott  ^_  Scott,"  110  Pa.  St.  387,  S.  C. 

Y.  Cent.  R.  R.  Co.,  52  N.  Y.  437,  S.  C.  2  Atl.  R.  531. 

11  Am.  Rep.  724;  Johnson  v.  Howe,  '  Scott  v.  Scott,  110  Pa.  St.  387,  S.  C. 

7  111.  342;  Sargent  v.  State,  11  Ohio,  2  Atl.  R.  531. 

472;  Bishop  v.  Mugler,  .33  Kan.  145,  ^Tyrrell  v.  Lockhart,  3  Blackf.  136; 

147;  Stewart  v.  People,  23  Mich.  63,  Warner  v.  N.  Y.  Cent.  R.  R.  Co.,  52 

S.  C.  9  Am.  R.  78;    Hubble  v.  Patter-  N.  Y.  437,  S.  C.  11  Am.  Rep.  724;  2 

son,  1  Mo.  392.  Hale's  P.  C.  299.     And  see  Thomp. 

3  Bowen  v.  Bowen,  74  Ind.  470;  La-  &  M.  on  Juries,  §337. 

bar  V.  Koplin,  4  N.  Y.  547;  State  v.  ^Conyers  v.  Kirk,  78  Ga.  480,  S.  C. 

Bogain,  12  La.  Ann.  264 ;  1  Bish.  Crim.  3  S.  E.  R.  442 ;  Wyley  v.  Bull,  41  Kan. 

Pro.,  §1003.  206,  S.  C.  20   Pac.  Rep.  855;    Hill   v. 

*  Hindrey  tJ.Williams,  9  Colo.  371,  S.  State,  64  Ga.  453. 
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§  939.  Form  of  tli<i  verdict. — The  verdict  should  be  certain, 
definite  and  positive  in  lorin;  '  but  it  will  not  be  bad  for  mere 
informality  where  it  is  sufficient  to  show  what  the  finding  of 
the  jury  really  is  upon  the  issues  presented.''  Thus  a  verdict 
is  not  rendered  fatally  defective  by  incorrect  spelling,  gram- 
matical mistakes,  or  the  like,  where  the  intention  and  finding 
of  the  jury  is  clearly  apparent  notwithstanding  such  mistakes.^ 
A  verdict  "for  the  plaintiff  in  sum  of  thirteen  hundred  and 
ninety-nine  and  y\^,"  has  been  held  sufficient  to  support  a 
judgment  in  assumpsit  notwithstanding  the  omission  of  the 
word  "dollars."*  So,  a  verdict  for  the  "plaintiff"  or  the 
"defendant,"  is  sufficiently  certain  to  support  a  judgment,  al- 
though there  are  two  or  more  plaintiffs  or  defendants  who  ten- 
der the  same  issues.^  And  a  verdict  in  a  criminal  case  finding 
"the  defendant"  guilty,  without  naming  him,  is  not  void  for 
uncertainty  where  but  one  defendant  is  tried,  although  several 
others  were  indicted  with  him.''  A  verdict  for  the  plaintiff,  in 
an  action  against  a  railroad  company  for  killing  stock,  "for 
$129,  with  credit  of  75  pound  at  3*2  cents  per  lb.,  with  en- 

'  Stearn    i'.  Barrett,  1    ^lason,  153;     serj.,  and  autliorities  cited  in  follow- 

Richards  r.  Tabb,  4  Call.  522;    Diehl     ing:  notes,  infra. 

V.Evans,  1  S.  &  R.  (Pa.)  367;    State        ^State  r. Wilson  40  La.  Ann.  751,  S.C. 

V.  Beam,  3  Blackf.  (Ind.)  222.      For    1  L.  R.  A.  795;  Stepp  v.  State,  31  Tex. 

examples  of  uncertain  and  insufficient    Crim.  R.  349,  S.  C.  20  S.  W.  R.  753. 

verdicts,  see  Dowell  i'.  Richardson,  10        *  Hopkins  v.  Orr,  124  U.  S.  510,  S.  C. 

8  Sup.  Ct.  R.  590.    See,  also.  Hall  v. 
King,  29  Ind.  205. 

*  Houston  V.  Ladies',  etc.,  Assn.,  87 
Ga.  203,  S.  C.  13  S.  E.  R.  634;  Daft  v. 
Drew,  40  111.  App.  266;  Davis  r.  Shuah 
(Ind.),  36  N.  E.  R.  122;  Waddingham 
V.  Dickson,  17  Colo.  223,  S.  C.  29  Pac. 
R.  177.  See  French  v.  Cresswell,  13 
Ore.  418,  S.  C.  11  Pac.  R.  62. 

« Ilronek  v.  People,  134  111.  139,  S.  C. 
8  L.  R.  A.837.  See,  also,  Kelsey  v. 
Chicago,  etc.,  Ry.  Co.,  1  S.  Dak.  80,  S. 
C.  45  N.  W.  R.  204  ;  Plumley  v.  State,  8 
Tex.  App.  529;  Shattuck  v.  North  Brit- 
ish, etc.,  Co.,  58  Fed.  R.  609.  Butcom- 
pare  Williams  v.  State.  6  Neb.  334.  So, 
a  verdict  of  guilty  of  unlawful  shooting, 


Ind.  573;  Wynn  t?.  State,  1  Blackf. 
(Ind.)  28;  Gulf  C.  &  St.  F.  Ry.Co.  v. 
Hathaway,  75  Tex.  557,  S.  C.  12  S.  W. 
999;  Johnson  v.  Labarge,  46  Mo.  App. 
433;  Gaithert'.  Wilmer,  71  Md.  361,  S. 
C.  5  L.  R.  A.  756;  Walston  r.  Walston 
(Tex.),  24  S.  W.  R.  951.  See,  also,"Ver- 
dicts  in  Civil  Cases,"  22  Cent.  Law 
Jour.  101 ;  Proffatt's  Jury  Tr.,  §  414. 

'Jones  V.  Julian,  12  Ind.  274; 
Mitchell  V.  Burch,  36  Ind.  529;  Col- 
lins V.  ^Makepeace,  13  Ind.  448;  Pe- 
jopscot  Proprietors  ?•.  Nichols,  10  Me. 
2r)(;;  Miller?'.  Morgan,  143  Mass.  25,  S. 
C.8  N.  E.  R.  644  ;  Rembaugh  r.  Phipps, 
75  Mo. 422 ;  Snyder  r.T 'nited  States,  112 
U.  S.  216;   Hiiliard's  New  Tr.,  134,  et 
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trust"  from  a  certain  date,  has  also  been  held  intelligible  and 
sufficiently  certain.^  In  stating  the  title  of  the  cause  in  the 
verdict  it  is  sufficient  if  the  cause  is  clearly  identified,^  and  the 
omission  to  give  the  name  of  one  out  of  several  defendants  is 
not  fatal. ^  Ordinarily,  after  giving  the  title  of  the  case,  a  gen- 
eral verdict  in  some  such  form  as  the  following  will  be  suffi- 
cient:     "We,  the  jury,   find  for  the  plaintiff,  and  assess  his 

damages  at dollars;"*  or,  "We,  the  jury,   find   for  the 

defendant."  But  there  are,  of  course,  cases  in  which  the  ver- 
dict must  be  for  the  defendant  for  a  certain  amount,  or  must 
show  upon  what  count  it  is  found, ^  or  must  be  specific  in  re- 
gard to  some  particular  issue. ^  These,  however,  are  generally 
matters  of  substance  rather  than  form.  If  the  verdict  is  cer- 
tain as  to  one  of  the  parties  he  can  not  complain  because  it  is 
uncertain  as  to  others."  The  verdict  should  be  signed  by  the 
foreman,  and  a  piece  of  paper  with  nothing  upon  it  but  the 

Mo.  635,  S.  C.  18  S.  W.  R.  128;    Had- 


although  it  does  not  name  the  person 
shot,  may  be  sustained  by  aid  of  the 
indictment.  Price  v.  Com.,  77  Ya. 
393;  Hoback  v.  Com.,  28  Gratt.  (Va.) 
922. 

'Chattanooga,  etc.,  R.  R.  Co.  v. 
Pahner,  89  Ga.  161,  S.  C.  15  S.  E.  R.  34. 

^  Morrissey  v.  Schindler,  18  Neb. 
672;  Ryors  v.  Prior,  31  Mo.  App.  555. 
And  the  record  of  the  court  may  sup- 
ply the  omission  of  names  of  parties. 
Miller  v.  Morgan,  143  Mass.  25. 

'Parrish  v.  McNeal,  36  Neb.  727,  S. 
C.  55  N.  W.  R.  222;  •  Blue  v.  McCabe, 
o  Wash.  125,  S.  C.  31  Pac.  R.  431; 
Knox  V.  Gregorious,  43  Kan.  26,  S.  C. 
22  Pac.  R.  981. 

*  A  verdict  merely  finding  for  the 
plaintiff,  without  stating  the  amount 
awarded  him,  was  held  sufficient 
where  the  amount  claimed  was  ad- 
mitted in  the  pleadings  and  the  only 
issue  was  a  question  of  fraud.  Josephi 
V.  Mady  Clothing  Co.  (Mont.),  33  Pac. 
R.  1. 

*  See  Bricker  v.  Missouri  Pac.  R.  R. 
Co.,  83  Mo.  391 ;  State  v.  Harmon,  106 


ley  V.  Heywood,  121  Mass.  236;  Casey 
V.  State,  20  Neb.  138,  S.  C.  29  N.W.  R. 
264.  But  a  general  verdict  for  the 
plaintiff  is,  in  effect,  a  verdict  for  him 
on  all  paragraphs,  unless  the  contrary 
appears.  Rowley  v.  Ray,  139  Mass. 
241.  A  verdict  of  guilty  will  be  pre- 
sumed to  be  on  the  good  count,  if  one 
is  good  and  another  bad.  Powers  v. 
State,  87  Ind.  97.  But  not  if  the  rec- 
ord affirmatively  shows  it  is  on  the 
bad  count.  Cooper  v.  State,  79  Ind. 
206.  A  verdict  of  guilty  as  charged  in 
one  count  is,  as  to  the  others,  equiva- 
lent to  an  express  verdict  of  not  guilty. 
Harvey  v.  State,  80  Ind.  142;  Beaty  v. 
State,  82  Ind.  228;  Hathcock  v.  State, 
88  Ga.  91,  S.  C.  13  S.  E.  R.  959. 

^See  Booth  v.  Armstrong,  2  Wash. 
(Va.)  301 ;  Gardner  v.  Vidal,  6  Rand. 
(Va.)  106;  4  Minor's  Inst.,  817. 

'  Compton  V.  Jones,  65  Ind.  117; 
Clark  V.  Brown,  70  Ind.  405;  Golden 
Gate,  etc.,  Co.  v.  Joshua  Hendy  Ma- 
chine Works,  82  Cal.  184,  S.  C.  23 
Pac.  R.  45. 
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word  "guilty,"  unsigned  by  him,  is  not  a  legal  verdict.^  It 
is  proper  for  the  court  to  prepare  and  give  the  jury  a  form  of 
verdict  to  use  if  they  see  fit.^ 

§  940.  Construction  of  verdict.— Verdicts  are  to  be  reason- 
ably construed  with  a  view  to  sustaining  them.^  The  construc- 
tion should  be  liberal  in  their  favor  rather  than  with  strictness 
against  them.^  And  for  this  purpose  they  should  be  consid- 
ered as  entireties,  in  all  their  parts,  and  not  in  isolated  frag- 
ments.^ Where  there  is  nothing  to  prevent,  equivocal  language 
should  be  taken  in  the  sense  most  favorable  to  the  verdict,*^  and 
mere  surplusage  will  not  vitiate  it.' 

§  941.  Presumptions  in  aid  of  verdict. — In  accordance  with 
the  rule  that  a  breach  of  sworn  duty  must  be  clearly  shown 
and  will  not  be  presumed,  and  in  furtherance  of  the  liberal 
policy  of  the  courts  in  sustaining  verdicts,  it  is  universally 
held,  that,  in  the  absence  of  anything  to  the  contrary,  it  will 
be  presumed  that  the  jury  properly  performed  their  duties  and 
rendered  a  verdict  according  to  the  law  and  the  evidence.^  It 
will  likewise  be  presumed  that  the  instructions  were  under- 
stood and  obeyed.'*  In  short,  as  we  have  already  shown  in 
treating  of  special  interrogatories,  every  reasonable  intendment 
will  be  made  in  favor  of  a  general  verdict.^"     And  it  has  also 

'State  V.  McCormick,  84Me.  566,  S.  Withers,  2  Burr.  683;   Nye  v.  Man- 

C.  24  Atl.  R.  938.     But  signature   of  well,  14  Vt.  14. 

foreman  maybe  waived.     Wok-ott  v.  'f  Patterson  ^.United  States,  2  Wheat. 

Yeager,  11  Ind.  84.  (U.  S.)   221 ;    Ashton  v.  Touhey,  131 

'Crocker  v.  Hoffman,  48  Ind.  207;  Mass.  26;  Garrard  v.  Henry,  6  Rand. 

Long  r.  State,  95  Ind.  481 ;    Doran  r.  (Va.)    110,    118;    Veatch   r.  State,  60 

Ryan,  81  Wis.  63,   S.  C.  51  N.  W.  R.  Ind.  291 ;    Brigg  r.   Hilton,  99  N.  Y. 

259.     See  ante,  §893.  517;  Martin  v.  Ohio  River  R.  R.  Co., 

'Branson  v.  Studabaker,   133  Ind.  37  W.  Va.  349,  S.  C.  16  S.  E.  R.  589; 

147;  Woodward?'.  Davis,  127  Ind.  172,  Electric  Imp.  Co.  v.  San  Jose,  etc., 

S.  C.  26  N.  E.  R.  687.  Co.  (Cal.),  31  Pac.  R.  455;  Duane  v. 

*  Hilliard's  New  Tr.,  133;  Daniels  v.  Simmons,  4  Yeates  (Pa.),  441. 
McGinnis,  97  Ind.  549.  « Elliott's  App.  Proc,  §  724. 

*  Dixon  V.  Duke,  85  Ind.  434.  437;  »  Browning  r.  Hight,  78  Ind.  257. 
Woodward  v.  Davis,  127  Ind.  172,  S.  C.  '"  In  the  absence  of  anything  to  the 
26  N.  R.  687.  contrary,  it  will  be  presumed  to  cover 

^Hilliard's  New  Tr.,   133;    Goss  v.     the  entire  issue  and  to  lind  all  essen- 
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been  held  that,  in  the  absence  of  anything  to  the  contrary,  it 
will  be  presumed  that  the  verdict  was  duly  returned  in  open 
court. ^ 

§  942.  Verdict  must  conform  to  issues. — It  is  a  well-settled 
general  rule  that  the  verdict  must  conform  to  the  issues.^  "It 
must  respond  substantially  to  all  the  issues  to  be  tried,  and  to 
the  whole  of  each  issue.  "^  A  verdict  entirely  outside  the  is- 
sues can  not  stand  or  uphold  a  judgment.^  But  where  it  ap- 
pears that  all  questions  in  the  case  are  really  settled  by  the 
verdict,  and  no  injury  is  done  by  the  failure  to  find  on  all  the 
issues,  the  verdict  will  not  be  set  aside  merely  on  account  of 
such  omission.^ 

§  943.  Sealed  verdict. — A  sealed  verdict  may  be  returned  by 
agreement  of  parties,  but  this  does  not  dispense  with  the  pres- 
ence of  the  jury  in  open  court, ^  unless  expressly  waived.'  It 
has  also  been  held  that  a  sealed  verdict  may  be  returned,  even 
in  a  criminal  case,    without  the  defendant's  consent.^      But 


tial   facts  in  favor  of  the  party   for 
whom  it  is  rendered. 

1  Mattson  v.  Borgeson,  24  111.  App. 
79. 

2  Jenkins  v.  Richardson,  6  J.  J. 
Marsh.  (Ky.)  441,  S.  C.  22  Am.  Dec. 
82;  Pereav.  Colorado  Nat.  Bank  (N. 
Mex.),27Pac.R.322;Michont^Ayalla, 
84 Tex.  685,  S.  C.  19  S.W.  R.  878 ;  Trip- 
lett  V.  Micou,  1  Rand.  (Va.)  269;  Hite 
V.Wilson,  2  H.&M.  (Va.)  268;  Moody 
V.  Keener,  7  Porter  (Ala.),  218;  Huff 
U.Gilbert,  4  Blackf.  (Ind.)  19;  Bar- 
nett  V.  Watson,  1  Wash.  (Va.)  372;  3 
Bouv.  Inst.,  §3268;  Hilliard's  New 
Tr.,  143. 

34  Minor's  Inst.,  §  817;  Patterson 
V.  United  States,  2  Wheat.  (U.  S.) 
221 ;  Brown  v.  Hendersons,  4  Munf. 
(Va.)  492;  Sturdivant  v.  Raines,  1 
Leigh  (Va.),  481;  Wright  v.  State,  8 
Blackf.  (Ind.)  385;  Crouch  v.  Martin, 
3  Blackf.  (Ind.)  256;  Moore  v.  Moore, 
67  Texas,  293,  S.  C.  3  8.  W.  Rep.  284 ; 


McCoy  V.  Rives,  1  Smed.  &  M.(Miss.) 
592. 

*  Equitable, etc. ,Ass'n  I). Stout(Ind.), 
33  N.  E.  R.  623. 

5  White  V.  Bailey,  14  Conn. 271 ;  Han- 
n&v.  Mills,  21  Wend.  (N.  Y.)  90,  S. 
C.  34  Am.  Dec.  216;  Van  Steenburgh 
V.  Hoffman,  6  How.  Pr.  (N.  Y.)  492; 
French  v.  Hanchett,  12  Pick.  (Mass.) 
15 ;  Inhabitants  of  Sutton  v.  Inhabi- 
tants of  Dana,  1  Mete.  (Mass.)  383; 
Danville  Bank  v.  Waddill,  27  Gratt. 
(Va.)  448. 

^  Young  V.  Seymour,  4  Neb.  86 ;  Trout 
V.  West,  29  Ind.  51 ;  Rigg  v.  Cook,  4 
Gilm.  336,  S.  C.  46  Am.  Dec.  462.  See, 
also,  Rogers  v.  Sample,  28  Neb.  141, 
S.  C.  44  N.  W.  R.  86. 

'  Koon  V.  Phoenix  Mutual  Life  Ins. 
Co.,  104  U.  S.  106;  Pierce  v.  Has- 
brouck,  49  111.  23.  But  see  Willett  v. 
Porter,  42  Ind.  250. 

8  Com.  V.  Costello,  128  Mass.  88; 
Com.   V.  Heller,   5  Phila.   (Pa.)   123; 
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consent  to  the  return  of  a  sealed  verdict  does  not  waive  the 
right  to  poll  the  jury.'  And,  where  a  juror  becomes  insane 
after  a  sealed  verdict  is  returned,  but  before  it  is  opened,  it  is 
error  to  receive  the  verdict  in  the  presence  of  the  rest  of  the 
jury,  especially  if  the  court  also  denies  a  request  to  have  them 
polled.^  Under  the  practice  in  most  of  the  States  the  jury  are 
permitted,  under  proper  instructions,  to  separate  after  return- 
ing a  sealed  verdict  and  then  to  return  into  open  court  and 
pronounce  their  verdict  on  the  following  morning,  and  until 
that  is  done  they  have  a  right,  at  least  in  civil  cases,  to  change 
or  alter  it,  and,  if  informal,  they  may  be  sent  back  to  amend 
it,  or  the  court  may  have  it  corrected  the  same  as  in  other 
cases. ^  And  even  if  the  action  of  the  jury  is  irregular  in  this 
regard  it  will  not  necessarily  be  fatal,  at  least  if  the  verdict 
finally  returned  in  open  court  is  tlie  same  as  the  sealed  verdict.* 


Sargent  v.  State,  11  Ohio,  472.  And 
see  note  to  McKinney  v.  People,  43 
Am.  Dec.  65,  86. 

'  Stewart  v.  People,  23  Mich.  63,  S. 
C.  9  Am.  R.  78 ;  Rigg  v.  Bias,  44  Kan. 
148,  S.  C.  24  Pac.  R.  50. 

'  Norvell  v.  Deval,  50  Mo.  272,  S.  C. 
11  Am.  R.  413. 

'See  Hodgkins  v.  Mead,  5  N.  Y. 
Supp.  433,  S.  C.  119  N.  Y.  166;  Clark 
V.  Sidway,  142  U.  S.  682,  S.  C.  12  Sup. 
Ct.  Rep.  327;  Nickelson  v.  Smith,  15 
Oregon,  200;  Grihln  v.  Larned,  111 
111.  432;  Germon's  Adm'r  v.  Central 
Vermont  R.  R.  Co.,  65  Vt.  126,  S.  C. 
26  Atl.  R.  401. 

♦  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Monaghan,  140  111.  474,  S.  C.  30  N.E.R. 
869;  Franklin  r. Wiggins,  88  Ga.  169,  S. 
C.  14  S.  E.  R.  120 ;  Rogers  v.  Sample,  28 
Neb.  141,  S.  C.  44  N.W.  R.  86 ;  Wiest  v. 
Luyendyk,  73  Mich.  661,  S.  C.  41  N. 
W.  Rep.  839.  The  history  and  nature 
of  sealed  verdicts  and  the  rules  gov- 
erning them  are  thus  concisely  stated 
by  Chief  Justice  Gray,  now  a  memV)er 
of  the  Supreme  Court  of  the  United 
States,  in  Com.  v.  Tobin,  125  Mass. 


203,  S.  C.  28  Am.  Rep.  220:  "By  the 
law  of  England,  in  cases  of  felony,  the 
only  verdict  allowed  was  a  public  ver- 
dict pronounced  by  the  foreman  in 
open  court,  and  in  the  presence  of  the 
prisoner.  In  prosecutions  for  misde- 
meanors, and  in  civil  cases,  although 
the  jury  were  permitted  to  separate 
upon  giving  a  privy  verdict  orally  to 
the  judge  out  of  court,  yet  such  ver- 
dict was  of  no  force  unless  afterward 
affirmed  by  an  oral  verdict  given  pub- 
licly in  court,  and  the  only  effectual 
and  legal  verdict  was  the  public  ver- 
dict. 3  Bl.  Com.,  377;  4  id.  360;  1 
Chit.  Crim.  Law,  635,  636.  In  this 
country,  by  way  of  substitute  for  a 
privy  verdict,  and  to  attain  the  same 
end  of  allowing  the  jury  to  separate 
after  they  have  come  to  an  agreement, 
a  practice  has  been  adopted  in  civil 
actions,  and  in  cases  of  misdemeanors, 
at  least,  if  not  of  all  but  capital  crimes, 
of  directing  the  jury,  if  they  should 
agree  during  the  adjournment  of  the 
court,  to  sign  and  seal  up  their  find- 
ing, and  come  in  and  attirm  it  at  the 
next  opening  of  the  court;    but  the 
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§  944.  Chance  verdict. — "A  verdict  is  the  honest  accord  of 
twelve  intelligent  minds  upon  the  issue  submitted  to  them."^ 
It  must,  therefore,  be  the  result  of  the  honest  and  conscien- 
tious exercise  of  their  judgment  and  the  expression  of  the  final 
determination  of  each  and  all  of  the  jurors  as  to  the  rights  of 
the  parties  according  to  the  law  and  the  evidence.  A  chance 
or  quotient  verdict  is  not  the  expression  of  such  determination, 
nor  the  honest  accord  of  twelve  intelligent  minds  upon  the 
issue  submitted  to  them,  brought  about  by  the  conscientious 
exercise  of  the  individual  judgment  of  each  juror.  Such  a 
verdict  is  unauthorized  and  will  be  set  aside  upon  a  proper 
showing.^  Finding  a  verdict  by  lot  is  misconduct  of  the  jury 
and  cause  for  a  new  trial. '^  Under  the  rule  in  force  in  most 
jurisdictions,  however,  there  is  often  great  difficulty  in  prov- 
ing that  the  jury  arrived  at  their  verdict  by  an  illegal  method. 
It  is  generally  held  that  it  can  not  be  proved  by  affidavits  of 
the  jurors  themselves,*  but  it  may  be  proved  by  the  affidavit 


verdict  which  determines  the  rights 
of  the  parties,  and  is  admitted  of  rec- 
ord, and  upon  which  the  judgment  is 
rendered,  is  the  verdict  received  from 
the  lips  of  the  foreman  in  open  court. 
When  the  jury  have  been  permitted 
to  separate  after  agreeing  upon  and 
sealing  up  a  verdict,  there  is  this  dif- 
ference between  civil  and  criminal 
cases:  In  a  civil  action,  if  the  written 
verdict  does  not  pass  upon  the  whole 
case,  or  the  jury  refuse  to  affirm  it, 
the  court  may  send  them  out  again, 
and  a  fuller  or  different  verdict  after- 
ward returned  will  be  good.  But  in 
a  criminal  case,  the  oral  verdict  pro- 
nounced by  the  foreman  in  open  court 
can  not  be  received,  unless  it  is  shown 
to  accord  substantially  with  the  form 
sealed  up  by  the  jury  before  their  sep- 
aration. Lawrence  v.  Stearns,  11  Pick. 
501 ;  Pritchard  v.  Hennessey,  1  Gray, 
294;  Commonwealth  v.  Townsend,  5 
Allen,  216;  Commonwealth  v.  Durfee, 
100  Mass.  146;  Commonwealth  u.  Car- 


rington,  116  Mass.  37;  Dornick  v. 
Reichenback,  10  S.  &  R.  84;  Lord  v. 
State,  16  N.  H.  325." 

»  State  V.  Nelson,  26  Ind.  366,  370. 

«  Mitchell  V.  Ehle,  10  Wend.  (N.Y.) 
595;  Levy  v.  Brannan,  39  Cal.  485; 
Polhemus  v.  Heiman,  50  Cal.  438; 
Cowperthwaite  v.  Jones,  2  Dall.(U.S.) 
55;  Fain  v.  Goodwin,  35  Ark.  109; 
Warner  v.  Robinson,  1  Root  (Conn.), 
194;  3  Blk.  Com.  376. 

3  Chicago  &  I.  Coal  Ry.  Co.  v.  Mc- 
Daniel,  134  Ind.  166;  Houk  v.  Allen, 
126  Ind.  568. 

*  Vaise  v.  Delaval,  1  T.  R.  11 ;  Owen 
v.Warburton,  4  Bos.&  Pul.  326,  330 ;  St. 
Clair  V.  Ry.Co.,  29  Mo.  App.  76 ;  Chesa- 
peake, etc.,  Ry.  Co.  v.  Patton,  9  W.Va. 
648.  See,  also,  post,  §  949.  But  see  (un- 
der statutes)  Harvey  ■«.  Jones,3  Humph. 
(Tenn.)  157;  Polhemus  d.  Heiman, 
50  Cal.  438;  Fain  v.  Goodwin,  35  Ark. 
109;  Fuller  v.  Ry.  Co.,  31  la.  211; 
Hunter  v.  State,  8  Tex.  App.  75 ;  John- 
son V.  Husband,  22  Kan.  277. 
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of  the  bailiff  or  any  one  else  acquainted  with  the  facts,'  aiul  the 
aliidavits  of  jurors  may  be  received  in  support  of  their  verdict.'^ 
The  law  upon  this  question  would  seem  to  be  justly  subject  to 
the  well  known  criticism  of  Mr.  Bumble.  The  rule  prohibit- 
ing the  impeachment  of  a  verdict  by  the  jurors  certainly  ought 
not  to  be  extended.  As  said  in  a  recent  case  in  which  it  was 
argued  that  the  aflidavit  of  the  bailiff  should  not  be  received 
to  impeach  the  verdict  because  he  had  no  business  in  the  jury 
room:  "It  is  useless  to  declare  a  legal  principle  if  it  can  have 
no  application  in  practice.  Theories  are  of  no  value  if  they 
are  impracticable.  It  is  nonsense  to  say  that  a  verdict  arrived 
at  in  the  manner  alleged  in  the  affidavit  in  this  case  is  invalid, 
if  you  throw  around  it  such  protection  that  its  invalidity  can 
not  be  questioned."^ 

§  945.  Compromise  or  quotient  verdict. — What  we  have  said 
in  regard  to  chance  verdicts  applies  also  to  quotient  or  com- 
promise verdicts  where  the  jurors  agree  in  advance  to  adopt  as 
their  verdict  the  result  obtained  by  each  juror  putting  into  a 
hat  a  statement  of  the  amount  for  which  he  thinks  the  verdict 
should  be  rendered  and  then  adding  such  amounts  together 
and  dividing  by  twelve.^  But  such  a  verdict  is  not  illegal 
where  there  is  no  agreement  in  advance  to  abide  by  the  result 
and  the  jurors  do  not  regard  themselves  bound  to  do  so.^     If 

»  Obear  v.  Gray,  68  Ga.  182 ;  Mitchell  Flood  v.  McClure  (Idaho) ,  32  Pac.  R. 

V.  Ehle,  10  Wend.  (N.  Y.)  595;   Dana  254;    Dixon  v.  Plans  (Cal.),  31  Pac. 

V.  Tucker,  4  Johns.  (N.  Y.)  487 ;  Dunn  R.  931 ;    Haight  v.  Hoyt,  50  Conn.  583 ; 

V.  Hall,  8  Blackf.  (Ind.)  32;    Houk  v.  Joyce  v.  State,  7  Baxt.   (Tenn.)  273; 

Allen,  126  Ind.  568;    Illinois,  etc.,  R.  Thompson?'.  Com.,8Gratt.  (Va.)637; 

R.  Co.  V.  Able,  59  111.  131 ;    Kennedy  State  v.  Branstetter,  65  Mo.  149;  John- 

r.  Kennedy,  18  N.  J.  L.  450;    Parham  son  v.    Hubband,  22   Kan.  277.     But 

V.  Harney,  6  Smed.  &  M.  (Miss.)  55.  compare   Heath  v.   Conway   1   Bibb. 

« Wilson   V.    Berryman,   5   Cal.  44;  (Ky.)  398;    Allard   r.  Smith,  2   Mete. 

Kennedy  v.  Kennedy,  18  N.  J.  L.  450;  (Ky.)  297  ;    Willey  v.  Belfast,  61  Me. 

Papineau  v.  Belgarde,  81  111.  61.  569;  Pekin  ?'.Winkel,  77  111.56;  Bailey 

'Chicago  &  I.Coal  Ry.  Co.  tJ.  Mc-  v.    Beck,    21    Kan.   462;    Birchard   v. 

Daniel,  134  Ind.  166,  177.  Booth,  4  Wis.  67;  Guard  r.   Risk,  11 

*  Chicago  &  I.  Coal  Ry.  Co.  v.  Mc-  Ind.  156. 

Daniel,  134  Ind.  166,  173;  East  Ten-  ^Knight  t).  Fisher,  15  Colo.  176,  S.C. 

nessee,  etc.,  R.  R.  Co.  v.  AVinters,  85  25  Pac.  R.  78;    Consolidated  Ice,  etc., 

Tenn.   240,    S.    C.    1    S.    AV.    R.    790;  Co. t- .Trenton, etc.,  Co.,  57  Fed.JR.  898; 
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the  agreement  is  shown,  however,  so  that  the  verdict  is  not  the 
result  of  the  individual  judgment  of  the  jurors,  it  is  equally 
objectionable,  no  matter  what  system  of  compromise  or  average 
is  agreed  upon.  Thus,  it  is  illegal  if  obtained  by  an  agree- 
ment to  abide  by  the  decision  of  the  majority,^  or  to  add  together 
the  highest  and  the  lowest  amounts,  and  then  take  half  of  the 
sum  so  obtained. 2  And  an  instruction  that  the  law  expects 
reasonable  compromise  on  the  part  of  the  jurors  is  erroneous.^ 

§  946.  Objections  to  verdict. — Objections  to  the  form  of  a 
verdict  should  be  made  at  the  time  it  is  returned  and  before  it 
is  recorded,*  although  there  are  cases  in  which  amendments 
have  been  allowed  years  after  the  recording  of  the  verdict.^ 
Promptness  in  directing  attention  to  apparent  errors  and  in- 
formalities in  verdicts  is  essential.  After  the  discharge  of  the 
jury  they  can  not  be  re-assembled  to  reconsider  or  amend  their 
verdict,^  but  corrections  may  often  be  secured  before  the  jury 
are  discharged.  Many  objections  are  available  only  when 
made  before  the  discharge  of  the  jury.  Motions  for  a  new 
trial  or  for  a  veyiire  de  novo  should  be  made  without  delay.    The 

Cortelyou  v.  McCarthy,  37  Neb.  742,  28   Ind.  239;    Hunter  v.  State,  8  Tex. 

S.  C.  56  N.  W.  R.  620;    St.  Clair  v.  App.  75. 

Missouri  Pacific  Ry.  Co.,  29  Mo.  App.  '  Houk  v.  Allen,  128  Ind.  568,  S.  C. 

76;    Batterson  v.  State,  63  Ind.  531;  25  N.  E.  R.  897. 

Harvey  v.  Rickett,  15  Johns.   (N.Y.)  ^Boynton  v.  Trumbull,  45  N.  H.  408. 

87;    Dorr  u.  Fenno,  12  Pick.   (Mass.)  ^  ;^ichardson  v.  Coleman,  131   Ind. 

521;    Moses  v.  Central  Park,  etc.,  R.  210.     See,  also,  Goodsell  v.  Seeley,  46 

R.  Co.,  3  Misc.  R.  322,  S.  C.  23  N.  Mich.  623,  S.  C.  41  Am.  R.  183;   Ran- 

Y.  Supp.  23 ;  Leverett  v.  State,  3  Tex.  dolph  v.  Lampkin,  90  Ky.  551,  S.  C.  14 

App.  213;  Roy  v.  Goings,  112  111.  656;  S.  W.  R.  538. 

Tinkle  v.  Dunivant,  16  Lea   (Tenn.),  *  Brigg  r.  Hilton,  99  N.Y.  517;  Leh- 

503.     See,  also,  Deppe  v.  Chicago,  etc.,  man  v.  Hildebrand  (Pa.),  10  Lane.  L. 

R.  R.  Co.,  38  la.  592;    Ruble  v.  Mc-  Rev.  249. 

Donald,  7  la.  90 ;    Parham  v.  Harney,  ^  Matheson  v.  Grant,  2  How.  (U.  S.) 

6  Smed.  &  M.  (Miss.)  55;  Forbes  v.  263.     And   see  leading  article   in  20 

Howard,  4  R.  I.  364;   Lee  v.  Clute,  10  Cent.  Law  Jour.  145.  See,  also,  Priest 

Nev.  149;    St.  Martin  v.  Desnoyer,  1  v.  Deaver,  22  Mo.  App.  276, 

Minn.  41.     But  compare    Roberts  v.  ^Snell  v.  Bangor,  etc.,  Co..  30  Me. 

Failis,  1  Cow.  (N.  Y.)  238;    Zuber  v.  337;  Settle  v.  Ahson,  8  Ga.  201,  S.  C. 

Geigar,  2  Yeates  (Pa.),  522;   Joyces.  52    Am.    Dec.    393,   397;    Shelton  v. 

State,  7  Baxt.  (Tenn.)  273  f  Haight  v.  O'Brien,  76  Ga.  820;  Rigg  v.  Cook,  46 

Hoyt,  50  Conn.  583 ;    Dooley  v.  State,  Am.  Dec.  462 ;  Trout  v.  West,  29  Ind. 
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counsel  of  the  successful  party  should,  without  unnecessary- 
delay,  move  for  judgment  on  the  verdict,  and  should  see  that 
the  judgment  is  duly  recorded.  A  motion  for  a  new  trial  gen- 
erally presents  all  questions  except  such  as  relate  merely  to  the 
form  or  character  of  the  general  verdict,  and  where  the  objec- 
tion is  upon  one  of  these  grounds  the  appropriate  motion  is 
for  a  venire  de  iiovo,^  which  is  addressed  to  the  verdict  itself 
and  not  to  matters  preceding  or  following  it,  and  must  be  made 
before  judgment.^  But  such  a  motion  may  often  be  forestalled, 
or  the  necessity  for  it  obviated,  by  calling  the  attention  of  the 
court  to  imperfections  in  the  verdict  and  having  it  corrected  or 
amended  before  the  jury  are  discharged. 

§  047.  Amending  the  verdict. — The  jury  may  amend  or 
change  their  verdict  at  any  time  before  it  has  been  recorded, 
or  they  have  been,  either  in  form  or  in  fact,  discharged.^  So,  if 
they  bring  in  an  informal  or  insufficient  verdict,  the  court  may 
send  them  back  to  the  jury  room  with  directions  to  amend  it 
and  put  it  in  proper  form.*  This,  as  we  have  already  seen,  is 
tlie  course  usually  pursued  where  the  jury  fail  to  answer  inter- 
rogatories submitted  to  them.^     And  where  the  defect  is  merely 

51 ;  St.  Clair  V.  Caldwell,  72  Ala.  527.  *  Coffee    v.    Groover,   20    Fla.    64 

But  see  Dearborn  v.  Newhall,  63  X.  Edelen   v.  Thompson,    2   liar.    &   G 

U.  301;  Burlingame  v.  Central  R.  R.  (Md.)31;  Cattell  r.  Dispatch  Pub.  Co. 

Co.,  23  Fed.  R.  706;    Fathman  v.  Tu-  88  .Mo.  356;  Allen  v.  State,  79  Ala.  34 

milty,  34  Mo.  App.  236.  Hadley  v.  Ileywood,  121  Mass.  236 

'  Bunnell  r.  Bunnell,  93   Ind.  595;  Baker  r.  Thompson,  89  Ga.  486,  S.  C 

Thayer  r.  Burger,  100  Ind.  262;  Bart-  15   S.  E.  R.  644;   Grotton   r.  Glidden 

ley  r.  Phillips,  114  Ind.  189;  Witham  84   Me.  589,    S.    C.  24   Atl.    R.    1008 

V.  Lewis,  1  Wils.  48 ;  2  Tidd's  Pr.,  922.  Crane  Lumber  Co.  v.  Otter  Creek,  etc. 

»  McClintock  r.  Theiss,  74  Ind.  200;  Co.,  79  Mich.  307,  S.  C.  44  N.  W.  R 

Deatty  r.  Shirley,  83  Ind.  218.  788;   Patrick,  etc.,  Co.  v.  Skoman,  1 

'Nickelson  v.  Smith,  15  Oreg.  200;"  Colo.  App.  323,  S.  C.  29  Pac.  R.  21; 

Sanders  v.  Bagwell,  37  S.  Car.  145,  S.  Johnson  r.  Rider,  84  Iowa,  50,  S.  C. 

C.  15  S.  E.  R.  714;  Thomas  v.  Upper  50  N.  W.  R.  36;  Johnson  v.  Cakes,  80 

Marion  Tp.,  10  Pa.  Co.  Ct.  414;  Bishop  Ga.  722,  S.  C.  6  S.  E.  R.  274;  Smith 

V.  Mugler,  33  Kan.  145;    Warner  ?;.N.  v.  Meldren,  107  Pa.  St.  348;  Reed  r. 

Y.  Cent.  R.  R.  Co.,  52  N.Y.  437,  S.  C.  11  Thayer,  9  Ind.  157 ;  Pehlman  r.  State, 

Am.  R.  724;  Proffatt  on  JuryTr.,  §456.  115  Ind.  131;  State  r.  Underwood,  44 

And  see  leading  article  in  20  Cent.  L.  La.  Ann.  1114,  S.  C.  11  So.  R.  823. 

J.  145-147,  and  cases  therein  cited.  ^A)ite,  §920. 
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formal  or  technical,  so  that  no  further  deliberation  is  necessary 
in  order  to  correct  it,  the  court  may  direct  the  jury  to  make  the 
proper  amendment  without  leaving  their  seats. ^  Indeed,  the 
court  may  go  still  further  in  some  cases,  and  make  the  correc- 
tion itself.  Thus,  whenever  the  intention  of  the  jury  is  mani- 
fest so  that  the  finding  upon  the  point  in  issue  can  be  deter- 
mined, the  court  will  mold  the  verdict  into  proper  form  and 
give  it  due  and  legal  effect.^  But,  after  the  verdict  has  been 
recorded  and  the  jury  discharged,  there  can,  as  a  rule  at  least, 
be  no  amendment  in  the  substance  of  the  verdict.^ 


§  948.  Discharge  of  Jury — Coercion. — The  length  of  time 
for  which  a  jury  may  be  kept  together  in  order  to  obtain  a 
verdict  is  a  matter  largely  within  the  discretion  of  the  trial 
court.     At  common  law,  the  jurors  were  virtually  prisoners. 


1  Clough  V.  State,  7  Neb.  320 ;  Ger- 
mond  V.  Central  Vermont  R.  R.  Co.,  65 
Vt.  126,  S.  C.  26  Atl.  R.  401 ;  Ward  v. 
Bailey,  23  Me.  316;  Pehlman  v.  State, 
115  Ind.  131,  133;  M'Gregg  v.  State,  4 
Blackf.  (Ind.)  101;  Shaw  v.  Wood,  8 
Ind.  518;  Jones  v.  Vanzandt,  2 
McLean,  611;  Twomey  v.  Linnehan 
(Mass.),  36  N.  E.  R.  590.  If  unsigned, 
the  court  may  direct  the  foreman  to 
sign  it.  Avera  v.  Tool,  74  Ga.  398; 
Clough  V.  State,  7  Neb.  320.  And  the 
foreman  may  correct  informality. 
State  V.  Anderson,  24  S.  C.  109.  The 
usual  practice  in  such  cases  is  for  the 
court  to  make  the  correction,  or  in- 
struct the  foreman  to  do  so,  and  then 
ask  the  jury  if  the  verdict  as  corrected 
is  their  verdict.  Clark  v.  Sidway,  142 
U.  S.  682,  S.  C.  12  Sup.  Ct.  R.  327. 

^  Humphreys  v.  Mayor,  etc.,  48  N.  J. 
L.  588,  S.  C.  7  Atl.  Rep.  301  ;  Stewart 
V.  Fitch,  31  N.  J.  L.  17;  Ropps  v. 
Barker,  4  Pick.  (Mass.)  239;  Osgood 
V.  McConnell,  32  111.  74 ;  Burk  v.  Com., 
5  J.  J.  Marsh.  (Ky.)  675;  Petrie  v. 
Hannay,  3  T.  R.  659;  Hodgkins  v. 
Mead,  119  N.  Y.  166,  S.  C.  23  N.  E.  R. 


559;  D.  M.  Osborne  Co.  v.  Morris,  21 
Oreg.  367,  S.  C.  28  Pac.  R.  70;  Koon 
V.  Insurance  Co.,  104  U.  S.  106;  Parks 
V.  Turner,  12  How.  (U.  S.)  39;  Jack- 
son V.  Tozer,  154  Pa.  St.  223,  S.  C.  26 
Atl.  R.  226;  Blair  v.  Com.  (Ky.)  20, 
S.  W.  R.  434.  And  see  "Amendment 
of  Verdicts,"  20  Cent.  L.  J.  145-147; 
also,  note  to  Wood  v.  McGuire's  Child- 
ren, 63  Am.  Dec.  246-248. 

»Snell  V.  Bangor,  etc.,  Co.,  30  Me. 
.337;  Wright  v.  Phillips,  2  G.  Greene 
(la.),  191 ;  Sargeant  v.  State,  11  Ohio, 
472;  Allen  v.  State,  85  Wis.  22,  S.  C. 
54  N.  W.  R.  999;  Walters  v.  Junkins, 
16  Serg.  &  R.  (Pa.)  414;  Jackson  v. 
Williamson,  2  T.  R.  281 ;  Parker  v. 
Lake  Shore,  etc.,  Co.,  93  Mich.  607,  S. 
•C.  53  N.  W.  R.  834.  Ante,  §  946.  But 
see  Cohn  v.  Scheuer,  115  Pa.  St.  178,  in 
which  the  court  amended  the  verdict 
after  it  was  recorded  upon  testimony 
of  the  court  crier  as  to  what  it  was  as 
announced  by  the  foreman.  See,  also, 
Hodgkins  v.  Mead,  119  N.Y.  166,  S.  C. 
23  N.  E.  R.  559,  and  leading  article  in 
33  Cent.  Law  Jour.  358. 
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and  it  was  regarded  as  fjerl'ectly  proper  to  coerce  tliem  into  an 
agreement  upon   a   verdict.     The  modern  law,  however,  pro- 
ceeds upon  an  entirely  different  theory.     The  court  may,  un- 
doubtedly, keep  a  jury  out,  within  reasonable  limits,  as  long 
as  there  is  any  hope  of  an  agreement,  but  this  power  must  not 
be  so  used  as  to  coerce  the  jury  into  returning  a  verdict  upon 
which  there   has   been,   in   reality,  no   honest   and   voluntary 
agreement.     It  is  therefore  error  for  the  court  to  instruct  or 
send  word  to  a  jury,  after  they  have  been  out  some  time,  that 
if  they  do  not  come  to  an  agreement  they  will  be  kept  out  an 
unreasonable   time,'  or  until  they  do  agree. ^     So,   it  is  error, 
where  they  have  already  been  out  without  supper  or  breakfast, 
to  inform  them  that  if  they  do  not  agree  before  the  next  meal 
time  they  will  have  to  pay  for  it  themselves.-^     And  verdicts 
have  been  set  aside  merely  because  the  bailiff  informed  the 
jury  that  they  would  be  kept  out  an  unreasonable  time  unless 
they  agreed,^  although  there  are  some  cases  holding  that  the 
verdict  should  not  be  set  aside  on  that  account  where  the  mes- 
sage does  not  purport  to  come  from  the  court.^     If,  however, 
the  jury  do  not  soon  come  to  an  agreement,  or  if  it  is  otherwise 
shown  that  they  were  not  influenced   thereby  to   come  to  an 
agreement  there   is,  in  general,  no    available  error.     And   a 
mere  jesting  remark  to  the  effect  that  they  will  be  kept  out  all 
night  if  necessary,  or  that  they  will  get  nothing  more  to  eat 
if  they  are  not  careful,   has  been  held  insufficient  to  vitiate 
the  verdict.^     It  has  been  held  within  the  discretion  of  the 

'  Chesapeake,  O.  &  S.  W.  R.  R.  Co.  see    Wiggins    v.    Downer,    67    How. 

V.  Barlow,  80  Tenn.  537  ;  Terre  Haute  Pr.  65. 

&  I.  R.  R.  Co.  V.  Jackson,  81  Ind.  10;  «  Cole  r.  Swan,  4 G.  Greene  (la.), 32; 

Taylor  v.  Jones,  2  Head.  (Tenn.)  565;  Obear  v.  Gray,  68  Ga.  182;    Gholston 

Green   v.  Telfair,   11   How.   Pr.  260.  v.  Gholston,  31  Ga.  625;  Kansas  City, 

But  compare  Erwin  v.  Hamilton,  50  etc.,  Co.  v.  Phillips,  98  Ala.  159,  S.  C. 

How.  Pr.  32.  13  So.  R.  65. 

"  Slater  r.  !\Iead,  53  How.  Pr.  (N.Y.)  ^Nelling  v.  Industrial,  etc.,  Co.,  78 

57;  Phcpnix  Ins.  Co.  r.  Moog,  81  Ala.  Ga.  260;    Leach   v.  Wilbur,  9  Allen 

335 ;  Hancock  v.  Elam,  3  Baxt.  (Tenn.)  (Mass.) ,  212.     See,  also,  Reins  v.  Peo- 

33.     But  see  State  v.  Grizzard,  89  N.  pie,  30  111.  256;    McGuire  v.  State,  10 

Car.  115;    Osborne  v.  Wilkes,  108  N.  Tex.  App.  125;    Price  v.  Lambert,  3 

Car.  651.  N.  J.  L.  122. 

"Physioc  V.  Shea,  75  Ga.  466.     But  «  Darling  v.  New  York,  etc.,  Co.,  17 
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court  to  discharge  the  jury  after  they  have  been  out  for  a  few 
hours  without  hope  of  agreement,  and  it  is  equally  within  its 
discretion  to  keep  them  out  several  days,  if  necessary,  where 
there  is  some  prospect  of  an  agreement.^ 

§  949.  Attacking  and  sustaining  verdict. — It  is  a  general 
rule  that  jurors  can  not  impeach  their  own  verdict.^  But  al- 
leged misconduct  on  their  part  may  be  disproved  by  their  own 
affidavits.^  Affidavits  of  third  persons  may,  however,  be  re- 
ceived to  show  misconduct  on  the  part  of  jurors,^  and  their 
own  affidavits  are  admissible  to  show  what  took  place  in  court.^ 
Thus,  it  has  been  held  that  they  may  show  that  the  foreman 
announced  by  mistake  a  different  verdict  from  that  agreed 
upon.^     The  misconduct  of  a  party,''  or  of  the  bailiff,^  may  also 

E.  I.  708,  S.  C.  16  L.  R.  A.  643;  Pope  'Obear  v.  Gray,  68  Ga.  182;    Gille- 

V.  State,  36  Miss.  121.  land  v.  State,  44  Tex.  356;    Jones  v. 

'SeeRollinsK.Nolting,53Minn. — ,  State,  89  Ind.  82;    People  ??.  Hunt,  59 

S.  C.  54  N.  W.  R.  1118 ;    People  v.  01-  Cal.  430 ;  Hix  v.  Drury,  5  Pick.  (Mass.) 

cott,  2  Johns.  Cas.  (N.  Y.)  301,  S.  C.  1  296;  State  v.  Cartright,  20  W.  Va.  32; 


Am. Dec. 168, and  note ;  State  i'. Walker, 
26  Ind.  346;  Shaffer  v.  State,  27  Ind. 
131 ;  United  States  v.  Perez,  9  Wheat. 
(U.  S.)  579 ;  Lee  v.  State,  26  Ark.  260 ; 
State  V.  Matrassey,  47  Mo.  295. 

»Vaise  v.  Delaval,  1  T.  R.  11;  State 
V.  Pike,  65  Me.  Ill ;  Fredericks  v.  Ju- 


FultonCo.  V.  Phillips,  91  Ga.  65,  S.  C. 
16  S.  E.  R.  260;  State  v.  Dumphey,  4 
Minn.  438;  Elliott  v.  Mills,  10  Ind. 
368 ;  Downer  v.  Baxter,  30  Vt.  467. 

*  See  ante,  §  944. 

*  Roberts  v.  Hughes,  7  Mees.  &  W. 
399 ;  Knight  v.  Freeport,  13  Mass.  218 ; 


dah,  73  Cal.  604;    Stanley  v.  Suther-    Jackson  v.  Dickenson,  15  Johns.  (N. 
land,  54  Ind.  339;  Withers  v.  Fiscus,     Y.)  309. 


40  Ind.  131  ;  Brown  v.  Cole,  45  la.  601 ; 
Reynolds  v.  Tompkins,  23  W.Va.  229; 
Reaves  v.  Moody,  15  Rich.  L.  (S.  Car.) 
312;  Cire  v.  Rightor,  11  La.  140; 
Thomas  v.  Jones,  28  Gratt.  (Va.)  383; 
Johnson  v.  Davenport,  3  J.  J.  Marsh. 
(Ky.)  390;  Holmead  v.  Corcoran,  2 
CranchC.  C.  119;  Carpenter ■y.Willey, 
65  Vt.  168,  S.  C.26  Atl.  R.488;  Gard- 
ner V.  Minea,  47  Minn.  295,  S.  C.  50  N. 
W.  R.  199;  Johnson  v.  Parrotte,  34 
Neb.26,  S.  C.  51  N.  W.  R.  290;  Rowe 
V.  Canney,  139  Mass.  41,  S.  C.  29  N. 
E.  R.  219;  Lufti;.  Lingane,  17  R.  I. 
420,  S.  C.  22  Atl.  R.  942;  Croasdalev. 
Tantum,  6Houst.(Del.)  218;  2Thomp. 
Tr.,  §  2618.   Ante,  §  944. 


^Hodgkins  v.  Mead,  119  N.  Y.  166, 
S.  C.  23  N.  E.  R.  559;  Dalrymple  v. 
Williams,  63  N.  Y.  361 ;  Peters  v.  Fo- 
garty  (N.  J.),  26  Atl.  R.  855;  Cogan 
V.  Ebden,  1  Burr.  383 ;  Swails  v.  Cissna, 
61  la.  693;  Layman  v.  Graybill,  14 
Ind.  166;  Jones  v.  Smith,  64  Ga.  711. 
"The  Power  of  the  Court  to  Amend 
the  Verdict  and  Judgment. ' '  33  Cent. 
Law  Jour.,  358. 

■f  Ritchie  v.  Holbrooke,  7  Serg.  &  R. 
(Pa.)  458;  Chews  v.  Driver,  1  N.J.  L. 
166 ;  Thomas  v.  Chapman,  45  Barb.  98 ; 
Hawkins  v.  New  Orleans,  etc.,  Co.,  29 
La.  Ann.  134. 

8  Reins  v.  People,  30  111.  256;  Wig- 
gins V.  Downer,  67  How.  Pr.  (N.  Y.)- 
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be  shown  by  the  affidavits  of  the  jurors.  The  question,  after 
verdict,  is  usually  presented  by  motion  for  a  new  trial,  but,  as 
we  have  already  seen,  where  a  verdict  is  uncertain  or  defective 
in  form  the  question  of  its  sufficiency  in  that  regard  is  gener- 
ally presented  by  motion  for  a  venire  de  novo. 

6.");    Nelnis  v.  State,   13  Srned.  &  M.     ner  v.  Minea,  47  Minn.  295,  S.  C.  50 
(Miss.)  500,  508.      But  see  Doran  v.     N.  W.  R.  199. 
Shaw,  3  T.  B.  Mon.  (Ky.)  411 ;  Gard- 


CHAPTER   XXXVII. 


TRIAL    AND    FINDINGS    BY    THE    COURT. 


§950.  Legislative   power  to   provide     §968. 
for  trial  by  the  court.  969. 

951.  Trial  by  the  court. 

952.  Request  for  trial  by  the  court.        970. 

953.  Request  where  case  partly  for 

court  and  partly  for  the  jury.        971. 

954.  Waiver  of  right  to  trial  in  a  par-        972. 

ticular  mode. 

955.  Conduct  of  trial  by  court.  973. 

956.  Trial   by  court— Admission  of        974. 

incompetent  evidence. 

957.  Misconduct  of  the  court.  975. 

958.  Case  agreed  or  special  case. 

959.  Statement  of    facts  in  a  case        976. 

agreed  or  special  case.  977. 

960.  Statements  of  facts  in  special        978. 

case  or  agreed  case  different 

from  statements  of  evidence.        979. 

961.  Agreed  case.  980. 

962.  The  principal  elements  of  an 

agreed  case.  981. 

963.  Fictitious  cases. 

964.  Jurisdiction  in  agreed  cases.  982. 

965.  The  office  of  the  statement  of 

facts  in  an  agreed  case.  983. 

966.  Effect  of  making  and  submit- 

ting an  agreed  case. 

967.  Judgment  in  an  agreed  case. 


General  finding. 

Special  finding  of  facts  and  con- 
clusions of  law. 

Duty  of  the  court  to  make  spa- 
cial  finding. 

Request  for  special  finding. 

Time  at  which  special  finding 
must  be  requested. 

Construction  of  the  finding. 

Requisites  of  the  statement  of 
facts. 

Silence  on  a  material  point — 
Effect  of. 

The  conclusions  of  law. 

Finding  outside  of  the  issues. 

Defects  in  form  of  special  find- 
ing— Mode  of  objecting. 

Challengingthe  finding  of  facts. 

Objections  to  the  findings  by 
motion  for  a  new  trial. 

Exceptions  to  the  conclusions 
of  law. 

Right  to  change  special  finding 
after  filing. 

Remedy  where  the  judgment 
does  not  conform  to  the  find- 
ing. 


§  950.   Legislative  power  to  provide  for  trial  by  the  court. 

— The  legislature  may  rightfully  provide  for  trial  by  the  court 
in  civil  proceedings  where  the  parties  agree  to  waive  a  jury, 
and  may,  within  limits,  regulate  the  mode  of  asking  a  jury 
trial.  Where  there  is  a  statute  authorizing  trials  by  the  court 
and  a  waiver  of  a  jury,  express  or  implied,  the  court  may  try 
the  case,  and  where  it  does  so  it  decides  all  questions  of  law 
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and  fact.^  It  is  competent  for  the  legislature  to  provide  that 
if  the  party  does  not  ask  a  jury  in  proper  season  or  in  an  ap- 
propriate mode  he  shall  be  deemed  to  waive  a  right  to  a  jury 
trial.  Subject  to  the  great  constitutional  right  of  trial  by  jury 
the  whole  matter  is  largely  one  of  legislative  discretion,  and 
where  discretion  exists  the  legislature  is  master  of  its  own  dis- 
cretion. But  while  the  legislature  has  a  broad  discretion  in 
regulating  the  mode  of  asking  jury  trials  and  the  like  it  can 
not  unreasonably  hamper  or  impair  the  right  of  trial  by  jury.^ 
It  is,  perhaps,  proper  to  say,  in  order  to  avoid  misunderstand- 
ing, that  there  is  an  essential  and  far  reaching  difference  be- 
tween a  statute  regulating  the  mode  of  asking  and  obtaining  a 
jury  trial  and  a  statute  assuming  to  compel  parties  to  submit 
issues  of  fact  to  a  court  for  trial,  and  so  there  is  between  a 
statute  providing  for  an  agreement  as  to  the  mode  of  trial  and 
a  statute  making  trial  by  the  court  compulsory. 

§  951.  Trial  by  the  court. — As  we  have  elsewhere  said,  the 
right  of  trial  by  jury  is  a  constitutional  right  which  can  not  be 
taken  away  by  statute,^  but  the  right  to  a  jury  trial  does  not 
extend  to  all  cases.  The  rule  prevailing  in  most  jurisdictions 
is  that  suits  in  equity  are  not  triable  as  of  right  by  a  jury,  and 
where  there  is  no  statute  making  such  suits  triable  by  a  jury 
they  are  triable  by  the  court;*  but  the  court  may  in  equity 
cases  submit  particular  questions  of  fact  to  a  jury;  where  ques- 
tions of  fact  are  submitted  to  a  jury  in  such  cases  the  decision 
of  the  jury  is  advisory  and  not  conclusive  upon  the  court. ^     A 

^  Dole  V.  Wooldredge,  135  Mass.  140,  *  For  a  very  interesting  opinion  on 

S.  C.  2  N.  E.  R.  680.  the  general  subject  see  State  v.  Saun- 

'  Mclnerney  v.  Denver,  17  Colo.  302,  ders,  66  N.  H.  39,  S.  C.  18  L.  R.  A. 

S.  C.  29  Pac.  R.  516.  646.     See,  also,  Brown  v.  Kalamazoo, 

^  Ante,  §  504.  See,  also,  upon  the  etc.,  75  Mich.  274. 
general  subject,  Carleton  v.  Rugg,  149  'Garsed  v.  Beall,  92  U.  S.  684;  Pat- 
Mass.  550;  United  States  v.  Jellico,  terson  v.  Gaines,  6  How.  (U.  S.)  550; 
etc.,  Co.,  46  Fed.  Rep.  432;  Hess  r.  Baseyr.Gallegher,  20  Wall.  670;  Quin- 
White,  9Utah,61,S.  C.33Pao.  R.243;  by  u."  Conlan,  104  U.  S.  420;  Idaho, 
People  r.  Murray,  89  Mich.  276,  S.  C.  etc.,  Co.  v.  Bradbury,  132  U.  S.  509; 
14  L.  R.  A.  809;  Hallinger  v.  Davis,  Hammer  r.  Garfield,  etc..  Co.,  130  U. 
146  U.  S.  314;  Hall  v.  Armstrong,  65  S.  291;  Peake  v.  Highfield,  11  Russ. 
Vt.  421,  S.  C.  20  L.  R.  A.  366.  559;  Burt  v.  Rynex,  48  Mo.  309;  Wil- 
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suit  in  equity,  as  a  rule,  may  be  referred  to  a  master,  or  be 
heard  by  the  court  as  it  deems  proper,'  but  the  decree  finally 
rendered  is  that  of  the  court.  There  are  many  cases  not  of  equit- 
able cognizance  that  the  legislature  may  make  triable  by  the 
court  without  the  intervention  of  a  jury.  Cases  of  purely 
statutory  origin  and  of  a  special  character,  such  as  proceedings 


son  V.  Riddle,  123  U.  S.  608;  Kerr  v. 
South  Park,  etc.,  117  U.  S.  379;  Ap- 
thorp  r.  Comstock,  2  Paige  Ch.  482. 
As  to  when  it  is  error  to  refer  the  case 
to  a  jury,  see  Nicol  v.  Vaughan,  2 
Dow  &  b.  420;  Newark,  etc.,  Co.  v. 
.Mayor,  8  C.  E.  Green  (N.  J.),  515; 
Gass  V.  Mason,  4  Sneed,  497;  Jarrett 
V.  Jarrett,  11  W.  Va.  584;  Blackburn 
V.  Jepson,  3  Swanst.  132.  Some  of  the 
courts  hold  the  question  to  be  one  of 
discretion.  Ward  v.  Hill,  4  Gray,  593 ; 
Crittenden  v.  Field,  8  Gray,  621  ;  Ray 
V.  Doughty,  4  Blackf.  115.  See,  also. 
Brooks  V.  Tarbell,  103  iMass.  496;  La- 
preese  v.  Falls,  7  Ind.  692;  Black  v. 
Shreve,  2  Beas.  (N.  J.)  455. 

'Field  V.  Holland,  6  Cranch,  8; 
Massie  v.  Watts,  6  Cranch,  148.  The 
term  "hearing"  is  the  appropriate  one 
in  chancery  proceedings.  Where  a 
case  is  heard  by  the  chancellor  the 
proceedings  are,  in  most  essential  par- 
ticulars, similar  to  those  of  an  action 
at  law.  Oral  testimony  is  not  heard ; 
all  the  evidence  must  be  written. 
Bleare  v.  Garlington,  92  U.  S.  1.  The 
rule  as  to  the  right  to  open  and  close 
is  substantially  the  same  as  in  actions 
at  law.  Gilson's  Suits  in  Chancery, 
§  524;  Higdon  v.  Higdon,  6  J.  J. 
Marsh.  48;  Murphy  v.  Stults,  1  N.  J. 
Eq.  560.  It  is  held  in  Nickerson  v. 
Atchison,  etc.,  Co.,  30  Fed.  R.  85,  that 
a  suit  in  equity  will  not  be  heard  upon 
an  agreed  statement  of  facts  without 
pleadings,  even  though  there  is  a  State 
statute  authorizing  such  a  proceeding. 


The  decision  is  based  upon  the  general 
rule  that  the  equity  jurisdiction  of  the 
federal  courts  is  not  affected  by  State 
legislation.  Boyle  v.,  Zachrie,  6  Pet. 
648;  United  States  v.  Howland,  4 
Wheat.  108;  Neves  v.  Scott,  13  How. 
(U.  S.)  268;  Noonan  v.  Lee,  2  Black, 
499;  Robinson  v.  Campbell,  3  Wheat. 
323;  ]\IcConihay  v.  Wright,  121  U. 
S.  201.  The  general  rule  in  equity 
cases  is  that  objections  and  excep- 
tions must  be  specific.  Hamilton  v. 
Southern,  etc.,  Co.,  33  Fed.  Rep.  562, 
567,  citing  Satterlee  v.  Bliss,  36  Cal. 
489;  Cochran  v.  O'Keefe,  34  Cal.  554; 
Owen  V.  Frink,  24  Cal.  171 ;  Evanston 
V.  Gunn,  99  U.  S.  660;  Belk  v.  Meagh- 
er, 104  U.  S.  279;  Fischer  v.  Neil,  6 
Fed.  R.  89;  Wood  v.  Weimar,  104  U. 
S.  786;  Camden  v.  Doremus,  3  How. 
(U.  S.)  515 ;  Burton  v.  Driggs,  20  Wall. 
125.  See,  generally,  Jones  v.  Lamar, 
39  Fed.  R.  585.  Evidence  must  con- 
form to  the  pleadings.  Piatt  v.  Vat- 
tier,  9  Pet.  405  ;  Harrison  v.  Nixon,  9 
Pet.  483;  Washington,  etc.,  Co.  v. 
Bradleys,  10  Wall.  299.  Objections 
must  be  seasonably  made.  Fretz  v. 
Stover,  22  Wall.  198;  Reynolds  v. 
Crawfordsville  Bank,  112  U.  S.  405; 
Clements  v.  Moore,'  6  Wall.  299.  A 
master's  report  is  not  set  aside  with- 
out cause.  Callaghan  v.  Myers,  128 
U.  S.  617;  Kimberly  v.  Arms,  129  U. 
S.  512.  In  Ex  parte  Story,  12  Pet.  339, 
it  is  said  that  a  bill  of  exceptions  is 
entirely  unknown  in  equity  practice. 
Johnson  v.  Harmon,  94  U.  S.  371. 
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to  assess  damages  for  property  taken  under  the  right  of  eminent 
domain  may  be  made  triable  by  the  court. ^ 

§  952.  Request  tor  trial  by  the  court. — A  party  who  desires 
a  trial  by  the  court,  in  a  ca.se  in  which  he  is  entitled  to  a  trial 
in  that  mode,  should  seasonably  prefer  the  proper  request.  If 
he  submits  the  case  to  a  jury  without  objection  and  treats  the 


'  We  give  below  some  of  the  cases  in 
which  it  has  been  held  that  the  con- 
stitutional guaranty  of  a  trial  by  jury 
does  not  govern.  Contest  of  a  will. 
Schmidt  v.  Schmidt,  47  Minn.  451,  S. 
C.  50  N.  W.  R.  598.  But  see  Lamb  v. 
Lamb,  105  Ind.  456;  Deig  v.  .More- 
head,  110  Ind.  451 ;  1  Redf.  Wills,  40, 
50.  Commitment  of  minors  to  reform 
school.  Olson  v.  Brown,  50  Minn. 
353,  S.  C.  1(5  Lawy.  R.  Anno.  691. 
Proceedings  to  establish  highways  and 
construct  drains.  Lipes  v.  Hand,  104 
Ind.  503;  Anderson  v.  Caldwell,  91 
Ind.  451,  S.  C.  46  Am.  R.  613 ;  Drebert 
r.  Trier,  106  Ind.  510;  McKinney  v. 
Monongahela,  etc.,  Co.,  14  Pa.  St.  65; 
In  re  Lower  Catham,  35  N.  J.  L.  497; 
Kendall  v.  Post,  8  Ore.  141,  See, 
generally,  Livingston  v.  Mayor,  8 
Wend.  85;  Beekman  i'.  Saratoga,  etc., 
Co.,  3  Paige,  45;  Heyneman  v.  Blake, 
19  Cal.  579;  Buffalo,  etc.,  Co,  v. 
Ferris,  26  Texas,  588;  City  of  Des 
Moines  r.  Layman,  21  la.  153;  Backus 
V.  Lebanon,  11  N.  H.  19;  Rich  v. 
City  of  Chicago,  59  111.  286;  Ames 
V.  Lake  Superior,  etc.,  Co.,  21  Minn. 
241 ;  Baltimore,  etc.,  Co.  v.  Ketring, 
122  Ind.  5,  S.  C.  23  N.  E.  R.  527.  A 
statute  providing  for  the  trial  of  an 
issue  of  fact  by  the  court  in  a  suit 
to  secure  the  restoration  of  burnt  rec- 
ords of  title.  Gormley  v.  Clark,  134 
U.  S.  338,  S.  C.  10  Sup.  Ct.  R.  554. 
The  conclusion  to  which  the  authori- 
ties lead  is  that  the  constitution  pre- 
serves the  right  of  trial  by  jury  as  it 
existed  at  the   time  the  constitution 


was  adopted,  and  that  it  does  not  pre- 
clude the  legislature  from  enacting  a 
statute  providing  special  modes  of  trial 
for  special  statutory  proceedings.  See, 
generally.  Carter  v.  Camden,  etc.,  49 
N.  J.  Law,  600,  S.  C.  10  Atl.  R.  108; 
Pedigo  V.  Grimes,  113  Ind.  148,  S.  C. 
13  N.  E.  R.  700;  Harding  v.  Fuller, 
141  111.  308,  S.  C.  30  N.  E.  R.  1053; 
Auffmordt  r.  Hedden,  137  U.  S.  310; 
State  V.  Durein,  29  Kan.  688,  S.  C.  — 
Pac.  R.  148;  United  States  v.  Jellico, 
etc.,  Co.,  46  Fed.  R.  432,  S.  C.  12  L.  R. 
Anno.  753;  Frazee  v.  Beattie,  26  S. 
Car.  348 ;  State  v.  Wyse,  32  S.  Car.  45 ; 
Cooper  V.  People,  13  Colo.  373,  S.  C.  6 
Law  R.  Anno.  430;  Be  Deaton,  105 
N.  Car.  59,  S.  C.  11  S.  E.  R.  244 ;  Seavey 
V.  Seavey,  30  111.  App.  625;  Davis  r. 
Dyer,  62  N.  H.  231 ;  Gilbert  v.  Morri- 
son, 53  Hun,  442,  S.  C.  6  N.  Y.  Supp. 
491 ;  La  Crosse,  etc.,  Bank  v.  Wilson, 
74  Wis.  391,  S.  C.  43  N.  W.  R.  153: 
State  r.  Sutcliffe,  16  R.  I.  410,  S.  C.  16 
Atl.  R.  710;  i?c  Sanderson,  74  Cal.  199; 
Lavey  v.  Doig,  25  Fla.  1,  S.  C.  6  So.  R. 
259;  Beavans  r.  Goodrich,  98  X.  Car. 
217,  S.  C.  3  S.  E.  R.  516.  In  some  of 
the  States  provision  is  made  that  only 
cases  of  purely  equitable  cognizance 
shall  be  trie*d  by  the  court,  and  in  such 
States,  where  a  new  proceeding  is 
created  by  statute,  a  jury  trial  may  be 
demanded.  Puterbaugh  r.  Puterbaugh, 
131  Ind.  288,  S.  C.  30  N.  E.  R.  519; 
Monnett  v.  Turpie,  1.33  Ind.  424,  426; 
Trittipo  V.  Morgan,  99  Ind.  269;  John- 
son V.  Taylor,  106  Ind.  89;  Kitts  v. 
Willson,  106  Ind.  147. 
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case  as  one  that  may  properly  be  tried  by  a  jury,  he  waives  the 
right  to  subsequently  insist  that  the  case  was  one  for  the  court. ^ 
The  principle  upon  which  this  doctrine  rests  is  that  if  a  party 
adopts  or  voluntarily  acquiesces  in  a  definite  theory  he  is  re- 
garded as  having  made  an  election  and  he  will  be  compelled 
to  abide  by  the  position  he  elected  to  occuj^y.^  Where  a  party 
desires  to  make  the  refusal  of  the  request  for  a  trial  by  the 
court  available  on  appeal  he  should  cause  the  record  to  properly 
show  the  request  and  an  exception,  and,  in  most  jurisdictions, 
make  the  denial  of  his  request  one  of  the  causes  for  a  new  trial. ^ 

§  953.  Request  where  case  partly  for  court  and  partly  for 
the  Jury. — It  is  a  general  principle  of  wide  sweep  that  a  party 
must  ask  for  what  he  is  entitled  to  and  no  more,  or  else  his  re- 
quest may  be  denied  without  error.*  This  principle  applies  to 
a  request  as  to  the  mode  of  trial.  If  a  case  is  triable  in  part 
by  jury  and  in  part  by  the  court  there  will  be  no  error  in  de- 
nying a  request  to  try  the  whole  case  by  the  jury.-^ 


'Dawson  v.  Shirk,  102  Ind.  184; 
Ikerd  v.  Beavers,  106  Ind.  483;  Carr 
V.  Haskett,  110  Ind.  152;  Sprague  v. 
Pritchard,  108  Ind.  491;  Farmers' 
Bank  v.  Butterfleld,  100  Ind.  229; 
Wallace  v.  Harris,  32  Mich.  380;  Dun- 
bar V.  Locke,  62  N.  H.  442.  See,  also, 
Davidson  v.  Morrison,  86  Ky.  397,  S. 
C.  5  S.  W' .  R.  871 ;  Reynes  v.  Dumont, 
130  U.  S.  354 ;  Brown  v.  Home  Savings 
Bank,  5  Mo.  App.  1;  Adams  Co.  v. 
Hunter,  78  la.  328,  S.  C.  43  N.  W.  R. 
208. 

^  Whittemore  v.  Fisher,  132  111.  243, 
S.  C.  24  N.  E.  R.  636 ;  Metzler  i'.  James, 
12  Col.  322,  S.  C.  19  Pac.  R.  885;  Bar- 
rett V.  Fisch,  76  la.  553,  S.  C.  41  N.W. 
R.  310;  Town  of  Mentz  v.  Cook,  108 
N.Y.  504,  S.C.  15  N.  E.  R.  541 ;  Grandin 
V.  Le  Roy,  2  Paige,  509 ;  Le  Roy  v. 
Piatt,  4  Paige,  77 ;  Truscott  v.  King,  6 
N.  Y.  147 ;  Cox  v.  James,  45  N.Y.  557 ; 
Pam  V.  Vilmar,  54  How.  Pr.  235 ;  Buf- 
falo, etc.,  Co.  V.  Delaware,  etc.,  Co., 
130  N.  Y.  152,  S.  C.  29  N.  E.  R.  121. 


See,  generally,  Amis  v.  Myers,  16 
How.  (U.  S.)  492,  493;  Bank  of  Utica 
V.  Mesereau,  3  Barb.  Ch.  528;  Cum- 
ming  V.  Mayor,  11  Paige,  596;  Creely 
V.  Bay  State,  etc.,  Co.,  103  Mass.  514; 
Sexton  V.  Pike,  13  Ark.  193 ;  Parker  v. 
Winnipiseogee  Co.,  2  Black,  541,  545. 

'The  mode  of  saving  questions  for 
appeal  upon  the  denial  of  a  trial  by 
the  court  is  essentially  the  same  as  in 
cases  where  a  jury  trial  is  erroneously 
refused  and  the  authorities  elsewhere 
cited  are  in  point.     Ante,  §  532. 

*  St.  Louis,  etc.,  Co.  v.  Hendricks, 
48  Ark.  177,  S.  C.  3  Am.  St.  R.  220; 
Smith  V.  Arsenal  Bank,  104  Pa.  St. 
518;  Shewalter  v.  Bergman,  123  Ind. 
155;  Waymire  v.  Lank,  121  Ind.  1; 
Pettigrew  v.  Barnum,  11  Md.  434; 
Wallis  V.  Randall,  81  N.  Y.  164;  Day 
V.  Henry,  104  Ind.  324;  Staser  v.  Ho- 
gan,  120  Ind.  207. 

^  Chadbourne  v.  Zilsdorf,  34  Minn. 
43. 
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§054.    Waiver  of   ritrht  to  trial  in  a  particular   mfxlc. — 

Where  the  .statute  porniits  u  trial  in  more  tliaii  one  mode  and 
there  is  no  constitutional  objection,  parties  may  waive  a  right 
to  elect  and  may  either  expressly  or  impliedly  adopt  any  one  of 
the  different  modes  of  trial.  We  have  already  considered  the 
general  subject/  but  it  seems  to  us  that  it  will  be  profitable  to 
add  a  few  observations  to  what  has  been  said.  A  party  may 
waive  a  jury  in  various  ways,  as,  for  instance,  by  consent,  by 
failing  to  dppear  at  the  trial, ^  by  voluntarily  submitting  the 
case  to  the  court.  If  the  trial  is  voluntarily  entered  upon,  a 
party  can  not  object  that  the  wrong  mode  has  been  adopted.^ 
If,  however,  tlie  objection  is  duly  made,  a  party  does  not  waive 
any  rights  by  going  into  the  trial  in  obedience  to  the  ruling  of 
the  court.*  The  rule  just  stated  is  in  harmony  with  the  well 
settled  doctrine  that,  if  a  party  once  opportunely  and  properly 
objects,  he  does  not  waive  any  rights  by  failing  to  repeat  his 
objections  or  by  proceeding  in  accordance  with  the  orders  or 
directions  of  the  court.  A  party  who  asks  that  a  single  ques- 
tion be  submitted  to  the  jury  waives  his  right  to  a  jury  trial. ^ 
If  a  party  puts  his  objection  to  a  trial  in  the  mode  proposed 
upon  an  untenable  ground  he  waives  all  others.^  A  waiver 
exists,  as  a  rule,  wherever  there  is  a  duty  to  object  or  to  make 
a  request  and  neither  an  objection  is  made  nor  a  request  pre- 
ferred.' 

'  Ante,  §  506.  *  Spencer  v.  Robbins,  106  Ind.  580, 

'Union  P.,  etc.,  Railway  v.  Horner,  588. 

5  Kan.  340;  Green  r.  Bulkley,  23  Kan.  ^  McKeon  v.  See,  51  X.  Y.  300;  Fas- 

130;  Love  v.  Hall,  76  Ind.  328,  over-  nacht  v.  Stehn,  53  Barb.  650.     Where 

ruling  Terrell  v.   State,  68  Ind.  155;  a  partj' states  a  single  objection  and 

Coleman  v.  Floyd,  131  Ind.  330,  335.  demands  a  ruling  on  that,  he  invites 

Waiver  of  jury  under  the  federal  rule,  the  court  to  exclude  all  other  objec- 

Kearney  V.  Case,  12  Wall.  275;  Phil-  tions.    Elliott's  App.  Proc.  §  627. 

lips  V.  Preston,  5  How.  278 ;  Morgan  v.  ''  Baird  v.  Mayor,  74  N.Y.  382 ;  Hand 

Gay,  19  Wall.  81;  Parsons  r.  Bedford,  v.  Kennedy,  83  N.  Y.  149;    Smith  r. 

3  Pet.  433;  Ins.  Co.  v.  Comstock,  16  Osborn,  45  How.  Pr.  351;  Ellithorpe 

Wall.  258 ;  Matter  of  Martin,  2  Paine,  v.  Buck,  17  O.  St.  72.     A  duty  can  not 

348;  Basset  u.  United  States,  9  Wall,  exist  unless  there  is  knowledge  or  the 

38.  means  of  knowledge,  for  where  there 

^  Kenney  v.  Apgar,  93  N.  Y.  539.  is  excusable  ignorance  there  can  be  no 

*  Morrell   v.  Morrell,   17  Hun,  324;  waiver.     Giles  i'.  Caines,  3  Caines  (N. 

Bradley  v.  Aldrich,  40  N.  Y.  504.  Y.) ,  107 ;  Newberry  v.  Furnival,  56  N. 
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§  955.  Conduct  of  trial  by  court. — The  rules  governing  the 
trial  of  a  case  by  the  court  are  in  many  respects  the  same  as 
those  governing  trials  by  jury.  The  rule  as  to  the  open  and 
close  is  the  same  and  so  is  the  rule  as  to  the  delivery  of  evi- 
dence. Questions  of  law  may  be  argued  to  the  court  and  the 
law  may  be  read  from  books  and  reports.  The  court,  unless 
properly  requested  to  find  specially,  may  make  a  general  find- 
ing, but,  as  we  shall  hereafter  see,  when  properly  requested  a 
special  finding  must  be  made.  Findings  that  are  not  special 
are  general,  although  they  may  contain  special  statements,^ 
and  in  some  jurisdictions  a  special  finding  made  without  a  re- 
quest is  a  general  finding.^  The  record  should  show  the  re- 
quest, but  this  may  be  shown  in  the  finding  itself  or  by  an 
order-book  entry. ^ 

§  956.   Trial  by  court — Admission  of  incompetent  evidence. 

— There  is  much  conflict  upon  the  question  whether  the  ad- 
mission of  incompetent  evidence  in  a  case  tried  by  the  court 
can  be  regarded  as  prejudicial  error.*  It  seems  to  us  that  the 
mode  of  trial  can  not  change  the  rules  of  evidence  and  that  a 
party  is  entitled  to  insist  that  incompetent  evidence  shall  not 
be  admitted  against  him.      If  the  incompetent  evidence  is  un- 

Y.  638;  Wolford  r.  Oakley,  1  Sheldon  v.  Merit,  102  Ind.  293.     Seepost,  ^971. 

(N.  Y.),  261.     See  authorities  cited  in  *  Holding  the  admission  of  such  evi- 

notes  Elliott's  App.  Proc,  §674e<  seq.  dence  to  be  error  are,  among  others, 

'  Lawson  v.  Hilgenberg,  77  Ind.221.  the  following  cases:  Cunard  v.  Man- 
See  Smock  r.  Harrison,  74  Ind.  348;  hattan,  etc.,  Co.,  20 N.Y.S.  724;  Taylor 
Powers  V.  Fletcher,  84  Ind.  154;  Wal-  i\Cayce,97Mo.242,  S.C.  10S.W.R.832; 
lace  tJ.  Kirtley,  98  Ind.  485.  Baker  v.   Dessauer,   49   Ind.  28.      A 

^  Nash    V.   Cay  wood,  39   Ind.   457;  party  is  entitled  to  a  ruling  upon  the 

Cruzan  v.  Smith,  41  Indl  288;  Has-  evidence  and  if  the  ruling  is  errone- 

selman  V.  Allen,  42  Ind.  257;  Weston  ous  it  should   reverse   the  judgment 

V.  Johnson,  48  Ind.   1 ;    Grover,  etc.,  unless  the  evidence  admitted  is  such 

Co.  r.  Barnes,  49  Ind.  130;  Northcutt  that  it  could  not  have  done  harm,  or 

V.    Buckles,    60   Ind.  577;    Conner  v.  the   error  in  admitting  is  cured    b)' 

Town  of  Marion,  112  Ind.  517;  Sheets  some  other  ruling  in  the   case.     Op- 

r.  Bray,  125  Ind.  33;  Steel  v.  Grigsby,  posed  to  the  cases  above  cited  are  the 

79  Ind.  184;  Martin  v.  Martin,  74  Ind.  following:       Standard,    etc.,    Co.    v. 

207.  Friedenthall,  1  Col.  App.  5,  S.  C.  27 

3  Trentman  v.  Eldridge,  98  Ind.  525 ;  Pac.  R.  88 ;  Andrews  v.  Key,  77  Tex. 

Smith  V.  Uhler,  99  Ind.  140;    Bodkin  35,  S.  C.  13  S.  W.  R.  640. 
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iiifluentiul  then  the  error  may  \)e  deemed  a  harmless  one/  and 
so  it  might  be  if  the  case  were  tried  by  a  jury,  but  if  the  in- 
competent evidence  is  material  then  its  admission  ought  to  be 
adjudged  to  be  prejudicial  error  entitling  the  party  to  a  new 
trial  unless  the  contrary  appears.  Erroneously  rejecting  evi- 
dence is  a  cause  for  a  new  trial  or  a  reversal.'' 

§  957.  Misconduct  of  the  court. — A  court  is  bound  to  give 
a  party  who  is  properly  before"  it  and  conforms  in  his  conduct 
to  the  rules  of  law  a  full,  fair  and  impartial  trial.  Any  act 
which  wrongfully  violates  the  rights  of  a  party  will  avoid  the 
judgment  if  an  attack  is  directly  and  appropriately  made.  A 
party  has  a  right  to  proceed  with  the  trial  before  the  court  upon 
the  theory  that  a  statement  made  by  the  court  will  not  be  de- 
parted from  unless  fair  notice  is  given  and  opportunity  afforded 
to  proceed  as  if  the  statement  had  not  been  made.  It  is  obvious 
that  this  must  be  so,  otherwise  counsel  might  be  misled  to  the 
serious  prejudice  of  the  client. '"^  The  doctrine  we  have  stated 
is  in  harmony  with  the  general  principle  that  when  the  court 
announces  a  theory  the  presumption  is  that  it  will  adhere  to 
that  theory  throughout  the  case,'*  This  rule  does  not,  of  course, 

'  Stabler  v.  Gnind,  3.5Neb.  658,  S.  C.  ^\rthurs  v.  Hart,  17  How.  (U.  S.) 

53  N.  W.  R.  .570;  Kleimann  r.  Geisel-  6.     The   federal   courts  make    a  dis- 

mann,  114  Mo.  437,  S.  C.  21  S.  W.  R.  tinotion   between   admitting  and   re- 

790;    Victoria,  etc.,  Co.   v.   Haws,    7  jecting    evidence.      Field    v.   United 

Utah,  515,  S.  C.  27  Pac.  R.  695;  Mc-  States,  9  Pet.  182.     See,  also,  Estate 

Sorley  t\  Hughes,  58  Hun,  360,  S.  C.  of  Toomes,  54  Cal.  509,  516.     Objec- 

12N.Y.  S.  179;  Baker  v.  State,  90  Ga.  tions  to  evidence  must  be  specified  as 

153,  S.  C.  15  S.  E.  R.  788;  Markell  i'.  in  cases   of    trial   by   jury.     Bain  v. 

Matthews,  3  Col.  App.  49,  S.  C.  32  Pac.  AVhitehaven,  etc.,  R.  Co.  3  H.  L. Cases, 

R.    176;    White    v.   Manhattan,   etc.,  1.     Lord  Brougham's  opinion  in  the 

Co.,  63  Hun,  634,  S.  C.  18  N.Y.  S.  396;  case  cited  strongly  and  clearly  states 

Laumeier  v.  Gehner,  110  Mo.  122,  S.  C.  the  doctrine  of  the  specification  of  ob- 

19S.  W.  R.82;   Mitchell  r.  Beckman,  jections. 

64  Cal.  117;  Ratliffe  v.  County  Court,  ^Harrison  v.  Harrison,  48  Kan.  443, 

etc.,  36  W.  Va.  202,  S.  C.  14  S.  E.  R.  S.  C.  29  Pac.  R.  572. 

1004;  Lynch  v.  Grayson  (N.  M.),  32  ♦  Bradshaw  r.  Van  Winkle,  133  Ind. 

Pac.  R.  149;  Barth  v.  Green,  78  Tex.  134;  Elliott's  App.  Proc,  §591.    It  can 

678,  S.  C.  15  S.  W.  R.  112;  Rodriguez  not  be   ordinarily    presumed    that   a 

V.  Haynes,  76  Tex.  225,  S.  C.  13  S.  W.  change   of  theory   does   not   place   a 

R.  296;  Bilby  r.  Townsend,  29  Neb.  party   at   a  disadvantage,  but  that  it 

220,  S.  C.  45  N.  W.  R.  619.  does  do  so  may    sometimes    appear 
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prevent  the  court  from  changing  a  ruling  or  an  announcement, 
but  it  does  require  the  court  to  announce  the  change  at  such  a 
time  and  in  such  a  manner  as  that  a  party  may  not  be  un- 
justly placed  at  a  disadvantage  by  the  change. 

§  958.  Case  agreed  or  special  case. — Parties  may  agree  upon 
the  facts,  state  them  in  writing,  submit  them  to  the  court  and 
obtain  its  judgment  thereon.^  When  this  is  done  a  case  agreed 
or  special  case  is  made.  There  is  a  marked  resemblance  be- 
tween a  special  case  and  a  special  verdict,  for  the  ultimate  facts 
and  not  the  mere  evidence  of  the  facts  must  be  stated.  The 
court  is  not  to  draw  inferences  of  fact  from  evidence,  but  the 
statement  must  place  the  facts  before  the  court  so  that  nothing 
remains  for  it  to  do  except  determine  and  apply  the  law.  Un- 
der the  common  law  practice  a  special  verdict  formed  part  of 
the  record  proper, ^  but  a  special  case  or  case  agreed  did  not.^ 


from  the  nature  of  the  change,  but 
generally  there  must  be  a  clear  show- 
ing that  a  party  was  misled  by  the 
change  to  his  prejudice  in  order  to 
give  him  just  reason  to  complain. 

'  Sawyer  v.  Corse,  17  Gratt.  230 ; 
Kamsey,  Adm'r,  v.  McCue,  21  Gratt, 
349 ;  McMichen  v.  Amos,  4  Rand. 
(Va.)  134;  Tidd's  Pr.  (4  Am.  ed.), 
top  898;  ITronbat&Huley'sPr.,  409; 
Whitesides  v.  Russell,  8  Watts.  &  S. 
(Pa.)  44;  Berks  County  v.  Jones,  21 
Pa.  St.  413 ;  Da  Costa  v.  Guieu,  7  Serg. 
&  R.  (Pa.)  462 ;  Lippincott  v.  Ledyard, 
8  Phila.  18;  Parker  t\  Urie,  21  Pa.  St. 
305;  Diehl  v.  Ihrie,  3  Whart.  (Pa.) 
143;  Berks  County  v.  Pile,  18  Pa.  St. 
493;  Philadelphia,  etc.,  Co.  v.  Water- 
man, 54  Pa.  St.  337;  James  v.  McWil- 
liams,  6  Munf.  (Va.)  301. 

« Stephen  PI.  93. 

^  A  "case  made"  or  a  "case  settled 
on  appeal,"  is  not  "a  case  agreed"  or 
"a  sx)ecial  case,"  although  there  are 
many  points  of  resemblance.  A 
"case  made"  or  a  "case  settled"  is 
made  or  settled  after  judgment   and 


for  the  purpose  of  an  appeal.  It  is 
not  a  case  for  the  judgment  of  the 
trial  court  but  a  case  prepared  for  the 
appellate  court.  Wheeler  v.  Wilkins, 
19  Mich.  78;  Grand  Rapids  v. Whittle- 
sey, 32  Mich.  192 ;  Morrison  v.  March, 
4  Minn.  422;  Albee  v.  Hayden,  25 
Minn.  267 ;  Graham  i'. Skinner,  4  Jones 
Eq.  (N.  Car.)  94;  State  v.  Darling,  4 
Nev.  413 ;  Sutherland  v.  Putnam 
(Ariz.),  24  Pac.  R.  320;  McNatt  v. 
Harmon,  3  Wash.  432,  S.  C.  28  Pac.  R. 
748 ;  Hunt  v.  Bloomer,  13  N.  Y.  341 ; 
Johnson  v.  Whitlock,  13  N.  Y.  344; 
Voisin  V.  Commercial,  etc.,  Co.,  123 
N.  Y.  120;  Raynor  v.  Raynor,  94  N. 
Y.  248 ;  Neiswender  v.  James,  41  Kan. 
463;  Kingman,  etc.,  Co.  v.  Quinn,  45 
Kan.  477 ;  Harper  v.  Minor,  27  Cal. 
107 ;  Rickey  v.  Ford,  2  Oregon,  251 ; 
Tread  well  v.  Davis,  34  Cal.  601,  S.  C. 
94  Am.  Dec.  770;  Montana,  etc.,  Co. 
V.  Warren,  137  IJ.  S.  348;  Muscott  u. 
Hanna,  26  Kan.  770;  Albion,  etc.,  Co. 
V.  Richmond,  etc.,  Co.,  19  Nev.  225; 
Haynes  v.  Cape  May,  52  N.  J.  L.  180; 
Wheeler  v.  Hollis,  19  Texas,  522,  S.  C. 
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In  some  jurisdictions,  however,  the  special  case  constitutes 
part  of  the  record.' 

§  959.    Statement  of  facts  in  a  case  ag^reed  or  special  case. 

— The  facts  must  be  fully  and  clearly  stated,  or  else  the  party 
who  has  the  burden  will  fail.  Facts  can  not  be  supplied  by 
inference  or  intendment.  The  conclusive  presumption  is  that 
the  parties  have  made  the  statement  the  sole  repository  of  all 
the  facts. ^ 


§  960.  Statements  of  facts  in  special  case  or  case  agreed 
different  from  statements  of  evidence. — An  agreement  that 
facts  exist  or  that  facts  are  admitted,  or  that  there  is  evidence 
of  a  designated  character,  made  for  the  purpose  of  use  in  evi- 
dence is  not  a  statement  of  facts  within  the  meaning  of  the 
rule  that  no  inferences  can  be  drawn  from  a  statement  of  facts 
in  a  special  case  or  in  a  case  agreed.  AVhere  the  statement  is 
made  for  the  purpose  of  being  used  merely  as  evidence  and  not 
for  the  purpose  of  settling  the  facts  in  order  to  make  a  special 
case  or  case  agreed,  inferences  may  be  drawn  as  from  other 


70  Am.  Dec.  363;  Archer  v.  Long,  36 
S.  Car.  602,  S.  C.  14  S.  E.  R.  24;  Mc- 
Nair  v.  Craig,  34  S.  Car.  9;  Nabors  v. 
Latimer,  30  S.  Car.  G07. 

■  Ramsey  v.  McGue,  21  Gratt.  349. 
It  seems  to  us  that  where  all  the  facts 
are  embodied  in  the  statement  made 
in  a  special  case  or  case  agreed  that  it 
should  be  deemed  part  of  the  record 
proper.  There  is  no  reason  for  apply- 
ing to  it  a  rule  different  from  that  ap- 
plied to  special  verdicts.  The  only 
difference  between  the  two  cases  is 
that  in  the  one  the  jury  find  and  state 
the  facts  while  in  the  other  the  par- 
ties agree  upon  them. 

*  Henri  v.  Grand  Lodge,  etc,  59  ]\Io. 
581 ;  Gage  v.  Gates,  62  Mo.  412 ;  Shaw 
V.  Padley,  64  Mo.  519;  Hughes  v. 
Moore,  17  Mo.  App.  148;  IMoore  v. 
Henry,  18  INlo.  App.  35;  Ford  v. 
Cameron,  19  Mo.App.467 ;  Field  v. Chi- 


cago, etc.,  Co.,  21  Mo.  App.  600.  See 
Clark  V.  AVise,  39  How.  Pr.  R.  97,  S. 
C.  on  appeal,  46  N.  Y.  (1  Sickel)  612, 
note ;  2  Tidd's  Pr.  898.  A  case  agreed 
may  be  made  before  or  after  issue 
joined.  If  parties  make  a  case  agreed 
and  no  plea  or  answer  has  been  put 
in  the  plea  or  answer  is  regarded  as 
waived.  It  is  held  that  where  an 
issue  is  joined  the  judgment  must  be 
confined  to  the  issue,  but  when  no 
issue  is  joined  it  covers  the  entire 
subject  of  the  controversy.  Sawyer  r. 
Corse,  17  Gratt.  230.  "We  suppose  that 
where  there  is  no  direct  attack,  the 
decision  on  a  special  case  would  cover 
whatever  was  litigated  or  might  have 
been  litigated  in  the  case,  but  we  sup- 
pose that  parties  may  limit  the  con- 
troversy to  particular  facts,  provided 
that  the  rule  prohibiting  the  splitting 
nf  demands  is  not  violated. 
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evidence.^  Such  a  statement  constitutes  evidence  and  nothing 
more,  so  that  in  order  to  get  it  into  the  record  it  must  be  in- 
corporated in  a  bill  of  exceptions  as  in  other  cases  where  a 
bill  of  exceptions  is  necessary  to  get  evidence  into  the  record.^ 

§  961.  Agreed  case. — An  agreed  case  is  purely  of  statutory 
creation.  The  statutes  differ  as  to  details,  but  as  to  the  main 
features  of  the  proceeding  their  provisions  are  essentially  the 
same.  An  agreed  case  differs  from  a  "special  case,"  or  "a 
case  agreed/'^  in  the  essential  particular  that  no  pleadings  are 
required.  It  also  differs  from  a  "case  made"  or  a  "case  set- 
tled for  appeal,"*  in  these  particulars:  1.  It  is  submitted  to 
the  nisi  prius  court  for  trial  and  is  not  stated  simply  for  the 
purposes  of  an  appeal.  2.  The  statement  upon  which  the  case 
is  submitted  to  the  court  of  original  jurisdiction  is  agreed  upon 
by  the  parties  and  is  not  settled  by  the  court.  3.  The  agreed 
statement  may  be  made  before  the  action  is  commenced  and 
out  of  court,  whereas  in  a  "case  made"  or  "case  settled   for 


'  Commonwealth  v.  Gordon,  159 
Mass.  8,  S.  C.  33  N.  E.  R.  709. 

'Sweet  V.  Myers  (S.  Dak.),  53  N. 
AV.  R.  187  ;  Umatilla,  etc.,  Co.  v.  Barn- 
hart,  22  Ore.  389,  S.  C.  30  Pac.  R.  37. 

'  Ante,  §  958. 

*Aiite,  §  958,  authorities  cited  in 
note.  A  "case  made"  or  "case  set- 
tled" is,  as  we  have  seen,  a  case  pre- 
pared for  appeal.  The  procedure  is 
statutory  and  the  requirements  of  the 
statute  must  be  substantially  followed. 
St.  Louis  ?7.  Western  Union,  etc.,  Co., 
148  U.  S.  92 ;  Lebold  v.  Ottawa  Bank, 
51  Kan.  381,  S.C.  32  Pac.R.  1103 ;  Mas- 
terson  v.  McKelsey  (Tex.) ,  21  S.W.  R. 
1005 ;  Haynes  v.  B.  F.  Schwartz  Co.,  5 
Wash.  433,  S.  C.  32  Pac.  R.  220;  Sweet 
V.  Myers  (S.  Dak.),  53  N.  W.  R.  187; 
Cincinnati,  etc.,  Co.??.  Smith,  49  Kan. 
793,  S.  C.  31  Pac.  R.  064.  A  case  made 
must  contain  all  such  facts  and  rulings 
as  are  necessary  to  enable  the  court 
to  fully  apprehend  the  questions  in- 


volved and  to  see  the  relevancy  of  the 
assignments  of  error.  Lamb  r.  Bush, 
49  Mo.  App.  337;  Moss  v.  Johnson,  36 
S.  Car.  551.  Time  within  which  state- 
ment must  be  filed.  Wadhams  f.  Page, 
6  Wash.  103,  S.C.  32  Pac.  R.  1068 ;  Ken- 
nedy I'.Derrickson,  5  Wash.  289,  S.C.31 
Pac.  R.  766;  Sadler  v.  Niesz,  5  Wash. 
182,  S.C.  31  Pac.R.  630 ;  Funsten  ?j.Fox, 
51  Kan.  682,  S.C.  33  Pac.  R.  306 ;  Adam 
V.  State  (Tex.),  20 S.W. R.  548;  Snyder 
V.  Kelso,  3  Wash.  181,  S.  C.  28  Pac.  R. 
335;  Lake  Shore,  etc.,  Co.  v.  Cham- 
bers, 89  Mich.  5,  S.  C.  50  N.  W.  R.  741. 
Remedy  where  court  refuses  to  settle 
case.  Osborne  v.Prather,83Tex.208,  S. 
C.  18  S.  W.  R.  613.  According  to  the 
Pennsylvania  rule  a  "case  stated"  is 
substantially  the  same  proceeding  as 
that  denominated  an  agreed  case  in 
other  jurisdictions.  Diehl  ?'.  Ihrie,  3 
Whart.  (Pa.)  143,  148;  Fuller  v.  Tre- 
vor, 8  S.  &  R.  (Pa.)  520;  McLughan 
V.  Bovard,  4  Watts.  (Pa.)  308,  312. 
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appeal,"  the  statement  is  not  made  until  after  the  decision  is 
given. 

§  9G2.  T\m  principal  elements  ot*  an  agreed  case. — The  stat- 
utes providing  lor  agreed  cases  differ  in  detail,  but  as  to  the 
main  characteristics  of  an  agreed  case  there  is  very  little  dif- 
ference.^    These  are  the  principal  features  of  an  agreed  case: 

1.  A  written  statement  of  the  facts  signed  by  both  parties.^ 

2.  An  affidavit  deposing  to  the  truth  of  the  statement  and  de- 
posing, also,  that  the  controversy  is  actual,  and  that  the  pro- 
ceedings are  in  good  faith  to  determine  the  rights  of  the  par- 
ties.^ 3.  A  written  agreement  submitting  the  case  to  the 
court  for  trial  and  judgment.^ 

§  963.  Fictitious  cases. — While  parties  are  permitted  in  many 
of  the  States  to  make  an  agreed  case,  yet  the  case  made  must 
be  an  actual  and  not  a  feigned  one.  Courts  are  organized  to 
try  and  determine  real  cases,  and  they  will  not  knowingly  en- 
tertain jurisdiction  of  fictitious  ones.  It  is  a  fraud  upon  the 
court  to  attempt  to  submit  to  it  a  feigned  case.^ 

§  964.   Jurisdiction  in  agreed  cases. — In  order  to  confer  juris- 

'2  Cooley's  Blck.  (-Med.),  377,  n. ;  8.547;  Chicago,  etc.,  Co.  v.  Dey,  76 

Brownell  v.  Greenwich,  114  N.  Y.  518.  Iowa,  279,  S.  C.  41  N.W.  R.  17;  Pierse 

»In  Ruffin  V.  Ruffin,  112  N.  Car.  102,  v.  West,  29  Ind.  266;    Brewington  r. 

S.C.  16  S.  E.  R.  1021,  it  is  held  tliat  the  Lowe,  1  Ind.i'l  ;  Ilotchkiss  v.  Jones,4 

agreement  imist  be  signed  by  the  par-  Ind.  260;  People  v.  Wallace,  91  Cal. 

ties  and  that  signing  by  the  attorneys  535;  Wood  v.  Nesbitt,  19  N.  Y.  Supp. 

is  not  sutiieient.     To  the  same  effect  is  423;  Smith  v.  Junction,  etc.,  Co.,  29 

the  decision  in  Bradford  v.  Buchanan  Ind.  546;  Elwell  r.  Fosdick,  134  U.S. 

(S.  Car.),  17  S.  E.  R.  501.  500;  Nunan  v.  Valentine,  83  Cal.  588, 

»  Reader  v.  Workman,  37  S.  Car.  413,  S.  C.  23  Pac.  R.  713 ;  Hintrager  v.  Ma- 

S.  C.  16  S.  E.  R.  187.  honey,  78  Iowa,  537,  S.  C.  43  N.W.  R. 

*  In  the  case  of  The  Nashville,  etc.,  522 ;  S.  C.  6  L.  R.  A.  50;  State  r. West- 
Co.  V.  Fourth  Nat.  Bank,  91  Tenn.  336,  moreland,  29  So.  Car.  1,  S.  C.  6  S.  E. 
S.  C.  15  Law.  R.  Ann.  710,  it  is  held  R.  847;  People  v.  Burns,  78  Cal.  645, 
that  the  filing  of  an  agreed  case  is  S.  C.  21  PaC.  R.  540;  Treat  r.  Hiles, 
the  commencement  of  a  suit.  77  Wis.  475,  S.  C.  44  N.  W.  Rep.  1088 ; 

*Lord    ('.  Veazie,  8    How.    (U.   S.)  Newark  r.  Perry  Co.,  30  Ohio  St.  120; 

251,254;  Cleveland  v.  Chamberlain,  1  llobart  College  v.  Fitzhugh,  27  N.  Y. 

Black.  419;  Little  v.  Bowers,   134  U.  130. 
72 
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diction  to  try  and  decide  an  agreed  case  affidavits  must  be  filed 
showing  that  an  actual  controversy  exists.  In  the  absence  of 
an  affidavit  there  is  no  jurisdiction  of  the  subject,  and  the  court 
will  of  its  own  motion  refuse  to  assume  authority  over  the  case. 
The  affidavit  must  conform  to  the  statute  and  clearly  show  that 
there  is  an  actual  controversy.^ 

§  965.  The  office  of  the  statement  of  facts  in  an  a§:reed 
case. — The  statement  must  present  a  case  in  which  the  court 
can  render  judgment  in  favor  of  one  of  the  parties  and  against 
the  other. 2  The  facts  must  be  so  stated  as  to  enable  the  court 
to  pronounce  a  final  judgment  or  decree  terminating  the  con- 
troversy. The  statement  is  said  to  take  the  place  of  a  special 
verdict,  and  it  is  held  that  it  must  be  sufficient  when  tested  by 
the  rules  which  apply  to  special  verdicts. '"^     The  ultimate,  and 


1  Plainfield  v.  Plainfield,  67  Wis.  525 ; 
Sharper.  Sharpe,  27  Ind.  507;  Man- 
chester V.  Dodge,  57  Ind.  584 ;  Godfrey 
V.  Wilson,  70  Ind.  50;  Myers  v.  Law- 
yer, 99  Ind.  237 ;  Reeder  v.  Workman, 
37  So.  Car.  413,  S.  C.  16  S.  E.  R.  187; 
Donald  v.  St.  Louis,  etc., Co.,  52  la.  411. 
The  rule  respecting  the  affidavit  is 
strict  and  is  rigidly  applied.  Farrand 
V.  Bently,  6  Mich.  280;  Branchardiere 
V.  Elver'y,  4  Exch.  380,  S.  C.  18  L.  J. 
E.  381.  In  Bloomfield  v.  Ketcham,  5 
New  York  Civil  Proc.  R.  407,  S.  C. 
95  N.  Y.  657,  it  was  held  that  the 
affidavit  could  not  be  made  by  an  at- 
torney. Where  a  case  is  begun  and 
conducted  in  the  ordinary  mode  the 
presumption  is  that  there  is  an  actual 
and  not  a  feigned  controversy,  but  it 
may  be  shown  that  the  case  is  ficti- 
tious. WitztJ.  Dale,  129  Ind.  120,  S. 
C.  27  N.  E.  R.  498 ;  Board  v.  Louisville, 
etc.,  Co.,  109 U.  S.  221 ;  Dakota  Coun- 
ty V.  Glidden,  113  U.  S.  222.  See, 
also,  Booth  V.  Cottingham,  126  Ind. 
431. 

^  Williams  v.  City  of  Rochester,  2 
Lans.  169;  Cunard,  etc.,  Co.  v.  Voor- 


his,  104  N.  Y.  525;  Day  v.  Day,  100 
Ind.  460,  462.  The  agreed  statement 
and  submission  should  make  a  com- 
plete case,  dispensing  with  process 
and  pleadings  upon  which  a  judgment 
can  be  rendered  as  fully  as  in  an  or- 
dinary case.  McKethan  v.  Ray,  71 
N.  Car.  165;  Washburn  v.  Baldwin,  10 
Phila.  472;  McLoughn  v.  Bovard,  4 
Watts.  (Pa.)  308.  An  agreed  case  is 
something  more  than  a  waiver  of  a 
jury  and  an  agreement  as  to  evidence, 
for  it  is  a  complete  case.  Hodge  v. 
First  Nat.  Bank,  22  Gratt.  (Va.)  51 ; 
Dearing  v.  Rucker,  18  Gratt.  (Va.) 
426.  An  agreed  case  is  intended  to  end 
all  controversy  as  to  the  facts,  super- 
sede any  trial  of  the  facts,  and  place 
the  whole  case  before  the  court  to  de- 
termine and  apply  the  law.  Ford  v. 
Cameron,  19  Mo.  App.  467 ;  Norris  v. 
Jackson,  9  Wall.  125;  Glenn  v.  Fant, 
134  U.  S.  398;  Burr  v.  Des  Moines, 
etc.,  Co.,  1  Wall. 99 ;  Raimond  v. Terre- 
bonne Parish,  132  U.  S.  192 ;  Goodrich 
V.  Detroit,  12  Mich.  279;  Old  Colony 
Co.  V.  Wilder,137  Mass.  536. 
'  Henri  v.  Grand  Lodge,  etc.,  59  Mo. 


§905 


TRIAL  AND   FINDINGS  BY  THK  COURT. 


1139 


not  the  evidentiary  facts  must  be  stated.'  The  court  can  not 
be  called  upon  to  make  inferences  of  fact  from  evidence,  but 
the  facts  themselves,  and  not  the  means  of  proof,  must  be 
stated,  leaving  to  the  court  no  other  duty  than  that  of  deter- 
mining and  applying  the  law.  An  agreed  statement  of  facts 
made  for  use  as  evidence  does  not  make  an.  agreed  case.^ 

581 ;  Gage  v.  Gates,  02  Mo.  412 ;  Shaw 
t;.Padley,04Mo.5iy;  Hughes  r.Moore, 
17  Mo.  App.  148;  jNIoore  v.  Henry,  18 
Mo.  App.  35;  Ford  v.  Cameron,  19 
Mo.  App.  4G7 ;  Field  v.  Chicago,  etc., 
Co.,  21  Mo.  App.  GOO. 

'  Powers  V.  Provident,  etc.,  Inst.,  122 
Mass.  443;  Mayhew  v.  Durfee,  138 
Mass.  584.  Matters  of  evidence  are 
not  to  be  stated.  Fearing  v.  Irwin,  55 
N.Y.  486 ;  Union  Nat.  Bank  v.  Kiipper, 
G3  N.  Y.  617;  Clark  v.  Wise,  46  N.  Y. 
612;  Ford  v.  City  of  Cameron,  19  Mo. 
App.  467  ;  Smith  v.  Cudworth,  24  Pick. 
196;  Neilson  t\  Commercial,  etc.,  Co. 
3  Duer,  455.  See  Wood  v.  Squires,  60 
N.  Y.  191;  Dickenson  v.  Dickey,  76 
N.  Y.  602;  Union  Savings  Bank  v. 
Fife,  101  Pa.  St.  388;  Brockbank  v. 
Anderson,  7  Scott  N.  R.  813,  S.  C.  13 
L.  J.  C.  P.  102 ;  Ford  v.  Buchanan,  111 
Pa.  St.  31.-  The  omission  of  a  fact  es- 
sential to  a  recovery  is  held  to  be  fatal 
to  the  party  having  the  burden.  Brown 
V.  Rogers,  61  Ind.  449;  Com.  v.  How- 
ard, 149  Pa.  St.  302,  S.  C.  24  Atl.  R. 
308.  Some  of  the  courts  hold  that 
the  case  should  be  quashed  where  a 
material  fact  is  omitted.  Old  Colony 
etc.,  Co.  V.  Wilder,  137  Mass.  536; 
Gregory  v.  Pierce,  4  Met.  (Mass.)  478; 
Morse  v.  Mason,  103  Mass.  560;  Mes- 
ervev.  Andrews,  104  Mass.  360;  Geor- 
gia V.  Gates,  62  Mo.  412 ;  Carr  v.  Lewis, 
etc.,  Co.,  96  Mo.  149,  S.  C.  9  Am.  St.  R. 
328.  We  think  that  where  parties  de- 
liberately agree  upon  the  facts,  reduce 
their  agreement  to  writing  and  submit 
the  case  to  the  court  that  judgment 
should  go  upon  the  facts  unless  fraud 


or  excusable  mistake  is  clearly  shown. 
It  is  the  duty  of  the  parties  to  fully 
ascertain  and  clearly  state  the  facts, 
and  their  statement  should  stand. 

'^Ante,  §960;  Urtz  v.  Dale,  129  Ind. 
120,  S.  C.  27  N.  E.  R.  498;  Zeller  v. 
City  of  Crawfordsville,  90  Ind.  262; 
Pennsylvania  Co.  v.  Niblack,  99  Ind. 
149;  Citizens'  Ins.  Co.  v.  Harris,  108 
Ind.  392,  S.  C.  9  N.  E.  R.  299 ;  Western 
Union  Tel.  Co.  v.  Frank,  85  Ind.  480; 
Slessman  v.  Crozier,  80  Ind.  487 ;  Dow- 
ney I'.Washburn,  79  Ind.  242.  As  a  gen- 
eral rule  pleadings  are  not  required  in 
agreed  cases.  Warrick,  etc.,  Ass'n  v. 
Hougland,90  Ind.  115;  Day  r.  Day, 
100  Ind.  460 ;  Keeline  v.  Council  Bluffs, 
62  la'.  450;  Williams  v.  City  of  Roch- 
ester, 2  Lans.  169 ;  Newark,  etc.,  Co.  v. 
Perry  Co.,  30  Ohio  St.  120.  A  motion 
for  a  new  trial  is  not  required,  but 
the  case  may  be  taken  up  on  the  state- 
ment. State  V.  Board,  66  Ind.  216; 
Fisher  v.  Purdue,  48  Ind.  323;  Brown 
V.  Mott,  22  Ohio  St.  149.  It  is  held, 
however,  that  there  must  be  an  ex- 
ception to  the  finding  and  judgment. 
Warrick,  etc.,  Co.  v.  Hougland,  90 
Ind.  115;  Lofton  v.  Moore,  83  Ind. 
112.  In  Brown  v.  Mott,  22  Ohio  St. 
149,  it  is  held,  and  correctly  as  we 
believe,  that  a  bill  of  exceptions  is 
not  necessary,  and  that  the  record  is 
complete  without  it.  The  rule  that 
presumptions  will  be  made  by  the  ap- 
pellate tribunal  in  favor  of  the  proceed- 
ings of  the  trial  court  does  not  prevail 
in  agreed  cases.  Indianapolis,  etc., 
Co.  V.  Kinney,  8  Ind.  402 ;  Hannum  v. 
State,  38   Ind.  32.     The  statement  is 
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§  966.   Effect  o!  makino;  and  submitting  an  ao:reed  case.— 

A  party  who  agrees  to  facts  for  the  purpose  of  making  an  agreed 
case  for  submission  to  the  court  is  estopped  from  denying  the 
competency  of  the  admissions  contained  in  the  statement.^  A 
party  who  agrees  to  facts  can  not  be  heard  to  aver  that  the  ad- 
verse party  is  estopped  to  make  such  facts  available. ^  But  we 
suppose  that  this  general  doctrine  can  not  control  where  the 
facts  stated  show  an  estoppel.'^ 

§  967.  Judgment  in  an  agreed  case. — A  judgment  in  an 
agreed  case  is  final  and  conclusive,  unless  vacated  upon  a 
direct  attack,  and  terminates  the  controversy  submitted  to  the 
court.  Parties  may,  within  limits,  agree  upon  what  shall  be 
submitted,  but  as  a  rule,  they  can  not  split  one  cause  of  action 
into  many.  A  judgment  in  an  agreed  case  has  in  all  essential 
particulars,  substantially  the  same  force  and  effect  as  a  judg- 
ment rendered  in  ordinary  cases  wherein  there  are  pleadings 
and  process. 

§  968.  General  finding. — Where  there  is  a  general  submis- 
sion of  the  cause  to  the  court  for  trial  and  no  request  for  a 
special  finding,  the  finding  of  the  court  is  substantially  the 
same  as  a  general  verdict  of  a  jury.''     The  general  finding,  like 

conclusive  upon  the  parties,  and  ex-  etc.,  Co.  v.  Scircle,  103  Ind.  227.     The 

eludes  all  other  questions  except  such  effect  of  a  general  finding  is  that  every 

as  arise  on  the  facts  stated.    Boston  v.  fact  necessary  to  a  recovery  has  been 

Tileston,  11  Mass.  468;  Wheelock  v.  proved.     Early  v.  Hamilton,  75  Ind. 

Henshaw,  19  Pick.  341.  376.  See  Blanc  v.  Paymaster,  etc.,  Co., 

'Swatara,  etc.,  Co.  v.  Brune,  6  Gill.  95  Cal.  524,  S.  C.  29  Am.  St.  R.  149; 

(Md  )  41  Castner  v.  Richardson,  18  Colo.  496,  S. 

'Boston  V.  Tileston,  11  Mass.  468;  C.  33  Pac.  R.  163;  Bickel  v.  McAleer, 

Wheelock  V.  Henshaw,  19  Pick.  341;  35  Neb.  515,  S.  C.  53  N.  W.  R.  374; 

Wolcott  V.   Ely,  2  Allen,  338;   Com-  Bogan  v.  Sprott,  37  S.  Car.  605,  S.  C. 

monwealth  v.  Greene,  13  Allen.  251.  16  S.  E.  R.  35;    Stewart  v.  Sprott,  37 

SeeWhitehall  ^.Crawford,  37  Ind.  147 ;  S.  Car.  605,  S.  C.  16  S.  E.  R.  35.     See 

Loweryv.Caldwell,  139Mass.88;  Col-  Kehoe  v.  Burns,  84  Wis.  372,   S.    C. 

lins  V.  Douglass,  1  Gray,  167 ;  Jenison  54  N.  W.  R.  731 ;  Tolman  v.  Crane,  44 

V.  Roxbury,  9  Gray,  32.  HI-  App.  237.     The  finding  of  the  court 

'  Elliott's  App.  Pro.,  §  230.  upon  the  facts  is  conclusive  if  there  is 

*  Lehnen  v.  Dickson,  148  U.  S.  71,  S.  any  evidence  supporting  it.     Martin- 

C.  13  Sup.  Ct.  R.  481 ;  Western  Union,  ton  v.  Fairbanks,  112  U.  S.  670,  S.  C. 
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a  general  verdict,  determines  the  facts  and  applies  the  law  to 
them.  Where  the  trial  is  hy  the  court,  it,  of  course,  deter- 
mines the  law  as  well  as  applies  the  law  to  tlie  facts.  It  is 
obvious,  therefore,  that  a  motion  for  a  new  trial  is  proper  upon 
the  ground  that  the  finding  is  contrary  to  the  law  or  is  contrary 
to  the  evidence,  in  a  case  where  it  would  be  if  the  trial  were 
by  jury. 

§  969.   Special  finding  oif  facts  and  conclusions  of  law.— 

Many  of  the  State  statutes  provide  for  a  special  finding  of 
facts,  and  the  statement  of  conclusions  of  law  thereon.^  These 
statutes  are  unlike  in  some  particulars,  and  yet  in  their  gen- 
eral characteristics  are  very  similar.  The  object  sought  to  be 
attained  is  to  secure  a  specific  finding  and  statement  of  the 
facts  with  a  statement  of  the  court's  conclusions  of  law  on  the 
facts.  Regularly  drawn,  every  special  finding  will  contain  two 
parts,  namely,  the  specific  facts ^  and  the  statement  of  the  con- 
clusions of  law.     The  proper  mode  of  framing  the  finding  is  to 


5  Sup.  Ct.  R.  321  ;  Lancaster  v.  Collins, 
115  U.  S.  222;  Insurance  Co.  v.  Fol- 
som,  18  Wall.  237;  Cooper  v.  Onio- 
hundro,  19  Wall.  65;  Lehnen  v.  Dick- 
son, 148  U.  S.  71,  S.  C.  13  Sup.  Ct.  R. 
481 ;  Joseph  v.  Macowsky,  96  Cal.  518. 
See  Haines  v.  Saviers,  93  Mich.  440,  S. 
C.  53  N.  W.  R.531;  Child  v.  Jackson, 
93  :\Iich.  503,  S.  C.  53  N.  W.  R.  629. 
A  distinction  is  made  by  some  of  the 
courts  between  suits  in  eijuity  and 
actions  at  law.  Swayne  v.  Waldo,  73 
Iowa,  749,  S.  C.  5  Am.  St.  712.  But 
see  Metropolitan  Nat.  Bank  v.  Rogers, 
3  U.  S.  App.  406,  S.  C.  53  Fed.  776; 
Dooley  Block  v.  Salt  Lake,  etc.,  Co.,  9 
Utah,  31,  S.  C.  33  Pac.  229;  Daveyac 
V.  Seller  (Ky.),  20  S.  W.  R.  375. 

'  For  convenience  we  shall  enij»loy 
the  term  special  finding,  and  shall  use 
it  as  denoting  botii  the  facts  found  and 
the  conclusions  of  law  stated.  "  Find- 
ing by   the   court"   is  the  term   fre 


that  the  term  "  finding  by  the  court  " 
is  too  broad,  inasmuch  as  it  includes 
all  findings  made  by  the  court. 

"  Facts  should  be  stated  on  a  finding 
and  not  in  an  opinion.  Reed  v.  Stapp, 
52  Fed.  R.  641 .  Statements  of  facts  can 
not  be  filed  where  there  is  a  verdict. 
Western  Union  Tel.  Co.  v.  Strate- 
meier,  6  Ind.  App.  125,  S.  C.  33  N. 
E.  R.  871.  No  special  finding  can 
properly  be  made  upon  a  plea  in 
abatement  to  an  indictment  unless 
so  provided  by  statute.  Courtney  v. 
State,  5  Ind.  App.  356,  S.  C.  32  N.  E. 
R.  335.  It  is  held  that  if  conclusions 
and  matters  of  law  are  contained  in 
the  statement  of  facts  and  there  can 
be  a  severance,  the  finding  may  be 
sustained  by  eliminating  the  improper 
matter.  Ee  Bullard's  Est.  (Cal.),  31 
Pac.  R.  1119;  Burton  v.  Morrow,  133 
Ind.  221  ,S.C.  32  N.E.  R.  921  ;  Faurote  v. 
State,  123  Ind.  6.  A  special  finding  is  in 


quentiy  employed,  but  w^e  prefer  the    thenatureof  a  special  verdict.    Lobdell 
term  "  special  finding  "  for  the  reason    v.  Baldwin,  93  Mich.  569.     See   Mc- 


1142 


THE    WORK    IN    COURT. 


§970 


first  state  the  facts  in  logical  order  in  paragraphs  appropriately 
numbered,  and  then  to  state  specifically  each  conclusion  of  law, 
duly  numbering  the  paragraphs.  A  special  finding  in  which 
the  law  and  the  facts  are  blended  is  not  a  proper  one,  and  if 
the  blending  of  the  law  and  the  facts  is  prejudicial,  it  would, 
as  we  believe,  be  insufficient  if  assailed  in  an  appropriate  mode.^ 
It  is  possible  that  a  departure  from  the  rule  requiring  the  facts 
and  the  law  to  be  separately  stated,  might  not  invalidate  the 
finding  where  it  clearly  appears  that  no  harm  results,  but  it 
would  defeat  the  object  of  the  statute  if  a  lax  practice  should 
be  tolerated,  and  matters  of  law  and  fact  be  allowed  to  be 
confusedly  intermingled.  ^ 

§  970.   Duty  of  the  court  to  make  special  finding. — It  is  the 

duty  of  the  court  to  find  the  facts  specially  and  specifically  state 
conclusions  of  law  whenever  a  proper  request  is  duly  and  op- 
portunely preferred.^     A  request  for  a  special  finding  is  neces- 


Laughlin  v.  O'Toole,  20  N.  Y.  S.  653; 
Johnston  v.  Smith,  83  Ga.  779,  S.  C. 
10  S.  E.  R.  354. 

'  Major  V.  Major,  2  Kan.  337 ;  Atchi- 
son,etc., Railway  u.  Ferry,  28  Kan. 686; 
Empire,  etc.,  Co.  v.  Blancliard, 31  Ohio 
St.  650 ;  Sanderson  v.  yEtna,  etc., Co.,  34 
Oliio  St.  442 ;  Minnich  v.  Darling  (Ind. 
App.),36N.E.R.173;  Kealingv.Van- 
sickle,  74  Ind.  529 ;  Smith  v.  Goodwin, 
86  Ind.  300 ;  Jarvis  v.  Banta.83  Ind.  528. 
See  Callaghan  u.Grenet'sEst.,  66  Tex. 
236;  Fitzhugh  i'.  Texas,  etc.,  Co.,  81 
Texas,  306,  S.  C.  16  S.  W.  R.  1078; 
Hicklin  v.  McClear,  18  Ore.  126,  S.  C. 
22  Pac.  R.  1057 ;  In  re  Bullard's  Est. 
(Cal.),  31  Pac.  R.  1119;  Gushing  v. 
Cable,  54  Minn.  — ,  S.  C.  55  N.  W. 
R.  736. 

^Cleveland,  etc.,  Co.  v.  Johnson,  10 
Ohio   St.   591;    Watson   v.    Hoag,   40 
Iowa,  143;    Leighton  v.  Orr,  44  Iowa, 
679;   Myers  v.  Smith,  15  Iowa,  181 
Van  Riper    v.   Baker,   44   Iowa,  450 
Hamilton  v.  Iowa  Bank,  40  Iowa,  307 
Thompson  v.  Russell,  1  Okla.  225,  S.  C 


32  Pac.  R.  56;  Smith  v.  Uhler,  99  Ind. 
140.  Contra,  Stepp  v.  National,  etc., 
37  S.  Car.  417,  S.  C.  16  S.  E.  R.  134. 

'If  law  and  fact  are  blended  con- 
fusion must  necessarily  result,  and 
what  were  really  intended  as  findings 
of  fact  and  what  as  conclusions  of  law 
would  often  be  mere  matter  of  con- 
jecture. A  blending  of  matters  of  fact 
and  matters  of  law  would  not  be  toler- 
ated in  a  verdict  rendered  by  a  jury 
of  laymen,  and  it  certainly  ought  not 
to  be  in  a  finding  of  a  judge.  As  said 
in  Minnich  v.  Darling  (Ind.  App.), 
36  N.  E.  R.  173;  "If  the  court  im- 
properly conceive  a  conclusion  of  law 
to  be  a  matter  of  fact,  it  is  apparent 
that  it  proceeds  upon  an  improper 
basis,  and  likewise  if  it  conceive  a  mat- 
ter of  fact  to  be  a  conclusion  of  law. 
A  court  can  not  proceed  intelligently 
in  the  determination  of  the  rights  of 
the  parties  unless  it  keep  in  mind  the 
distinction  between  law  and  fact."  A 
blunder  in  stating  as  matter  of  law 
what  is  actually  matter  of  fact  ought 
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sary  in  order  to  make  a  refusal  or  failure  available  as  error.' 
The  request  for  a  special  tiudiiig  must  be  made  at  a  reasonable 
time,  and  it  has  been  held  that  this  is  not  later  than  the  com- 
mencement of  the  trial, ^  but  the  court  may  act  upon  a  request 
made  at  any  time  before  the  final  decision  if  it  so  elects  and 
the  unsuccessful  party  can  not  effectively  complain.^ 

§  971.  Request  for  special  findino:. — Some  of  the  courts  hold 
that  there  must  be  an  express  and  definite  request  for  a  special 
finding  and  that  the  request  must  appear  in  the  record  or  the 
finding  will  be  treated  as  a  mere  general  finding,*  but  a  differ- 
ent view  is  taken  by  other  courts,  and  it  is  held  by  them  that 
the  court  may  of  its  own  motion  make  a  special  finding.-^  It 
is  the  doctrine  of  some  of  the  cases  that  unless  the  record  shows 


to  condemn  a  finding,  for  it  is  a  viola- 
tion of  principle. 

'  Nash  V.  Caywood,  39  Ind.  457 ; 
Montgomery,  etc.,  Co.  v.  Rock,  41  Ind. 
263 ;  Northcutt  v.  Buckles,  60  Ind.  577 ; 
Board  v.  Reynolds,  44  Ind.  509;  Wes- 
ton V.  Johnson,  48  Ind.  1;  Haynie  v. 
Johnson,  71  Ind.  394;  Hasselman  v. 
Allen,  42  Ind.  257;  Rennick  r.  Chan- 
dler, 59  Ind.  354;  Tackaberry  v.  City 
Nat.  Bank,  85  Tex.  488,  S.C.  22  S.W.  R. 
299 ;  Griffith  v.  Kansas,  etc., Co. ,46  Mo. 
App.  539;  Ruble  v.  Atkins,  39  la.  694. 
The  decision  in  the  cases  cited  is  based 
on  the  general  principle  that  in  order 
to  predicate  error  on  the  failure  of  the 
court  to  act  there  must  be  a  request 
for  a  ruling.  Meredith  v.  Lackey,  14 
Ind.  529;  White  v.  Gregory,  126  Ind. 
95;  Brownlee  r.  Hare,  64  Ind.  311,  317; 
Clark  V.  Donaldson,  49  How.  Pr.  63; 
Hazewell  v.  Cour.sen,  81  N.  Y.  630,  637 ; 
Tyson  v.  Tyson,  100  N.  Car.  360,  368; 
Scroggs  V.  Stevenson,  100  N.  Car.  354; 
Hopt  V.  United  States,  104  U.  S.  631, 
C35 ;  Shaw  v.  New  York,  etc.,  Co.,  150 
Mass.  182,  S.  C.  22  N.  E.  R.  884;  Dow 
V.  Merrill,  65  N.  H.  107,  S.  C.  18  Atl. 
E.  317 ;  Peterson  v.  Toner,  80  Mich. 


350,  S.  C.  45  N.  W.  R.  346.  The  request 
must  be  brought  to  the  attention  of 
the  court.  Gilbert  v.  Hall,  115  Ind. 
549,  S.  C.  18  N.  E.  R.  28.  Court  must 
make  a  ruling  when  properly  request- 
ed. Wells  V.  McGeoch,  71  Wis.  196, 
221,  S.  C.  35  N.  W.  R.  769.  Silence  is 
in  some  cases  a  refusal  to  rule.  Cor- 
ning i\  Wooden,  46  Mich.  44. 

»  Hartlep  v.  Cole,  120  Ind.  247;  Mil- 
ler r.  Lively,  1  Ind.  App.  6,  S.  C.  27 
N.  E.  Rep.  437  ;  Bingham  r.  Stoge,  123 
Ind.  281,  decides  that  only  the  party 
making  the  request  can  avail  himself 
of  a  refusal. 

^  Kopelke  v.  Kopelke,  112  Ind.  435. 

*  Lawson  v.  Hilgenberg,  77  Ind.  221 ; 
Bake  v.  Smiley,  84  Ind.  212;  Downey 
V.  State,  77  Ind.  87;  Wallace  r.  Kirt- 
ley,  98  Ind.  485;  Steel  v.  Grigsby,  79 
Ind.  184;  Conner  r.  Town  of  ]\Iarion, 
112  Ind.  517;  McClellan  r.  Bond,  92 
Ind.  424.  If  the  record  shows  a  re- 
quest and  a  finding  the  presumption 
is  that  the  request  was  projierly  pre- 
ferred.  Clark  V.  Deutsch,  101  Ind.  491 . 

*  Jennings  v.  Jennings,  56  la.  288; 
Levi  V.  Daniels,  22  Ohio  St.  38 ;  Harner 
V.  Batdorf,  35  Ohio  St.  113. 
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a  request  the  finding  must  be  regarded  as  a  general  one,  but 
other  cases  hold  that  if  a  special  finding  appears  in  the  record, 
the  presumption  is  that  a  proper  request  was  made.^  It  seems 
to  us  that  where  there  is  a  special  finding  in  due  form  and 
properly  signed  in  the  record  it  should  be  presumed  that  a 
proper  request  was  prefered,  since  to  hold  otherwise  is  to  affirm 
that  the  court  did  a  vain  and  useless  thing.  A  request  for  a 
special  finding  is  sufficient  in  some  jurisdictions,  although 
it  does  not  state  on  what  points  a  finding  is  asked  nor  the  pur- 
pose for  which  it  is  sought, ^  but  in  other  jurisdictions  the  re- 
quest must  specifically  state  the  points  upon  which  findings 
are  asked. "^  We  can  see  no  substantial  reason  for  requiring  a 
party  to  state  specifically  upon  what  points  he  requests  a  spe- 
cial finding,  for  the  object  of  a  special  finding  is  to  obtain  all 
the  facts  and  the  court's  view  of  the  law  applicable  to  the  whole 
case  and  not  merely  detached  facts  or  isolated  conclusions  of 
law.*  A  special  finding,  if  confined  to  fragmentary  parts  of  a 
case,  would  be  shorn  of  much  of  its  value. ^ 

§  972.    Time  at  which  special  finding:  must  be  requested. — 

Where  the  statute  designates  a  time  at  which  a  request  for  a 
special  finding  shall  be  made  it  must,  of  course,  be  made  at 
that  time,®  and  in  order  to  make  a  refusal  to  find  specially 
available  as  error  on  appeal,  the  record  must  affirmatively 
show  that  the  request  was  made  at  the  proper  time."     Where 

*  McCue  V.  Wapello  County,  la.  56  pursued.  But  where  the  statute  does 
698;  Conner  v.  Gaston,  10  la.  512;  not  expressly  or  by  necessary  impli- 
Ball  v.  Kehl,  95  Cal.  606,  S.  C.  30  Pac.  cation  require  such  specification  it 
R.  780.  ought  not  to  be  exacted,  for  the  chief 

^  AVestern,   etc.,    Co.   v.   Trissal,  98  value  of  a  special  finding  consists  in 

Ind.  566;    Trentman  v.  Eldridge,  98  getting  the   entire    case   into   a  con- 

Ind.  525.  densed  form  wherein  the  elements  of 

*  Miller  v.  Steen,  30  Cal.  402;  Hid-  law  and  fact  are  distinctly  exhibited, 
den  V.  Jordan,  28  Cal.  301,  305;  Town  ^  Hamilton  v.  Armstrong  (Mo.),  20 
of  Liberty  v.  Burns,  114  Mo.  426,  S.  C.  S.  W.  R.  1054. 

21  S.  W.  R.  728.  '  Holding  that  the  request  must  be 

*  Nephi  Irrigation  Co.  v.  Jenkins,  made  at  the  commencement  of  the 
8  Utah,  369  and  452,S.  C.  31  Pac.  R.  986.     trial  are  the  cases  of  Miller  v.  Lively, 

s  Where  the  statute  requires  the  re-  1  Ind.  App.  6,  S.  C.  27  N.  E.  R.  437; 
quest  to  specify  the  points,  there  is,  Ilartlep  v.  Cole,  120  Ind.  247,  S.  C.  22 
of  course,  no  other  mode  that  can  be     N.  E.  R.  130. 


§  973  TRIAL  AND  FINDINGS  RY  THE  COURT.  Il45 

there  is  no  statute  or  no  rule  of  court  prescribing  the  time 
when  the  request  shall  be  made,  it  must  be  made  at  a  reason- 
able time.^  In  cases  where  there  is  a  denial  of  the  request  the 
time  of  making  it  sliould  appear  of  record,  otherwise  the  pre- 
sumption will  be  that  it  was  not  opportunely  preferred.^ 

§  973.  Construction  of  the  finding. — In  accordance  with 
the  general  rule  that  all  parts  of  an  instrument  shall  be  con- 
sidered in  giving  it  a  construction,  it  is  held  that  special  find- 
ings are  not  to  be  construed  in  detached  or  fragmentary  parts 
but  as  a  whole. '^  It  is  probably  true  that  where  the  points  to 
which  the  finding  is  addressed,  and  which  it  assumes  to  cover, 
are  entirely  distinct  and  independent  a  specification  upon  a 
material  and  controlling  point  that  is  clearly  insufficient  may 
vitiate  the  finding,  but,  ordinarily,  one  point  will  not  control 
the  general  conclusion  or  result.  A  special  finding  is  to  receive 
a  reasonable  construction,  but,  upon  the  same  general  prin- 
ciple which  applies  to  special  verdicts,  special  cases  and  the 
like,  it  can  not  be  aided  by  inferences  or  intendment  of  fact.'* 

§  974.   Requisites  of  the  statement  of  facts. — The  facts  must 

•  See  Glass  v. Wiles  (Tex.),  14  S.W.  an  agreed  statement  of  facts,  correctly 

R.   225;   Carlyle,  etc.,  Co.  v.  City  of  outlines  the  general   rule.    The   lan- 

Carlyle,  31  111.  App.  325;   Morrison  v.  guage  is  this:     "As  to  the  first,  the 

Faulkner,  80  Tex.  128,  S.  C.  15  S.  W.  agreed  statement  of  facts  in  this  cause, 

R.  797;    Williams  v.  Lumber  Co.,  72  upon  which  it  was  determined,  occu- 

Wis.487;  Catham  Furnace  Co.  r.  Mof-  pies  the  same  footing,  and  stands  in 

fatt,  147  Mass.  403.  lieu  of  a  special  verdict,  and  the  court 

^The  general  rule  is  that  where    a  pronounces  its  conclusions  upon  such 

request  is   necessary,  and  there  is  a  agreed  facts  precisely  as  if  a  jury  liad 

failure  to  do  what  it  would  be  the  duty  found  a  verdict  in  that  form.     Hence, 

of  the  court  to  do  upon  a  timely  re-  if  there  be  any  ambiguity,  any  omis- 

quest,   the     presumption   is,    in     the  sion  of  facts  necessary  to  a  recovery, 

absence  of    an    affirmative    showing,  any  lack  of  clearness  and  certainty  on 

that  the   court  refused    because  the  material  points,  the  judgment  can  not 

refusal  was  not  opportunely  or  duly  be  allowed  to  stand.     Gage  r.  Gates, 

preferred.'  62  Mo.  412;    Mumford    r.  Wilson,  15 

^Cleveland,  etc.,  Co.  v.  Closser,  126  Mo.540;  Lecompter.Wash,9Mo.551." 

Ind.  348,  S.  C.  22  Am.  St.  R.  593.  See  Tyler  r.  Davis  (Cal.),  31  Pac.  R. 

*The  language  of  the  court  in  Carr  1125 ;  Collins  v.  Dresslar,  133  Ind.  290, 

V.  Lewis  Coal  Co.,  96  Mo.  149.  although  S.  C.  32  N.  E.  R.  882 ;   Ybarra  v.  Syl- 

used  in  determining  the  sufficiency  of  vany  (Cal.),  31  Pac.  R.  1114. 
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be  stated  directly  and  positively.^  The  evidence  should  be 
weighed  and  the  inferences  from  them  specifically  stated.^ 
Matters  of  evidence  are  entirely  out  of  place  in  the  statement, 
for  it  is  the  inferential  or  ultimate  facts  that  must  be  stated.^ 
It  is  not  sufficient  to  state. the  evidence  establishing  the  facts, 
but  it  is  the  facts  themselves  that  must  be  stated  in  the  find- 
ing. All  the  material  facts  should  be  found  and  stated;  but  a 
failure  to  find  upon  immaterial  questions  of  fact  is  not  ground 
for  reversal.^  Substantive  facts,  not  conclusions,  are  required.^ 
A  party  who  appropriately  requests  a  special  finding  is  en- 
titled to  a  specific  finding  upon  and  statement  of  the  material 
facts,  and  can  not  rightfully  be  put  off  with  a  mere  general 
statement,  such,  for  instance,  as  this:  the  allegations  of  the 
complaint  are  true.** 


§  975.    Silence  on  a  material 

finding  is  silent  on  a  material 

'  Laithev. McDonald, 7  Kan. 254;  Oli- 
phant  I'.  Atchison  County,  18  Kan.  386 ; 
Southern  Pacific  Co.  v.  Dufour,  95  Cal. 
615.  The  recital  of  a  conclusion  from 
facts  not  the  finding  of  a  substantive 
fact.  Tyler  v.  Waddingham,  58  Conn. 
375,  S.  C.  8  Law.  R.  Ann.  657. 

^  Myers  v.  Smith,  15  la.  181 ;  Leach 
r.  Church,  10  Ohio  St.  148;  Van  Riper 
r.  Barker,  44  la.  450;  Kelly  v. 
Burns,  36  la.  507;  Saulet  v.  Shep- 
herd, 4  Wall.  502 ;  Tyng  v.  Gwinnell, 
92  U.  S.  467 ;  Ins.  Co.  v.  Folsom,  18 
Wall.  237;  Van  Slyke  v.  Hyatt,  46  N. 
Y.  259;  Bishop  v.  Empire,  etc.,  Co.,  5 
Jones  &  Spen.  12,  15;  Rogers  t'.  Beard, 
20  How.  Pr.  282;  Dolan  v.  Merrett,  18 
Hun,  27;  Quincey  v.  Young,  5  Daly, 
44;  Avery  v.  Foley,  4  Hun,  415;  Lane 
V.  Borst,  5  Rob.  (N.  Y.)  609;  Leffler 
V.  Field,  33  How.  Pr.  385,  388;  Crews 
r.  Brewer,  19  Wall.  70;  Bethell  v. 
.Alatthews,  13  Wall.  1.  The  opinion 
of  the  court  is  not  a  special  finding. 
Johnston  v.  San  Francisco,  etc., Union, 
75  Cal.  134,  S.  C.  7  Am.  St.  R.  129. 


point — Effect  of. — If  a  special 
point  it   is   deemed  a  finding 

'  Gull, etc., Co.  V.  School  District,etc., 
1  N.Dak.  500,  S.C.  48  N.W.R.  427 ;  Min- 
ich  V.  Darling  (Ind.  App.),  36  N.  E.  R. 
173 ;  Farmers,  etc.,  Co.  v.  Canada,  etc., 
Co.,  127  Ind.  250;  Stix  r.  Sadler,  109 
Ind.  254;  Cicero  Tp.  v.  Picken,  122 
Ind.  260.  But  see  Collins  v.  Hydom, 
58  Hun,  605,  S.  C.  12  N.  Y.  Supp.  581 ; 
Parks  V.  Satterthwaite,  132  Ind.  411. 

*  Callanan  v.  Oilman,  107  N.  Y.  360, 
S.  C.  1  Am.  St.  R.  831. 

^  Atwood  V.  Welton,  57  Conn.  514, 
S.  C.  18  Atl.  R.  322;  Ward  v.  Clay,  82 
Cal.  502,  S.  C.  23  Pac.  R.50;  Caldwell 
V.  Boyd,  109  Ind.  447 ;  Braden  v.  Lem- 
mon,  127  Ind.  9,  S.  C.  26  N.  E.  R.  476 ; 
Haggarty  v.  Juday,  58  Ind.  154.  Con- 
clusions of  law  are  not  facts.  Paulson 
V.  Nunan,  54  Cal.  123;  Paulson  v. 
Nunan,  64  Cal.  290,  S.  C.  .30  Pac.  R. 
295;  Kennedy  v.  Derrickson,  5  Wash. 
289.  See  Spaulding  w. Wesson,  84  Cal. 
141,  S.  C.  24  Pac.  R.  377. 

6  Bard  v.  Kleeb,  1  Wash.  370,  S.  C. 
25  Pac.  R.  467. 
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against  the  party  who  has  the  burden  of  proof. ^  This  rule  is 
right  on  principle,  for  a  special  finding  is,  in  truth,  a  special 
verdict  in  all  except  the  fact  that  it  embodies  the  decision  of 
the  court  instead  of  that  of  the  jury.  It  can  no  more  be  aided 
by  intendment  than  a  special  verdict  can,  so  that  silence  is 
necessarily  a  finding  against  the  party  upon  whom  the  burden 
of  proof  rests. ^ 

§  976.  The  conclusions  of  law. — As  we  have  seen  the  con- 
clusions of  law  must  be  separately  stated  and  not  mingled  with 
the  facts,  and  they  should  cover  every  material  point  em])raced 
within  the  issues  that  arises  on  the  facts,  but  immaterial  points 
need  not  be  regarded.-^  In  our  opinion  each  material  con- 
clusion of  law  should  be  definitely  and  distinctly  stated,  but  it 


'  Yerkes  v.  Sabin,  97  Ind.  141 ;  Ayers 
V.  Adams,  82  Ind.  109 ;  Mitcliell  v.  Col- 
glazier,  106  Ind.  464;  Cincinnati,  etc., 
Co.  t'.  Gaines,  104  Ind.  526;  Meeker 
V.  Shanks,  112  Ind.  207;  Louisville, 
etc.,  Co.  V.  Hart,  119  Ind.  273,  S.  C.  4 
Law.  R.  Ann.  549 ;    Douthit  v.  Douthit, 


immaterial  it  would  be  presumed  that 
evidence  upon  those  issues  was  given, 
that  the  failure  to  make  a  finding  was 
error  and  that  the  decision  in  Ilimmel- 
man  r.  Henry,  84  Cal.  104,  did  not  ap- 
ply. The  broad  doctrine  laid  down 
in  Spect  v.  Spect,  seems  to  us  to   be 


133  Ind.  26;  Reddick  r.  Keesling,  129  erroneous.  All  presumptions  are  made 

Ind.  128.     In   the  case  of  Young  v.  in  favor  of  the  proceedings  of  the  trial 

Berger,  132  Ind.  5.30,  it  was  lieM  that  if  court  and  there  can  be  no  reversal  un- 

the  facts  were  not  stated  the  finding  less  the  appellant  brings  to  the  appel- 

must  be  regarded   as  silent  and  the  late  tribunal  a  proper  record  making 

rule  that  it  must  be  deemed  a  finding  error  manifest.     Bishop  v.  Village  of 

against  the  party  having  the  burden.  Goshen,  120  N.  Y.  337,  S.  C.  24  N.  E. 

Raymond  v.  Kresburg,  84  Wis.  302,  S.  R.  720;  Walters  v.  Tefft,  57  Mich.  390, 

C.  19  Law.  R.Ann.  643.      Where  a  S.C.  24  N.W.R.  117;  Sidney,  etc.,  Co.  r. 

fact  is  uncontroverted  the  silence  of  Warsaw,  etc.,  130  Pa.  St.  76,  S.  C.  18 


the  special   finding  is  not  important. 
Fletcher  v.  Martin,  126  Ind.  55. 

'Buchanan  v.  Milligan,  108  Ind. 
433;  Town  of  Freedom  v.  Norris,  128 
Ind.  377.  Citing  Waymire  v.  Lank, 
121  Ind.  1;  Kehr  v.  Hall,  117  Ind.  405. 


Atl.  R.  604;  Morisey  v.  Swinson,  104 
N.  Car.  555,  S.  C.  10  S.  E.  R.  754; 
Chestnutt  v.  Pollard,  77  Texas,  86,  S. 
C.  13  S.  "W.  R.  852;  Kennedy  r.  Mc- 
Nichols,  29  IVIo.  App.  11  ;  Prilliman  v. 
Mendenhall,  120  Ind.  279;  Ashton  v. 


'Germania   Fire   Ins.  Co.  v.  Hick,  City  of  Rochester,  133  N.  Y.  187,  S.  C. 

125  III.  361,  S.  C.  8  Am.  St.  R.  384.  28  Am.   St.    R.  619;    Morningstar  v. 

In  the  case  of  Spect  v.  Spect,  88  Cal.  Musser,    129   Ind.   470;    Crawford  v. 

437,  S.  C.  22    Am.  St.   R.  314,  it   was  Anderson,    129    Ind.   117;    Collins  v. 

held  that  where  the  trial  court  gave  as  United    States,  etc.,  Co.,  27    Ind.  11; 

a  reason  for  not  making  a  finding  up-  Campbell  v.  Allen,  61  Mo.  581. 
on  some  of  the  issues,  that  they  were 
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has  been  held  that  if  the  conclusion  is  implied  it  is  sufficient.^ 
It  is  true  that,  as  the  validity  of  a  judgment  depends  upon 
the  ultimate  ruling  in  the  case,  a  finding  of  facts  clearly  show- 
ing a  right  of  recovery  in  the  successful  party  would  prevent  a 
reversal,  although  there  were  no  conclusions  of  law  or  some 
erroneous  ones,  but  if  it  were  not  clear  that  the  ultimate  ruling 
is  right  a  failure  to  state  proper  conclusions  should  be  deemed 
prejudicial  error. ^  The  rule  that  intermediate  errors  will  not 
avail  where  the  final  conclusion  is  right  can  not  apply  where  a 
rule  of  practice  has  been  violated  and  the  presumption  of 
injury  is  not  overcome  by  the  record. 

§  977.  Finding  outside  of  the  issues. — The  special  finding 
must  be  within  the  issues  or  it  will  not  support  a  judgment.^ 
It  is  probably  true  that  where  part  only  of  the  finding  is  be- 
yond the  issues  and  that  part  is  not  controlling  a  judgment 
may  properly  be  rendered  on  the  finding.  Where,  however, 
the  controlling  parts  of  the  finding  are  entirely  outside  of  the 
issue  no  judgment  can  be  rendered  on  it,  since  that  would  be 
to  permit  a  party  to  set  forth  one  cause  of  action  or  defense 
and  recover  on  another  and  different  one,  and  this  elementary 
principles  forbid.* 

§  978.   Defects  in  form  of  special  finding — Mode  of  objecting:. 

— A  motion  for  a  new  trial  is  not  a  proper  mode  of  objecting  to 
defects  in  the  form  of  a  special  finding,  nor  is  an  exception.^ 
A  motion  for  a  new  finding  is  the  appropriate  procedure,  or, 
as  some  of  the  cases  designate  it,  a  motion  for  a  venire  de  novoS' 

'  Miller  u.  Hicken,  92  Cal.  229,  S.  C.  *  As  we  have  elsewhere  shown,  the 

28  Pac.  R.  339.  judgment  must  be  upon  the  issues,  and 

'  Krug   V.   Davis,    101    Ind.    75,    77;  if  it  is  altogether  and  entirely  outside 

White  V.  Chicago,  etc.,  Co.,  122  Ind.  of  the  issues  it  is  erroneous,  but  if  in 

317,  330.  part  within  the  issues  and  part  outside 

^  Boardman  v.  Griffin,  52  Ind.  101 ;  there  should  be  a  motion  to  modify 

Neisler  v.   Harris,  115  Ind.  560,  565;  filed  in  the  trial  court. 

Brenner?;.  Bigelow,  8  Kan.  496;  Mays  *  Mitchell  v.  Friedley,  126  Ind.  545; 

W.Foster,  26  Kan.  518 ;  Newby  v. Myers,  Perkins  v.  Hay  ward,  124  Ind.  445. 

44  Kan.  477;  Thomas  v.  Dale,  86  Ind.  "  Hamilton  v.  Byram,  122  Ind.  283; 

435;  Arnold  r.  .\ngell,  62  N.  Y.  508;  Bowen    v.    Swander,     121    Ind.    104; 

Brown  v.  Will,  103  Ind.  71.  Louisville,  etc.,  Co.  v.  Hart,  119  Ind. 
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The  term  venire  de  novo  is  not,  in  strictness,  an  appropriate 
one,  but  there  is  such  a  simihirity  between  special  findings  and 
special  verdicts  that  tlie  use  of  the  term  may  be  excused.^ 

§  979.  Challenj!:in*2:  the  finding  of  facts. — It  is  always  com- 
petent to  question  the  conclusions  of  law,  although,  of  course, 
the  assault  ui)on  them  is  not  always  successful,  but  in  some 
jurisdictions  the  decision  of  the  court  of  original  jurisdiction 
upon  the  facts  is  conclusive.'^  Where  the  correctness  of  the 
finding  of  facts  is  not  appropriately  challenged  in  the  trial 
court  they  can  not  be  successfully  assailed  in  the  appellate 
tribunal,  nor  can  that  tribunal  substitute  its  own  findings  for 
those  of  the  trial  court. -^  In  most  jurisdictions  the  rule  as  to 
reviewing  a  finding  of  facts  by  the  court  is  substantially  the 
same  as  that  which  prevails  where  verdicts  are  returned  by  the 
jury,  and  that  rule  is  this:  Where  the  finding  is  supported  l)y 
the  evidence  it  will  not  be  disturbed,  but  if  it  is  entirely  un- 
supported the  finding  will  not  be  allowed  to  stand.'*  Some  of 
the  courts  incline  to  view  the  findings  of  the  judge  with  more 
favor  than  the  verdict  of  a  jury,  but  it  is  difficult  to  perceive 
any  valid  reason  for  the  distinction. 

§  980.    Objections  to  the  findings  of  facts  by  motion  for  a 

new  trial. — If  the  finding  is  contrary  to  the  evidence  the  ap- 
propriate procedure  is  a  motion  for  a  new  trial. "^     Some  of  the 

273;  Roberts  V.  Lindley,  121  Ind.  56;  C.  19  Am.  St.  R. 530;  Coates  r. Wilkes, 

Parker  v.  Hubble,  75  Ind.  580;  Cot-  92  N.  Car.  376. 

trell  V.  Nixon,  109  Ind.  378;  Hull  v.  <  Donnelly  v.  Bnrkett,  75  Iowa,  613; 

Louth,  109  Ind.  315.  Eswin  v.   St.   Louis,  etc.,  Co.,  96  Mo. 

'Johnsons.  Hosford,  110  Ind.  572.  260;  Smith  u.  Los  Angeles,  etc.,  Asso., 

"  Rexroth  v.  Coon,  15  R.  I.  35,  S.  C.  78  Cal.  289;  Davidson  r.  Morrison,  86 

2  Am.   St.   R.  803,  citing  Providence,  Ky.  397,  S.  C.  9  Am.  St.  R.  295;  Dev- 

etc,    Bank   v.  Phalen,   12  R.  I.  495;  lin  v.  Quigg,  44  Minn.  534,  S.  C.  20 

Providence,  etc.,  Co.  v.  Barney,  14  R.  Am.  St.  R.  592. 

1.18;  Kenneyy.  Sweeney,  14  R.I.  581;  ^Jordan  v.  St.   Paul,   etc.,   Co.,  42 

Deaderick  v.  Quids,  86  Tenn.  14,  S.  C.  Minn.  172,  S.  C.  6  Law.  R.  Ann.  573; 

6  Am.  St.  Rep.  812;    Handlan  v.  Me-  Smith  v.  James,  131  Ind.  LSI  ;  Hamil- 

Manus,  100  Mo.  124,  S.  C.  18  Am.  St.  ton  v.  Byram,  122  Ind.  283;  Citizens' 

R.  533;    Kriderr.  Milner,  99  Mo.  145.  Bank  v.  Boleu,  121  Ind.  301  ;  Phelps 

•  Taylor  v.  Pope,  106  N.  Car.  267,  S.  r.Smith,  116  Ind.  387 ;  Elston  r. Castor, 
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cases  hold  that  a  motion  to  strike  out  is  the  proper  remedy  in 
such  cases,  but  we  can  not  assent  to  that  doctrine.  A  motion 
to  strike  out  based  solely  upon  the  ground  that  the  finding  is 
against  the  evidence  is  not  an  appropriate  remedy,  although 
such  a  motion  may  be  appropriate  where  facts  are  stated  that 
are  clearly  and  entirely  outside  of  the  issues.  There  is  no 
more  reason  for  striking  out  part  of  a  special  finding  on  the 
ground  that  it  is  against  the  evidence  than  there  is  for  striking 
out  part  of  a  special  verdict.  In  trying  an  issue  of  fact,  the 
court  occupies  the  position  of  the  jury,  and  the  same  rules 
which  apply  to  the  decisions  of  jurors  upon  questions  of  fact 
should  apply  to  the  decisions  of  judges.^ 

§  981.  Exceptions  to  the  conclusions  of  law. — In  some  of 
the  States  the  exceptions  to  the  conclusions  of  law  must  be 
specific,  particularly  pointing  out  the  objections,^  but  in  other 
States  it  is  sufficient  to  except  generally  to  each  of  the  conclu- 
sions of  law  stated.^  There  is  no  valid  reason  for  requiring  a 
party  to  do  more  than  except  to  each  conclusion  of  law,  for  the 
court  is  apprised  by  the  exception  that  the  party  intends  to 
present  questions  on  its  conclusions,  and  a  specific  statement 
of  the  grounds  of  the  exception  uselessly  cumbers  the  record. 
Exceptions  must  be  made  at  the  time  the  conclusions  are  stated 
and  before  any  other  steps  are  taken.*  The  rule  requiring  ex- 
ceptions to  be  taken  at  the  time  the  finding  is  announced  ought 
not  to  prevail  where  the  party  without  fault  on  his  part  had  no 
opportunity  to  note  exceptions.^     The  validity  of  the  conclu- 

101  Ind.  426;  Indiana,  etc.,  Co.  v.  Fin-  Y.),  525.   But  see  Spaulding  v.  Strang, 

nell,  116  Ind.  414;  Sharp  v.  Malia,  124  38  N.  Y.  9,  S.  C.  37  N.  Y.  135. 

Ind.  407;  Bartley  r.  Phillips,  114  Ind.  ^Valley,  etc.,  Co.  v.  Hogan,  85  Wis. 

189;  Crawford  v.  Powell,  101  Ind.  421.  366,  S.  C.  55  N.  W.  R.  415;  Asbury  v. 

An  exception  to  a  finding  of  facts  is  Fair,   111    N.  Car.   251.     See    Bundy 

held  in  Gardner  v.  Case,  111  Ind.  494,  v.  McClarnon,  118  Ind.  165. 

to  be  ineffective.  *  Barner  v.Bayless,  134  Ind.  600,  S.C. 

'  Any  other  rule  would  make  the  ap-  33  N.  E.  R.  907  ;  Hull  v.  Louth,  109  Ind. 

pellate  tribunal  the  trier  of  the  facts,  315;  Smith   v.  McKean,  99  Ind.  101. 

and  would  supplant  the   decision    of  They  may,  however,  be  taken  at  the 

the   court  of  original  jurisdiction  by  timethejudgment  is  entered.  Western 

that  of  the  appellate  tribunal.  Union,  etc.,  Co.  v.  Trissal,  98  Ind.  566. 

'  Matthews  V.  Duryee,  4    Keyes  (N.  ^Kennedy  v.  Derrickson,  5   Wash. 
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sions  can  not  be  challenged  in  any  other  mode  than  by  exce|t- 
tions.*  An  exception  to  a  conclusion  of  law  does  not  present 
any  question  as  to  the  mere  form  of  the  statement  of  facts,  nor 
does  it  present  the  objection  that  the  finding  is  general  and 
not  special.'^  The  facts  stated  in  the  finding  are,  for  the  pur- 
pose of  determining  the  validity  of  the  exception,  admitted  by 
the  exception  to  be  correctly  found,  but  this  admission  does 
not  preclude  a  party  from  moving  for  a  new  trial. '^  The  admis- 
sion by  exception  is  analogous  to  an  admission  by  a  demurrer, 
and  is  not  conclusive  if  subsequent  steps  are  properly  taken.* 


§  982.   Right  to  change  special  finding  after  filing. — The 

court  may  grant  a  new  trial  if  satisfied  tliat  it  has  erred  in  the 
decision  of  a  question  of  fact,  but  it  can  not  rightfully  change 
its  decision  and  alter  its  statement  without  granting  a  new 
trial. ^  There  is  some  conflict  upon  this  question  but  the  rule 
sanctioned  by  the  authorities  to  which  we  have  referred,  we 
regard  as  the  correct  one.  It  would  be  a  departure  from  the 
general  doctrine  that  the  triers  of  the  fact  can  not  change  their 
decision  after  it  is  made  and  announced  to  permit  a  special 


289,  S.  C.  31  Pac.  R.  766.  See  Helms 
V.  Wagner,  102  Ind.  385;  Dickson  v. 
Rose,  87  Ind.  103. 

'  City  of  Logansport  v.  Wright,  25 
Ind.  512;  Cruzan  v.  Smith,  41  Ind. 
288;  Rose  v.  Duncan,  43  Ind.  512.  It 
is  lield  that  if  no  conchisions  of  law 
are  stated  there  can  be  no  exceptions. 
Smith  V.  Jeffries,  25  Ind;  376;  Grimes 
V.  Duzan,  32  Ind.  361.  It  seems  to  us 
that  if  no  conclusions  of  law  are 
stated,  and  the  proper  objections  and 
exceptions  are  made  and  reserved, 
the  failure  to  state  them  will  be  a  fatal 
error. 

»  Blair  v.  Blair,  131  Ind.  194,  S.  C.  30 
N.  E.  R.  1076;  Hamilton  v.  Byram, 
122  Ind.  283,  S.  C.  23  N.  E.  R.  795. 

»Bell  V.  Corbin  (Ind.),  36  N.  E.  R. 
23.  Citing  Elliott's  App.  Proc,  p.  748. 
Wynn  v.  Troy,  109  Ind.  250;  Hartman 


V.  Aveline,  63  Ind.  344;  Helms  r. 
Wagner,  102  Ind.  385.  In  New  York 
it  is  held  that  a  failure  or  refusal  to 
find  upon  particular  facts  may  bi' 
taken  advantage  of  by  an  exception. 
Ostrander  v.  Hart,  130  N.  Y.  406.  See 
Fitzhugh  ?7.  Texan,  etc.,  Co.,  81  Texas 
306,  S.  C.  16  S.  W.  Rep.  1078;  Lee 
Chuck  v.QuanWo  Chong,91  Cal.  593. 
S.  C.  28  Pac.  45. 

*  Robinson  v.  Snyder,  74  Ind.  1 10. 

*  Prince  v.  Lynch,  38  Cal.  528; 
Wray  v.  Hill,  85  Ind.  546;  Levy  r. 
Chittenden.  120  Ind. 37;  Clark  (-.State. 
125  Ind.  1;  Hartlepp  r.  Whitley,  131 
Ind.  543,  Barner  r.  Bayless  134  Ind. 
600,  S.  C.  33  N.  E.  R.  907  ;  Hilgenberg 
V.  Northup  134  Ind.  92,  S.  C.  33  N.  E. 
R.  786.  Contra,  North  v.  Peters,  138 
U.  S.  271,  S.  C.  11  Sup.  Ct.  R.  346. 
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finding  of  fact  to  be  changed  after  it  has  been  placed  on  file  as 
the  decision  of  the  court. 

§  983.  Remedy  where  the  Judgment  does  not  conform  to  the 
findino;. — A  special  finding,  like  a  special  verdict,  constitutes 
the  basis  of  the  judgment,  and  on  that  basis  the  judgment  must 
rest.  If  the  judgment  departs  entirely  from  the  finding,  it 
should  be  excepted  to  and  the  exception  should  specify  the 
grounds  of  objection.  If  the  judgment  is  in  part  sustained  by 
the  finding  and  in  part  is  not,  the  proper  proceeding  is  a 
motion  to  modify.  ^ 

'People's,  etc.,  Asso.  v.  Spears,  115  Ind.  297,  300. 


CHAPTER  XXXVIII. 

PROCEEDINGS  AFTER   VERDICT   OR   FINDING. 

§  984.  Proceedings  open  to  unsuccess-  §  992.  Joint  and  several  motions. 

ful  party.  993.  Amending  motion  for  new  trial. 

985.  Vejiire  de  novo.  994.  Ruling  on  the  motion— Except- 

986.  Repleader.  ing  to  ruling  and    preparing 

987.  Motion  for  new  trial — Nature  for  appeal. 

and  office  of.  995.  Waiver  of  right  to  move  for  new 

988.  Grounds  for  new  trial.  trial. 

989.  Who  may  move  for  new  trial.  996.  Motion  in  arrest  of  judgment. 

990.  When  motion  nmst  be  made —  997.  Motion   for  judgment   nan  ulr 

Time.  stante. 

991.  Form  and  contents  of  motion        998.  Motion  for  judgment  on  spe- 

for  new  trial.  cial  findings. 

§  984.  Proceedings  open  to  unsuccessful  party. — After  ver- 
dict, or  finding,  and  termination  of  the  trial  proper,  the  un- 
successful party  may  move  the  court,  1,  to  award  a  venire  fa- 
cias de  novo;  2,  to  award  a  repleader;  3,  to  grant  a  new  trial; 
4,  to  arrest  the  judgment,  or  to  give  judgment  non  obstante  ver- 
edicto; or,  5,  where  special  findings  of  fact  are  returned,  to 
render  judgment  thereon,  notwithstanding  the  general  verdict.^ 
A  new  trial  may  be  granted  for  various  causes,  usually  speci- 
fied in  the  statute,  whether  they  appear  upon  the  face  of  the 
record  or  not;  while  the  other  motions  above  mentioned  will 
lie  only  for  intrinsic  causes  or  errors  apparent  upon  the  face  of 
the  record.  We  have  enumerated  the  principal  proceedings 
between  verdict  and  judgment.  But  there  are,  of  course,  cases 
in  which  objections  or  other  motions  may  be  made  at  the  time 
the  verdict  is  received,  or,  sometimes,  even  later.  So,  where 
the  court  makes  a  special  finding  with  conclusions  of  law 
thereon,  exceptions  are  to  be  taken  to  each  conclusion  deemed 
erroneous,  and  in  many  cases  a  motion  for  judgment  may  not 

'See  Stephen  on  PI.,  *94;  Smith  on  Actions  at  Law,  *153;  3  Bouv.  Inst., 
^  3272;  4  Minor's  Inst.,  836. 
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only  be  proper  but  necessary.  These  matters,  however,  are 
fully  considered  elsewhere.  But  there  is  another  proceeding, 
proper  in  some  jurisdictions,  to  which  attention  should  be 
called.  Where,  according  to  the  practice  in  some  of  the  courts, 
a  verdict  is  taken  subject  to  the  opinion  of  the  court,  and  leave 
reserved,  the  unsuccessful  party  may  move  for  a  nonsuit,  or 
for  judgment  thereon,  as  the  case  may  be.^  This  practice,  how- 
ever, is  not  common  in  the  United  States. 

§  985.  Venire  de  novo. — The  motion  for  a  venire  de  novo 
should,  properly,  precede  the  motion  for  a  new  trial, ^  and  it 
can  not  be  made  after  judgment.^  It  accomplishes  the  same 
final  result  as  a  motion  for  a  new  trial,*  but  upon  entirely  dif- 
ferent grounds.  It  will  lie  only  for  some  defect  appearing 
upon  the  face  of  the  record,  such  as  the  wrongful  allowance, 
or  disallowance,  of  a  challenge  to  a  juror,  or  some  imperfection 
in  the  verdict  or  finding."^  The  ordinary  ground  upon  which 
a  venire  de  novo  is  granted  is  that  last  mentioned,  and,  in  some 
jurisdictions  at  least,  an  erroneous  ruling  upon  a  challenge  to 
a  juror  would  be  cause  for  a  new  trial  rather  than  for  a  venire 
de  novo.  At  common  law,  a  venire  de  novo  "is  grantable  when 
the  verdict,  whether  general  or  special,  is  imperfect  by  reason 
of  some  uncertainty  or  ambiguity,  or  by  finding  less  than  the 
whole  matter  put  in  issue,  or  by  not  assessing  damages."*^ 
But  in  Indiana,  a  failure  to  find  upon  all  the  issues  in  a 
special  verdict  or  finding  is  not  ground  for  a  venire  de  novo,  as 

»  Smith  on  Actions  at  Law,  *159 ;  2        « 2  Tidd's  Pr.,  922 ;  Harden  v.  Fisher, 

Tidd's  Pr.,  935.  1  Wheat.  (U.  S.)  300;    United  States 

''Jenkins  v.  Parkhill,  25  Ind.  473,  v.  Hawkins,  10  Pet.  (U.  S.)  125;  Brown 

476.  V.  Hillegas,  2  Hill  (S.Car.),  447 ;  White 

»  McClintock  v.  Theiss,  74  Ind.  200;  v.  Bailey,  14  Conn.  271 ;    Hite  v.  Wil- 

Sloan  V.  Lick  Creek,  etc.,  Co.,  6  Ind.  son,  2  H.  &  M.  (Va.)  268;    4  Minor's 

App.  584,  S.  C.  33  N.  E.  R.  997 ;  Potter  Inst.,  861 ;    16  Am.  &  Eng.  Encyc.  of 

V.  McCormack,  127  Ind.  439.  Law,  502;    Smith  on  Actions  at  Law, 

*Peedr.  Brenneman,  72Ind.  288.  *160;    Stephens  on   Pleading,    *  100. 

6  Smith   on  Actions  at  Law,  *160;  See,  also,  Brickley  i?.Weghorn,  71  Ind. 

Stephens  on  Pleading,  *  100 ;  2  Tidd's  497;    Witham  v.  Lewis,   1  Wils.  48; 

Pr.,854, 922.    See,  also,  Dolan  v.  State,  Bunnell  v.  Bunnell,  93  Ind.  595 ;  Bart- 

122  Ind.  141 ;    Parsons  v.  Harper,  16  ley  v.  Phillips,  114  Ind.  189. 
Gratt.  (Va.)  64. 
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it  is  regarded  us  e(iuivulciit  to  a  tindiiig  aj^^ainst  tiie  party  hav- 
ing the  burden  upon  the  point  as  to  which  the  finding  is  silent.^ 
To  authorize  a  venire  de  novo  for  defects  in  the  verdict,  it  must 
be  so  uncertain,  ambiguous,  or  defective  that  no  judgment  can 
be  rendered  thereon. ^  Thus,  while  a  motion  for  a  venire  de 
novo  reaches  a  defect  in  the  verdict  caused  by  a  failure  to  as- 
sess damages,'^  it  will  not  be  granted  where  the  amount  is  so 
fully  stated  that  only  a  computation  is  required  to  ascertain 
the  damages  awarded.^  So,  if  mere  matters  of  evidence  or 
mere  conclusions  are  stated  in  a  special  verdict  or  finding,  a 
motion  for  a  venire  de  novo  will  generally  lie,^  but  it  will  not 
be  granted  if  there  are  enough  ultimate  facts  stated  to  support 
a  judgment.'^  The  motion  ought,  in  strictness,  to  specify  with 
reasonable  certainty  the  grounds  upon  which  it  is  based."  If 
overruled,  an  exception  should  be  taken  at  the  time  and  the 
ruling  independently  assigned  as  error  upon  appeal.^ 

§  986.  Repleader. — A  motion  for  a  repleader  is  said  to  be 
proper  where  it  appears  that,  in  the  course  of  pleading,  the 
parties  have  raised  an  immaterial  issue,  or  so  mistaken  the 
true  question  in  the  case,  that  a  verdict  upon  the  issue  raised 
will  not  decide  the  cause  either  one  way  or  the  other .^  But  a 
repleader  will  not  be  granted  if  complete  justice  can  be  other- 
wise obtained,'"  and  never,  it  seems,  to  the  party  who  tendered 

^Ante,    §975;  Elliott's  App.  Proc,  Gaff    v.    Hutchinson,    38    Ind.    341; 

§759.  Thames,  etc.,  Co.  v.  Beville,  100  Ind. 

^  Carver  v.  Carver,  83  Ind.  368 ;  Peigh  309 ;  Clapp  v.  Martin,  33  111.  App.  438. 

t;.  Huffman,  ()  Ind.  App.  658,  S.  C.  34  ^  porker    v.    Hubble,    75    Ind.   580; 

N.  E.  R.  32 ;  Peters  v.  Banta,  120  Ind.  Smith  r. Goodwin,  86  Ind.  300 ;  Witham 

416;  State  v.  Funck,  17  la.  365;    Wig-  v.  Lewis,  1  Wils.48;  ante,  §935. 

gins   V.  City  of  Chicago,  68  111.  372;  « Equitable   Ace.    Ins.  Co.  v.  Stout 

Lincoln  v.  Hapgood,  11  Mass.  350,  358.  (Ind.),  33  N.  E.  R.  623;  ante,  §935. 

»Kynaston  v.  Mayor,  2  Stra.  1051;  'See  Elliott's  App.  Proc,  §763. 

Miller  v.  Hower,  2  Rawle  (Pa.),  53;  ^See  Wilson  v.  Hamilton,  75  Ind. 

Nealv.  Mills,5Blackf.  208;  Hershman  71;    Ogle  v.   Dill,  61   Ind.  438,  441; 

V.  Hershman,  63  Ind.  451 ;    Ridenour  Bonewitz  v.  Wygant,  75  Ind.  41. 

U.Miller,  83  Ind.  208;    Wainright  v.  ^Smith    on    Actions  at   Law,  *162; 

Burroughs,  1  Ind.  App.  393.  Stephens  on  Pleading,  *99;  Gould  oi? 

*  Knight  V.  Fisher,  15  Col.  176,  S.  C.  Pleading,  510. 

25Pac.  R.78;  Buchanan  r.  Townsend,  '"Goodburne    v.    Bowman,  9   Bing. 

80  Tex.  534,  S.  C.  16  S.  W.  R.  315;  532.     See,  also,  Kempe  r.  Crews,  1  Ld. 
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the  immaterial  issue. ^  Its  effect  is  "to  cleanse  the  record  of 
the  faulty  pleadings  and  those  subsequent  to  it,  and  compel 
the  parties  to  plead  anew."^  It  is  awarded  on  the  form  or 
manner  of  pleading,  and  not  upon  the  merits.^  As  other 
remedies  usually  exist,  and  as  a  repleader  is  granted  only  when 
necessary  to  accomplish  justice  it  is  seldom  resorted  to,  espe- 
cially under  the  code  system  of  pleading  and  practice. 

§  987.  Motion  for  new  trial — Nature  and  office. — A  motion 
for  a  new  trial  is  an  application  made  in  the  trial  court  for  a 
re-trial  of  an  issue,  or  issues  of  fact.^  It  is  a  direct^  and  not  a 
collateral  motion,  and,  ordinarily  its  office  is  to  specifically  direct 
the  attention  of  the  court  to  errors  committed  during  the  trial 
so  as  to  get  the  questions  into  the  record  and  have  them  cor- 
rected by  a  new  trial, ^  or  to  thus  correct  a  verdict  or  finding, 
which  is  contrary  to  law  or  the  evidence.^  It  is  necessary,  as 
a  general  rule,  in  order  to  present  upon  appeal  questions  as  to 
errors  of  law  occurring  at  the  trial,  which  can  not  be  independ- 
ently assigned  in  the  appellate  court, ^  and,  generally,  to  pre- 
sent any  matter  that  does  not  appear  in  the  record  proper.^    As 

Raym.  167 ;  Havens  v.  Bush,  2  Johns.  ^  Seifrath  v.  State,  35  Ark.  412 ;  Wer- 

(N.  Y.)  387;   Eaton  v.  Strong,  7  Mass.  ner  v.  State,  44  Ark.  122;    Rhorer  v. 

312;  Gerrish  v.  Train,  3  Pick.  (Mass.)  Brockhage,  15  Mo.  App.  16;    Elliott's 

124;   Bonsack  V.  Roanoke  Co.,  75  Va.  App.  Proc,  §347.    To  give  the  trial 

585.  court  an  opportunity  to  review  its  own 

'Gould  on  Pleading,  510;  Doogood  rulings.     Nave  v.  Nave,  12  Ind.  1. 

V.  Rose,  9  C.  B.  1.32 ;  Taylor  v.  White-  '  McCormick  v.  Miller,  19  Minn.  443 ; 

head,  2  Dougl.  745;   Kirtley  v.  Deck,  Byrne    v.  Minneapolis,  etc.,   Co.,   29 

3  H.  &  M.  (Va.)  388;  Day  v.  Pickett,  Minn.   200;    Stoney    v.  Winterhalter 

4  Munf.  (Va.)  104.  (Pa.),  11  Atl.  611;   Dodge  v.  Pope,  93 
« 18  Am.  &  Eng.  Ency.  of  Law,  584;  Ind.  480. 

Staple  V.  Heydon,  6  Mod.  1.  «  Racer  v.  Baker,  113  Ind.  177 ;  Allen 
'  Bellows?;.  Shannon,  2  Hill  (N.  Y.),  v.  State,  74  Ind.  216;    Harringtons. 
86.  Latta,  23  Neb.  84,  S.  C.  36  N.  W.  R. 
*Zaleski  v.  Clark,  45  Conn.  397;   2  364;    Elliott's  App.  Proc,  §§347-352. 
Bouv.  Law  Diet.  220 ;  Hilliard  on  New  ^  See,  generally,  McAllister  v.  Conn. 
Trials,  §1.  Mut.,  etc.,  Co.,  78  Ky.  531,  533;   Ker- 
^  And,  therefore,  part  of  the  record,  nodle  v.  Gibson,  114  Ind.  451 ;    Louis- 
Hunter  V.  Hatfield,  68  Ind.  416;  Mar-  ville,  N.  A.  &  C.  R.  R.  Co.  v.  Hart,  119 
tin  V.  Harrison,  50  Ind.  270;  Jarvis  v.  Ind.  273,  S.  C.  4  L.  R.  A.  549;  Davis  i;. 
Banta,  83  Ind.  528;    New  York,  etc.,  Montgomery,  123  Ind.  587;   Minor  v. 
Co.  V.  Doane,  105  Ind.  92.  Mead,  3  Conn.  289;  Benton  v.  Lindell, 
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we  have  elsewhere  shown,  it  differs  in  this  respect  from  a  mo- 
tion for  a  venire  de  novo,  which  lies  only  for  defects  apparent 
upon  the  face  of  the  record. 

§  988.  Grounds  for  new  trial.— The  causes  for  new  trial 
are  usually  prescribed  by  statute.  Among  the  most  common 
are:  1.  Errors  and  irregularities  committed  during  the  course 
of  the  trial,  such  as  irregular  empanelling  of  the  jury, 
erroneous  admission  or  rejection  of  evidence,  and  erroneous 
instructions  by  the  judge.  2.  Misconduct  of  the  prevailing 
party.  3.  Misconduct  of  the  judge  or  jury.  4.  Verdict  against 
the  law  or  the  evidence.  5.  Discovery  of  new  evidence.  6. 
Surprise  on  the  part  of  the  losing  party.  7.  Excessive  or 
(though  rarely)  inadequate  damages.^  Rulings  upon  demur- 
rer or  motions  addressed  to  the  pleadings  can  not  be  assigned 
as  causes  for  a  new  trial. ^  But  it  may  be  stated  as  a  general 
rule,  subject  to  some  exceptions,  that  if  the  ruling  is  connected 

Pac.  R.  950 ;  Equator  Co.  v.  Hall,  106 
U.  S.  86;  Knight  v.  Valentine,  35 
Minn.  367;    Laflin  v.  Herrington,  17 


10  Mo.  557 ;  Slagel  v.  Murdock,  65  Mo 
522;  Bohanan  v.  State,  15  Neb.  209 
Union  County  v.  Smith,  34  Ark.  684 
Oney  v.  Clendenin,  28  W.  Va.  34 
Sanborn   v.  Murphy  (Tex.),  25  S.  W 


111.  399;  Sedgwick  &  Wait  on  Trial  of 
Title  to  Land,  §580. 


R.  459  and  610;  W^ilson  v.  Taylor  ^  Rogers  v.  Rogers,  78  Ga.  688,  S.  C. 
(Mo.) ,  25  S.  W.  R.  199 ;  State  v.  Nel-  3  S.  E.  R.  451 ;  Irwin  v.  Smith,  72  Ind. 
son,  101  Mo.  477,  S.  C.  lOL.  R.  A.  39;  482;  Davis  r.  Pool,  67  Ind.  425;  Hun- 
Powder  River  Cattle  Co.  v.  Custer  Co.,  ter  v.  Fitzmaurice,  102  Ind.  449 ;  Gib- 
9  Mont.  145,  S.  C.  22  Pac.  R.  383.  son  v.  Carreker,  82  Ga.  46,  S.  C.  9  S.  E. 
'  See  3  Bouv.  Inst.,  §  3273,  et  seq. ;  R.  124 ;  O'Connor  v.  Koch,  56  Mo.  253 ; 
3  Bl.  Com.,  *387;  Tidd's  Fr.,93i,et  Meyer  v.  McLean,  1  Johns. (N.Y.)  509; 
seq. ;  Baylies  on  New  Trials,  502 ;  Hill-  Perkins  v.  McDowell,  3  W^o.  328,  S.  C. 
iard  on  New  Trials,  20 ;  16  Am.  &  Eng.  23  Pac.  R.  71.  Nor,  as  a  general  rule, 
Encyc.  of  Law,  503,  et  seq.  There  are,  is  a  motion  for  a  new  trial  proper  as  to 
also,  some  cases  in  which,  in  many  matters  which  fully  appear  of  record 
States,  a  new  trial  may,  by  express  and  can  be  taken  advantage  of  in  other 
legislative  enactment,  be  demanded  ways.  Shore  v.  Taylor,  tG  Ind.  345; 
as  matter  of  right  without  assigning  Todd  v.  Jackson,  75  Ind.  272;  State  v. 
any  causes  therefor.  The  practitioner  Marshall,  36  Mo.  400;  PercifuU  v. 
should  consult  the  statute  and  decis-  Piatt,  36  Ark.  456;  Delvee  v.  Board- 
ions  of  his  own  State  for  the  various  man,  20  la.  446;  Oney  v.  Clendenin, 
grounds  for  new  trials,  and  for  what  28  W.  Va.  34;  Newlove  v.  W^oodward, 
is  necessary  to  oe  snown  in  support  of  9  Neb.  502,  504.  And  matters  which 
each.  See  Voss  r.  Eller,  109  Ind.  260;  there  is  no  opportunity  to  present  by 
Wafert?.  Hamill,  44  Kan.  447,  S.  C.24  such    motion    maybe    questioned   by 
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with  the  proceedings  at  the  trial,  and  is  not  made  upon  the 
pleadings,  or  is  not  made  upon  independent  questions  not  re- 
lating to  the  trial,  or  is  not  made  upon  the  verdict,  or  upon 
the  answers  of  the  jury  to  interrogatories,  or  does  not  affect 
the  form  of  the  judgment  or  decree,  it  should  be  specified  as 
one  of  the  causes  for  a  new  trial. ^  Where  misconduct  of  the 
court,  jury,  or  prevailing  party  is  relied  upon  as  cause  for  a 
new  trial  the  particular  wrongful  act  complained  of  must  be 
specified  in  the  motion. ^     And,  as  we  have  already  shown,  the 


other  motions  and  the  ruling  thereon 
specified  as  independent  error.  Shoe- 
maker V.  Smith,  74  Ind.  71 ;  Evans  v. 
State,  58  Ind.587  ;  McAllister  v.Willey, 
60  Ind.  195;  Tibbetts  v.  O'Connell,  66 
Ind.  171 ;  Markson ??.  Haney ,  47  Ind. 31. 
'See  Western  Union  Tel.  Co.  v. 
Frank,  85  Ind.  480;  Neff  v.  Reed,  98 
Ind.  341 ;  Meranda  v.  Spurlin,  100  Ind. 
380;  Racer  v.  Baker,  113  Ind.  177. 
Refusal  of  opportunity  to  cross-exam- 
ine. Petrie  v.  Lane,  58  Mich.  527. 
Giving  erroneous  or  refusing  proper 
instructions.  Friedlander  v.  Pugh,  43 
Miss.  Ill ;  Evans  v.  St.  Paul,  etc.,  Co., 
63.1a.  204;  Watts  v.  Coxen,  52  Ind. 
155;  Smith  v.  Grover,  74  Wis.  171. 
Erroneous  rulings  on  evidence.  Owen 
V.  Jones,  14  Ark.  502;  White  v.  Ray- 
burn,  11  Ore.  450;  Northrop?'. Wright, 

24  Wend.  (N.  Y.)  221.  Ruling  upon 
application  for  change  of  venue  or 
change  of  judge.     Horton  v.  Wilson, 

25  Ind.  316 ;  Krutz  v.  Howard,  70  Ind. 
174;  Walker  v.  Heller,  73  Ind.  46; 
Blakely  v.  Frazier,  11  S.  Car.  122. 
Ruling  upon  application  for  continu- 
ance. Continental  Life  Ins.  Co.  v. 
Kessler,  84  Ind.  310 ;  Johnson  v.  Dins- 
more,  11  Neb.  391;  Kent  v.  Lawson, 
12  Ind.  675.  Refusal  to  compel  more 
specific  answers  to  interrogatories. 
Staser  v.  Hogan,  120  Ind.  207,  211; 
Patterson  v.  Lord,  47  Ind.  203;  West 
V.  Cavins,  74  Ind.  265.  Denying  right 
to  open  and  close.     Davis  v.  Mason,  4 


Pick.  (Mass.)  156;  Abshire  v.  State, 
52  Ind.  99.  Rulings  as  to  competency 
of  jurors.  Pickens  v.  Hobbs,  42  Ind. 
270;  Lamphier  v.  State,  70  Ind.  317. 
On  the  other  hand  the  following  have 
been  held  not  to  be  causes  for  a  new 
trial.  Rulings  on  motions  for  judg- 
ment on  special  finding.  Horn  v. 
Eberhart,  17  Ind.  118.  Error  in  con- 
clusions of  law  on  special  findings. 
City  of  Logansport  v.  AVright,  25  Ind. 
512;  Roberts  v.  Smith,  34  Ind.  550. 
Inconsistency  between  general  verdict 
and  answers  to  special  interrogatories. 
Adamson  ?).Rose,  30  Ind.  380;  Byram 
V.  Galbraith,  75  Ind.  134.  Error  in 
form  of  judgment.  Beeson  v.  Howard, 
44  Ind.  413.  Ruling  on  motion  to  re- 
mand cause  to  justice  of  the  peace. 
Tibbetts  v.  O'Connell,  66  Ind.  171. 

"^  Lennox  v.  Knox,  etc.,  Co.,  62  Me. 
322 ;  Newton  v.  Whitney,  77  Wis.  515, 
S.  C.  46  N.  W.  R.  882 ;  Louisville,  etc., 
Co.  V.  Hendricks,  128  Ind.  462,  S.  C. 
28  N.  E.  R.  58;  Gregory  v.  Schoenell, 
55  Ind.  101.  As  to  what  is  misconduct 
of  the  judge,  see  Thompson  v.  People 
(111.),  33  Am.  L.  Reg.  41,  and  note; 
Watertown  Bank  v.  Mix,  51  N.Y.  558; 
Repath  v.  Walker,  13  Col.  109;  Ricka- 
bus  V.  Gott,  51  Mich.  227 ;  Belmore  v. 
Caldwell,  2  Bibb.  (Ky.)  76;  Wheeler 
V.  Wallace,  53  Mich.  355;  Bowman  v. 
State,  19  Neb.  523.  As  to  what  is  mis- 
conduct of  the  jury,  see  32  Am.  L. 
Reg.   841;     Pettibone    v.    Phelps,   13 
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misconduct  of  the  jury  must  generally  be  proved  otherwise 
than  by  the  affidavits  of  the  jurors,  as  they  can  not  impeach 
their  own  verdict.'  So,  where  accident  or  surprise  is  relied 
upon,  the  facts  must  be  specifically  set  forth,  and  in  some  juris- 
dictions, at  least,  supported  by  affidavit.^  If  the  evidence 
clearly  fails  to  support  the  verdict  or  to  establish  the  cause  of 
action  set  forth  in  the  complaint,  a  new  trial  should  be  granted, 
and  this  is  true  where  the  verdict  is  clearly  contrary  to  the 
evidence,  although  the  trial  court  will  seldom  grant  a  new  trial 
upon  conflicting  evidence,^  and  the  appellate  court  will  not 
undertake  to  weigh  the  evidence  at  all.  So,  if  the  verdict  is 
contrary  to  law,'*  a  new  trial  will  be  granted  on  that  account. 


Conn.  445 ;    People  v.  Kelly,  94  N.  Y. 
52G;  People  v.  IMcCoy,  71  Cal.  395;  12 
Am.  &  Eng.  Encyc.  of  Law.  371,  et 
sen.     As  to  misconduct  of  parties,  see 
Ilaiiiilton    V.   Pease,    38    Conn.   115; 
Martin  v.  Morelock,  32  III.  485;    Pope 
V.  State,  36  Miss.  121 ;    Boyce  v.  Au- 
buchon,  34   Mo.  App.  315;    Phillips- 
burgh  Bank  v.  Fulner,  31  N.  J.  L.  52 
Knight    V.    Freeport,    13    Mass.   218 
Lyons  v.  Lawrence,  12  111.  App.  531 
Crafts  V.  Union,  etc.,  Co.,  36  N.  11.44 
Barkley  v.  Hanlan,  55  Miss.  606 ;  Gra- 
ham &  W.  on  New  Trials,  45-60. 

'  Glaspell  V.  Northern,  etc.,  Co.,  43 
Fed.  R.  900;  Clay  v.  City  Council  of 
Montgomery  (Ala.),  14  So.  R.  646; 
Wray  v.  Carpenter,  16  Colo.  271,  S.  C. 
27  Pac.  R.  248;  Jones  v.  State,  89  Ind. 
82;  McKinley  v.  First  Nat.  Bank,  118 
Ind.  375;  ante,  §949. 

^  Snodgrassr.  Hunt,  15  Ind.  274.  See, 
also,  Schellhous  v.  Ball,  29  Cal.  605. 
As  to  what  accident  or  surprise  is 
sufficient.  See  McBride  v.  Settles 
(Texas),  16  S.  W.  R.  422;  Todd  v. 
State,  25  Ind.  212;  Gaines  r.  White, 
1  S.  Dak.  434,  S.  C.  47  N.  W.  R. 
524;  Lockwood  v.  Rose,  125  Ind.  588; 
Edsall  V.  Ayres,  15  Ind.  286,  16  Am. 
and  Eng.  Ency.  of  Law  532,  et  seq. 
It  must  be  as  to  a  matter  of  fact  and 


not  of  law.  Craig  v.  Fanning,  6  How. 
Pr.  (N.  Y.)  336 ;  Robbins  v.  Alton,  etc., 
Co.,  12  Mo.  380 ;  Beals  v.  Beals,  27  Ind. 
77 ;  McLennan  v.  Prentice,  79  Wis.  488, 
S.  C.  48  N.  W.  R.  487. 

'The  granting  of  a  new  trial  for 
this  reason  can  seldom,  if  ever,  he 
successfully  assigned  as  error,  and  in 
some  jurisdictions  the  granting  or  re- 
fusal of  a  new  trial  is  regarded  as  a 
matter  within  the  judicial  discretion 
of  the  trial  court.  Long  v.  Gantley, 
4  Dev.  &  B.  (N.  Car.)  L.  313;  Alder- 
man V.  Montcalm,  Judge, 41  Mich.  550 ; 
Marine  Ins.  Co.  v. Young,  5  Cranch(U. 
S.),  187;  Indianapolis,  etc.,  R.  R.  Co. 
V.  Horst,  93  U.  S.  291 ;  Plummer  v. 
Granite  Mountain  Co.,  55  Fed.  R.755. 
See,  also,  Weinzorpflin  v.  State,  7 
Blackf.  (Ind.)  186;  Patteson  i'.  Ford,  2 
Gratt.(Va.)  18;  Indiana,  etc., Co.  r.Mc- 
Broom,  103  Ind.  310 ;  Norwich,  etc.,  R. 
R.Co.  V.  Cahill,  18  Conn.  484;  State  v. 
Fisher,  33  La.  Ann.  1344 ;  McManus 
V.  Com.,  91  Pa.  St.  57;  Hill  v.  Dens- 
linger,  61  la.  240;  Com.  v.  Green,  17 
I\Iass.  515;  Spence  c.  Tuggle,  10  Ala. 
538;  Gunn  r.  Durkee,  41  Kan.  144. 
At  common  law,  and  in  the  United 
States  Supreme  Court,  it  will  not,  it 
seems,  be  reviewed  in  any  case. 

*  As  to  what  is  meant  by  the  phrase 
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Thus,  if  it  is  contrary  to  correct  instructions  given  by  the 
court,  a  new  trial  shouki  be  granted,^  and  the  weight  oi  author- 
ity seems  to  be  to  the  effect  that  it  should  be  granted  for  this 
reason,  even  if  the  instructions  are  erroneous, ^  but  it  seems  to 
us  that  the  better  rule  is  that  a  new  trial  should  not  be  granted 
because  the  verdict  is  contrary  to  the  instructions,  if  the  in- 
structions are  wrong  and  the  verdict  is  right  upon  the  law  and 
the  evidence.^  Where  the  motion  is  based  upon  newly  discov- 
ered evidence,  it  must  appear  that  the  evidence  has  been  dis- 
covered since  the  former  trial,  that  due  diligence  was  used  to 
procure  it,  that  it  is  material  and  not  merely  cumulative  or  im- 
peaching evidence,  and  that  it  will  probably  change  the  result 
upon  a  new  trial. ^  The  facts  should  be  specifically  stated,  and 
"contrary  to   law,"   see   Bosseker  ti.     125;  Martineau  «.  Steele,  14  Wis.  295, 


Cramer,  18  In<l.  44;  Robinson,  etc., 
Works  ('.  Chandler,  56  Ind.  575.  See, 
also,  Pace  v.  Mealing,  21  Ga.  464 ;  Marr 
V.  Johnson,  9  Yerg.  (Tenn.)  1 ;  Dilling- 
ham V.  Snow,  5  Mass.  547. 

'  Savery  r.  Busick,  11  la.  487 ;  Thorn- 
ton r.  Lane,  11  Ga.  459,  538;  Cun- 
ningham V.  Magoun,  18  Pick.  (Mass.) 
1.3 ;  Hayward  v.  Ormsbee,  7  Wis.  Ill ; 
Howard  Express  Co.  v.  Wile,  64  Pa. 
St.  201 ;  Gavin  v.  Lowry,  7  Smed.  & 
M.  (Miss.)  24;  Wehringer  v.  Ahle- 
meyer,  23  Mo.  App.  277;  Hoffmann. 
Bosch,  18  Nev.  360. 

''Union  Pac.  Ry.  Co.  v.  Hutchinson, 
40  Kan.  51 ;  Howell  v.  Pugh,  25  Kan. 
96;  Crane  v.  Chicago,  etc.,  Co.,  74  la. 
330,  S.  C.  7  Am.  St.  R.  479;  Caffrey 
V.  Groome,  10  la.  548 ;  Way  v.  Chicago, 
etc.,  Co.,  73  la.  463;  Sullivan  v.  Otis, 
39  la.  328;  Brown  v.  Hickie,  68  la. 
3.30;  Dent  v.  Bryce,  16  S.  Car.  1; 
Thompson  v.  Lee,19  S.Car.  489 ;  Rogers 
V.  Murray,  3  Bosw.  (N.  Y.)  357. 

'  Wellborn  v.  Weaver,  17  Ga.  267,  S. 
C.  63  Am.  Dec.  2.S5;  Brock  v.  Garrett, 
16  Ga.  487;  Armstrong  v.  Keith,  3  J. 
J.  Marsh.  (Ky.)  153;  Pearson  v.  Bur- 
ditt,  26  Tex.  157,  S.  C.  80  Am.  Dec. 
649.     See,  also,  Eldridge  v.  Bell,  64  la. 


300;  Brooks  v.  Standard,  etc.,  Co.,  11 
Mo.  App.  349;  Tresca  v.  Maddox,  11 
La.  Ann.  206,  S.  C.  66  Am.  Dec.  198; 
Com.  V.  Van  Tuyl,  1  Mete.  1,  S.  C.  71 
Am.  Dec.  455;  Boyden  v.  Moore,  5 
Mass.  365;  Hannum  v.  Belchertown, 
19  Pick.  (Mass.)  311,313;  Greenup 
V.  Stoker,  3  Gilm.  (111.)  202;  Con- 
solidated, etc.,  Co.  V.  Schsefer,  135 
111.  210,  S.  C.  25  N.  E.  R.  788;  Mc- 
Lachlan  v.  Wright,  3  Wend.  (N.  Y.) 
348 ;  Van  Uxen  v.  Rose,  7  Ind.  222 ; 
McCall  V.  Seevers,  5  Ind.  187;  Mus- 
selman  w.  Pratt,  44  Ind.  126;  Stand- 
ard Oil  Co.  V.  Bretz,  98  Ind.  231 ;  Scott 
V.  Morse,  54  la.  732. 

*  Thompson's  Case,  8  Gratt.  (Va.) 
637 ;  O'Neal  v.  State,  47  Ga.  229;  State 
V.  Stain,  82  Me.  472;  Cooper  v.  State, 
120  Ind.  377;  Skaggs  v.  State,  108  Ind. 
53 ;  Marks  v.  State,  101  Ind.  353 ;  Lister 
V.  Boker,  6  Blackf.  (Ind.)  439;  Hum- 
phreys V.  Klick,  49  Ind.  189;  Hines  v. 
.Driver,  100  Ind.  315 ;  Brown  v.  Grove, 
116  Ind.  84 ;  Petefish  v.  Watkins,  124 
111.  384;  Grace  v.  McArthur,  76  Wi3. 
641;  Dollman  v.  Munson,  90  M:-.  £5, 
S.  C.  2  S.  W.  R.  134;  State  v.  Ocd:r, 
80  la.  72,  S.  C.  45  N.  W.  R.  543 ;  Parkor 
V.  Bates,  29  Kan.  597;  Devot  v.  Marx, 
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the  name  of  the  witness,  and  the  testimony  expected  from  him 
should  be  given.  The  motion  should  also  be  accompanied,  or- 
dinarily, by  the  affidavit  of  the  witness  himself.^ 

§  989.  Who  may  move  for  new  trial. — No  one  but  a  party 
to  the  action  can  move  for  a  new  trial.''  In  some  States  it  is 
provided  by  statute  that  the  right  to  move  for  a  new  trial  shall 
be  in  "the  party  aggrieved,"  and  one  who  has  obtained  a  ver- 
dict is  held  to  be  within  the  statute,  if  the  verdict  is  for  an  in- 
adequate amount.^  So,  it  has  been  held,  is  one  in  whose  favor 
conclusions  of  law  are  erroneously  stated  by  the  court,  if  the 
finding  of  facts  is  wrongly  made  against  him.*  A  joint  motion 
is  good  only  when  all  who  join  are  entitled  to  make  it.''  But 
the  fact  that  a  verdict  or  judgment  is  against  two  or  more  jointly 
does  not  prevent  either  from  making  the  motion  for  himself.*' 
And  where  several  independent  claimants  sought  to  obtain  a 
fund  on  motion  to  distribute  it,  and  it  was  all  awarded  to  one 
of  them,  the  court  held  that  one  of  the  defeated  claimants  might 
move  for  a  new  trial  by  making  the  successful  claimant  and 


19  La.  Ann.  491;  Pike  v.  Evans,  15 
Johns.  (N.  Y.)  210;  Brazil  r.  Peterson, 
44  Minn.  212,  S.  C.  46  N.  W.  R.  331; 
Peterson  v.  Gresham,  25  Ark.  380; 
Fears  v.  Albea,  69  Tex.  437,  S.  C.  5 
Am.  St.  R.  78,  and  note;  Brown  v. 
Grove,  116  Ind.  84,  S.  C.  9  Am.  St.  R. 
823,  and  note.  The  facts  constituting 
diligence  must  be  stated  as  it  is  not 
suliicient  to  aver  in  general  terms  that 
due  diligence  was  used. 

'  Forester?'.  Guard,  Breese  (111.),  "4, 
S.  C.  12  Am.  Dec.  141,  143;  McQueen 
V.  Stewart,  7  Ind.  535 ;  Harper  v.-  State, 
101  Ind.  109.  See,  also,  Nuckols  v. 
Jones,  8  Gratt.  (Va.)  267;  Brown  v. 
Speyers,  20  Gratt.  (Va.)  296. 

'  Packard  v.  Smith,  9  Wis.  184 ;  Rog- 
ers V.  Hoenig,  46  Wis.  361  ;  Estate  of 
Aveline,  53  Cal.  259;  Central,  etc.,  R. 
R.  Co.  V.  Craig,  59  Ga.  185;  Foster  v. 
Ilaynes,  88  Ga.  240,  S.  C.  14  S.  E.  R. 
570;  Brown  v.  Cody,  115  Ind.  484,  S. 
C.  18  N.  E.  R.  9.    But  see  Howell  v. 


Leavitt,  90  X.  Y.  238  (statute) ;  Gates 
V.  Treat,  25  Conn.  71 ;  State  v.  Strat- 
ton,  no  Mo.  426,  S!  C.  19  S.W^  R.  803. 

^  Mariani  v.  Dougherty,  46  Cal.  26. 

<  Brady  v.  Feisil,  54  Cal.  180.  See, 
also,  Livermore  v.  Campbell,  52  Cal. 
75 ;  McDonald  v.  Walter,  40  N.Y.  551 . 

^Feeney  v.  Mazelin,  87  Ind.  226; 
First  Nat.  Bank  v.  Colter,  61  Ind.  153; 
Miller  r.  Adamson,  45  Minn.  99,  S.  C. 
47N.  W.  R.452. 

^  Palmer  v.  Kennedy,  7  J.  J.  Marsh. 
(Ky.)  498;  BroAvn  v.  Burrus,  8  Mo. 
26;  Sperry  v.  Dickinson,  82  Ind.  132; 
Gordon  v.  Pitt,  3  la.  385 ;  Tenpenning 
V.  Gallup,  8  la.  75;  Loudon  v.  Cole- 
man, 59  Ga.  653;  Sprague  r.  Childs, 
16  Ohio  St.  107;  Heffner  v.  Moyst.  40 
Ohio  St.  112;  Hayden  r.  Woods,  16 
Neb.  306.  But  compare  Boswell  v. 
Jones,  1  Wash.  (Va.)  322;  Cochran 
V.  Ammon,  16  111.  316;  2  Tidd's  Pr., 
911. 
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the  custodian  of  the  funds  parties,  without  joining  the  other 
defeated  claimants.^ 

§  990.  When  motion  must  be  made — Time. — In  the  absence 
of  any  statutory  provision  upon  the  subject  the  time  within 
which  an  application  for  a  new  trial  must  be  made  is  a  matter 
resting  largely  in  the  discretion  of  the  trial  court. ^  But  the 
time  is  now  fixed  by  statute  in  most  of  the  States.  In  many 
of  them  it  must  be  made  during  the  term  in  which  the  cause 
was  tried, ^  unless  the  verdict  or  decision  is  rendered  on  the  last 
day  of  the  term,  when,  as  provided  in  some  of  them,  it  may  be 
made  on  the  first  day  of  the  next  term.*  In  other  jurisdictions 
it  is  provided  that  the  motion  may  be  made  within  a  certain 
number  of  days.^  A  motion  filed  after  the  time  prescribed  is 
of  no  avail, "^  unless  the  delay  is  unavoidable,"  or   unless  the 


'Loudon  V.  Coleman,  59  Ga.  653. 

"  Kimball  r.Parmerlee,  29  Minn.302 ; 
Conklin  v.  Hinds,  16  Minn.  457 ;  I\Ic- 
Daniel  v.  Will,  2  Bibb.  (Ky.)  550; 
Gorman  v.  McFarland,  13  Texas,  237. 

^  See  McNiel  v.  Farneman,  37  Ind. 
203;  Higgins  v.  Kendall,  73  Ind.  522; 
Hundley  v.  Yonge,  69  Ala.  89;  Pease 
V.  Pease,  66  Ga.  277;  Whitney  t?.  Kar- 
ner,  44  Wis.  563 ;  Hannum  v.  Belcher- 
town,  19  Pick.  (Mass.)  311;  East  Ten- 
nessee, etc.,  Co.  V.  Whitlock,  75  Ga. 
77;  Palatka,  etc.,  R.  R.  Co.  v.  State, 
23  Fla.  546,  S.  C.  3  So.  R.  158 ;  Niagara, 
etc.,  Co.  V.  Lee,  73  Texas,  641. 

*  And  this  phrase  "verdict  or  decis- 
ion," means  the  finding  on  the  facts 
by  the  court  or  jury  and  not  the  judg- 
ment. Evansville,  etc.,  R.  R.  Co.  v. 
Maddux,  134  Ind.  571,  S.  C.  33  N.  E. 
R.  .345 ;  Colchen  v.  Ninde,  120  Ind.  88 ; 
Herkimer  v.  McGregor,  126  Ind.  247, 
S.  C.  26  N.  E.  R.  44. 

5  See  Gill  r.  Rodgers,  37  Texas,  628 ; 
Henning  «.  Western  Union  Tel.  Co., 
41  Fed.  Rep.  864;  Gruble  v.  Ryus,  23 
Kan.  195;  Harris  v.  Ray,  15  B.  Mon. 
(Ky.)  628;  Neier  v.  Missouri  Pac.  R. 
R.  Co.  (Mo.),  1  S.  W.  R.  387;  Mark- 
ward  V.  Doriat,  21  Ohio  St.  637; 
Vaughn  r.  O'Conner,  12  Neb.  478; 
Sullivan  r.  City  of  Helena,  10  Mont. 


134,  S.  C.  25  Pac.  Rep.  94;  Thomas  v. 
Morris,  8  Utah,  284,  S.  C.  81  Pac.  R. 
446.  And  it  has  been  held  immaterial 
that  the  court  was  not  in  session  on 
any  of  the  four  days  allowed  by  stat- 
ute within  which  to  file  the  motion. 
Beckmann  v.  Phoenix  Ins.  Co.,  49  Mo. 
App.  604.  But  see  Emison  v.  Shepard, 
121  Ind.  184. 

«  Fox  V.  Meacham,  6.  Neb.  530;  Ev- 
ansville V.  Martin,  103  Ind.  206;  Mc- 
Kinney  v.  State,  3  Wyo.  719,  S.  C.  16 
L.  R.  A.  710;  Leary  v.  Leary,  68  Wis. 
662;  Robert  E.  Lee,  etc.,  Co.  v.  En- 
glebach,  18  Colo.  106,  S.  C.  31  Pac.  R. 
771;  Missouri  Co.  v.  Bailey,  51  Kan. 
192,  S.  C.  32  Pac.  R.  894;  Hinson  v. 
Catoe,  10  S.  Car.  311 ;  Imperial,  etc., 
Co.  V.  Kiernan,  83  Ky.  468;  Deering 
V.  Johnson,  33  Minn.  97;  Richmond 
V.  Wardlaw,  36  Mo.  313;  Patterson 
V.  Jack,  59  la.  632 ;  Soper  i'.  Medberry, 
24  Kan.  128;  Evansville,  etc.,  R.  R. 
Co.  V.  Maddux,  134  Ind.  571,  S.  C.  33 
N.  E.  R.  345.  But  delay  of  the  court 
in  acting  upon  it  will  not  be  allowed 
to  prejudice  a  party  who  is  not  in 
fault.  Keener  v.  Union  Pac.  Ry.  Co., 
34  Fed.  R.  871 ;  Rodman  v.  Reynolds, 
114  Ind.  148 ;  Gomer  i'.Chaffe,5  Col.383. 

■^  Henning  v.  Western  Union  Tel. 
Co.,  41  Fed.  R.  864;  Campbell  v.  Con- 
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ground  relied  upon  was  not  known,  and  could  not  by  the  ex- 
ercise of  reasonable  diligence  have  been  discovered  in  time.^ 
In  some  jurisdictions  the  statute  is  regarded  as  mandatory,  and 
the  court  can  not  extend  the  time,^  but  in  others  the  matter  is 
left  largely  to  the  discretion  of  the  court, '^  and  the  parties  may, 
it  seems,  extend  it  by  agreement.*  A  motion  for  a  new  trial 
before  verdict  or  finding  is  premature  and  ineffective;'^  but  it 
should  precede  a  motion  in  arrest  of  judgment,'''  unless  the 
cause  assigned  be  not  discovered  until  after  the  motion  in  ar- 
rest is  made."     In  some  jurisdictions  the  motion  may  be  made 


over,  26  111.  64 ;  Candler  v.  Ilammonil, 
23  Ga.  493;  Boardinan  v.  Beckwith, 
18  Iowa,  292;  IMfDonald  r.  Cooper,  32 
Kan.  58;  Fudge  v.  St.  Louis,  etc.,  R. 
R.  Co.,  31  Kan.  146.  But  mere  neg- 
lect is  not  unavoidable  delay.  Mc- 
Gloin  V.  McGloin,  70  Tex.  634;  Cobb 
V.  State,  78  Ga.  801 ;  Roggencamp  v. 
Dobbs,  15  Neb.  620. 

'  Mersereau  v.  Pearsall,  6  How.  Pr. 
(N.  Y.)  293;  Darrance  v.  Preston,  18 
Iowa,  396;  Rousli  v.  Layton,  51  Ind. 
106;  Smith  v.  Smith,  51  Wis.  665; 
Eason  v.  Miller,  18  S.  Car.  381 ;  An- 
derson V.  Meredith  (Ky.),  9  S.  W.  R. 
407;  Burrough  v.  Hill,  15  R.  I.  190; 
Sheffield  v.  Mullin,  28  Minn.  251; 
Spanagel  v.  Dillinger,  38  Cal.  278. 

'Krutz  V.  Craig,  53  Ind.  561,570; 
Cutsinger  r.  Nebeker,  58  Ind.  401 ; 
P'ox  V.  Meacham,  6  Neb.  530;  Carter 
V.  Van  Zandt  Co.,  75  Texas,  286; 
Springfield,  etc.,  Ins.  Co.  v.  White 
(Ariz.),  29  Pac.  R.  1006.  But  failure 
to  object  may  operate  as  a  waiver  of 
the  objection  that  it  is  filed  too  late. 
Wilson  V.  Vance,  55  Ind.  394;  North- 
cutt  V.  Buckles,  60  Ind.  577;  Walsh  v. 
Muller  (:\ront.),  .35  Pac.  R.  226;  Geiss 
V.  Franklin  Co.,  123  Ind.  172. 

» George  v.  Taylor,  55  Tex.  97;  Ald- 
ridge  v.  Mardoff,  32  Texas,  204;  Lance 
V.  Bonnell,  105  Pa.  St.  46;  De  Pauw  v. 
Kaiser,  77  Ga.  176,  S.  C.  3  S.  E.  R.  25; 


Gomer  r.  Chaffe,  5  Col.  383;    Stone  v. 
Taylor,  63  Ga.  309. 

*  Hastings  v.  Northern  Pac.  R.  R. 
Co.,  53  Fed.  R.  224;  Eckel  v.  Walker, 
48  la.  225;  Wilson  v.  Vance,  55  Ind. 
394;  Krutz  v.  Craig,  53  Ind.  561 ;  City 
of  Evansville  v.  Martin,  103  Ind.  206; 
Smith  r.  Little,  67  Ind.  549;  Simpson 
V.  Budd,  91  Cal.  488,  S.  C.  27  Pac.  R. 
758.  But  see  American  White  Bronze 
Co.  V.  Clark,  123  Ind.  230. 

Hkerd  v.  Beavers,  106  Ind.  483; 
Pence  v.  Garrison,  93  Ind.  345 ;  Ketch- 
am  V.  Brazil,  etc.,  Co.,  88  Ind.  515; 
Duff  V.  Duff,  71  Cal.  513;  Dominguez 
V.  Mascotti,  74  Cal.  269.  But  compare 
Robinson  v.  Benson,  19  Nev.  331.  So, 
a  motion  for  a  new  trial  in  an  equity 
case,  where  the  verdict  of  the  jury  was 
merely  advisory,  was  held  premature 
when  made  after  the  return  of  such 
verdict  but  before  the  court  had  made 
its  findings.  Gerard  v.  Gerard  (Ind.), 
34  N.  E.  R.  442  and  809. 

*  Cincinnati,  etc.,  R.  R.  Co.  r.  Case, 
122  Ind.  310;  Mason  v.  Palmerton,  2 
Ind.  117;  Hall  v.  Nees,  27  111.  410; 
Candler  r.  Hanmiond,  23  Ga.  493; 
Carrington  i\  Hancock,  23  Mo.  Apj). 
299. 

'Turbervil  v.  Stamp,  2  Salk.  647; 
Eckert  v.  Binkley,  134  Ind.  614,  S.  C. 
33  N.E.  R.  619. 
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either  before  or  after  judgment,  if  within  the  time  prescribed;^ 
but  in  others  it  must  be  made  before  final  judgment.^ 

§991.  Form  and  contents  of  motion  for  new  trial. — "The 
law  presumes  a  verdict  to  be  correct.  Hence,  on  a  motion  for 
a  new  trial,  the  party  must  set  forth  the  grounds  upon  which 
he  intends  to  rely,  or  the  objections  will  be  considered  as 
waived."^  The  motion  should  be  in  writing,  and  should 
specify,  with  reasonable  certainty,  all  the  rulings  deemed 
erroneous.  It  is  to  be  kept  in  mind  that  it  is  the  objections 
specified  in  the  motion,  and  those  only,  that  are  brought  up 
for  review;  for  all  others  properly  arising  on  a  motion  for  a 
new  trial  are  deemed  to  be  waived.*  It  is  on  the  motion  as  it 
is  written  that  the  appellate  court  acts;  for,  as  to  objections  not 
properly  presented,  the  presumption  is  in  favor  of  the  regu- 
larity and  legality  of  the  rulings  of  the  trial  court.  "It  is  the 
business  of  the  party  who  takes  exceptions  to  show  that  the 
decision  is  wrong.  It  is  not  enough  that  he  succeeds  in  mys- 
tifying it  by  adopting  language  which  subjects  the  judge  to  the 
suspicion  that  he  did  not  understand  the  safest  ground  on 
which  to  place  it."^  In  order  to  show  that  rulings  are  wrong, 
it  must  appear  that  they  were  probably  injurious  to  the  party 
who  makes  complaint,  since  a  mere  harmless  error  will  not 
warrant  a  reversal.  Nor  will  it  be  sufficient  to  point  out  a 
material  error  on  appeal,  unless  the  record  affirmatively  shows 
that  objection  was  properly  reserved  during  the  trial.  For 
this  reason,  the  motion  must  be  so  specific  as  to  indicate,  with 
reasonable  certainty,  the  error  of  which  the  party  complains.^ 

»Cox^-.  Baker,  113  Ind.62;  Hinkle  ^jjiHiarcl  on  New  Trials  (2ded.),21. 

V.  Margerum,  50  Ind.  240;  Herkimer  *  Beans   v.    Emanuelli,  36  Cal.  117; 

V.  McGregor,  126  Ind.  247,  S.  C.  26  N.  Slater  v.  Sherman,  5  Bush.  (Ky.)  206; 

E.  R.  44;  Holmes  v.  Roper,  10  N.  Y.  Johnson  v.  State,  43  Ark.  391. 

Supp.  284;  Tracey  v.  Altmyer,  46  N.  ^lunro  v.  Potter,  34  Barb.  (N.  Y.) 

Y.  598.     But  see  Willis  v.  State,  62  358,361. 

Ind.  391.  « Phelps  v.  Tilton,  17  Ind.  423;    Ad- 

'Groh-y.Bassett,  7Minn.325;  Earls  dleman   u.  Ervvin,  6   Ind.  494;    Staser 

V.  Earls,  27  Kan.  538 ;  Pope  v.  Pope,  4  v.  Hogan,  120  Ind.  207,  S.  C.  21  N.  E. 

Pick.  (Mass.)   129;   Citizens' Bank  v.  R.  911;    Evans  v.  State,  67   Ind.  68; 

Bellocq,  19  La.  Ann.  376;  Sheldon  v.  Marsh  v.  Terrell,  63  Ind.  363;    Hill  v. 

Stryker,  42  Barb.  284.  Weisler,  49  Cal.  146;    Ottawa,  etc.,  R. 
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Where  the  error  is  in  overruling,  or  in  sustaining,  a  challenge 
to  a  juror,  the  name  of  the  juror  should  be  given.  Where  a 
document  is  improperly  admitted,  or  is  wrongly  excluded,  it 
should  be  identified  in  the  motion.^  Where  testimony  is  er- 
roneously admitted,  or  is  improperly  excluded,  the  name  of  the 
witness  should  be  stated,  and  the  subject  of  the  testimony  briefly 
mentioned,  or  the  particular  evidence  otherwise  identified.^ 
Where  instructions  are  improperly  given,  or  are  erroneously  re- 
fused, they  should  be  appropriately  designated,  and  the  ruling  as 
to  each  one  separately  specified  as  error. ^  Where  the  verdict  is 
contrary  to  the  evidence,  or  is  not  sustained  by  the  evidence, 
or  is  contrary  to  law,  it  is,  in  general,  sufficient  to  so  state  in 
general  terms. ^  Where  there  is  misconduct  of  jurors,  of  parties, 
or  of  counsel,  names  should  be  given,  and  the  misconduct 
briefly  described.^  Where  the  ground  of  the  motion  is  newly 
discovered  evidence,  the  motion  should  be  verified,  and  the 
affidavit  of  the  newly  discovered  witness  should  accompany 
the    motion.*''     The  motion    and  incidental  proceedings    must 


R.  Co.  V.  McMath,  91  111.  104;  Rooney 
V.  Grant,  40  Ga.  191;  Fox  v.  Young, 
22  Mo.  App.  386;  Lowrie  v.  France,  7 
Neb.  191 ;  Spencer  v.  Thistle,  13  Nel). 
227;  Jones  v.  Adams,  17  Nev.  84; 
Marbourg  v.  Smith,  11  Kan.  554; 
Meaux  v.  Meaux,  81  Ky.  475;  Louis- 
ville, etc.,  R.  R.  Co.  V.  McCoy,  81  Ky. 
403;  Dawson  v.  Baum,  3  Wash.  Ter. 
464,  S.  C.  19  Pac.  R.  46;  Foullain  v. 
Poullain,  79  Ga.  11,  S.  C.  4  S.  E.  R. 
81. 

'  See  Dorsch  v.  Rosenthall,  39  Ind. 
209;  Brewer  v.  State,  32  Tex.  Crim. 
App.  74,  S.  C.  22  S.  W.  R.  41. 

*  Miller  v.  Lebanon  Lodge,  88  Ind. 
286;  Reeves  v.  Plough,  41  Ind.  204; 
Edmonds  v.  State,  34  Ark.  720;  Bay- 
less  V.  Glenn,  72  Ind.  5;  Ball  v.  Balfe, 
41  Ind.  221 ;  Evans  v.  State,  67  Ind.  68. 

'Ohio,  etc.,  Co.  v.  McCartney,  121 
Ind.  385  ;  "Wallace  v.  Exchange  Bank, 
126  Ind.  265;  Jones  v.  Layman,  123 
Ind.  569.     See,  also,  Darnell  v.  State, 


15  Tex.  App.  70;  Beal  v.  Stone,  22  la. 
447;  Weir  v.  Burlington,  etc.,  Co.,  19 
Neb.  212. 

*  Collins  V.  Maghee,  32  Ind.  268; 
Marsh  v.  Terrell,  63  Ind.  363 ;  Weston 
V.  Johnson,  48  Ind.  1 ;  Alt  v.  Chicago, 
etc.,  Ry.  Co.  (S.  Dak.),  57  N.  W.  R. 
1127.  Citing  Elliott's  App.  Proc, 
§854.  But  in  some  jurisdictions  the 
rule  is  stricter.  Millan  v.  Hood  (Cal.), 
30  Pac.  R.  1107;  Hill  i\  Weisler,  49 
Cal.  146;  Sterling  v.  Parsons,  9  Utah, 
81,  S.  C.  33  Pac.  R.  245. 

5 Lennox  v.  Knox,  etc.,  R.  R.  Co..  62 
Me.  322 ;  Louisville,  etc.,  Co.  v.  Hend- 
ricks, 128  Ind.  462,  S.  C.  28  N.  E.  R. 
58;  Harper  v.  State,  101  Ind.  109; 
Newton  v.  AVhitney,  77  Wis.  515,  S.  C. 
46  N.  W.  R.  882. 

« Hughes  V.  People,  116  111.  330,  S. 
C.  6  N.  E.  R.  55 ;  Smith  r.  Gushing.  18 
Wis.  295;  Strader  v.  Goff,  6  W.  Va. 
257 ;  AVeeks  v.  State,  79  Ga.  36,  S.  C. 
3  S.  E.  R.  323;  Giles  v.  State,  6  Ga. 
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substantially  conform  to  the  statute.  If  there  is  a  material 
departure  from  the  rule  prescribed  by  statute,  the  motion  will 
be  unavailing.^  It  is  not  enough,  however,  to  follow  the 
language  of  the  statute  in  all  cases,  for  in  many  instances  the 
motion  must  be  much  more  specific  than  the  statutory  language 
would  make  it.^  And  so,  on  the  other  hand,  a  motion  stating 
grounds  for  a  new  trial,  and  treated  by  the  parties  and  the 
court  as  a  motion  therefor,  will  be  so  treated  on  appeal, 
although  it  does  not,  in  terms,  purport  to  be  such,  but  seeks 
"to  set  aside  and  vacate  the  verdict  of  the  jury."^  Ordin- 
arily, the  application  must  be  for  a  new  trial  as  to  the  whole 
case.*  It  is  prudent  to  adopt  as  a  general  head  the  language 
of  the  statute,  and  under  that  head  to  state  in  due  order,  and 
with  proper  precision,  the  particular  rulings  deemed  to  be 
erroneous.  This  is  the  safe  course;  for  in  many  jurisdictions, 
no  causes  for  a  new  trial  are  valid  except  such  as  the  statute 
prescribes,  and  by  adopting  the  course  suggested  there  is,  ob- 
viously, less  danger  of  mistake  than  there  would  be  if  a  differ- 
ent course  were  pursued.  And  all  known  errors  or  grounds 
for  a  new  trial  should  be  included, •''  as  a  party  has  no  right  to 
file  a  new  motion  after  one  motion  has  been  ruled  on,*^  unless 
new  grounds  have  since  been  discovered,  which  could  not,  in 
the  exercise  of  ordinary  diligence,  have  been  known  before." 

276;  Mann  V.Clifton,  3  Blackf.  (Ind.)  ward   v.  Horst,   10   la,  120;    Lake  v. 

304;  Hill  tJ.  Roach,  72  Ind.  57.  For  ad-  Bender,    18    Nev.    361;     Schmitt    v. 

ditional  matters  that  must  be  shown,  Schmitt,   32   Minn.    130.       See,    also, 

see  ante,  §988.  San  Diego,  etc.,  Co.  v.  Neale,  78  Cal. 

■Humphries^.  Marshall,  12  Ind.  609.  63,  S.  C.  3   L.  R.  A.  83;    Duff  ?;.  Duff 

'  Ohio,  etc.,  R.  R.  Co.r.  Kuhn  (Ky.),  (Cal.),  35  Pac.  R.  437. 

5  S.  W.  R.  419;    Marley  v.  Noblett,  42  *Moon  v.  Jennings,  119  Ind.  130. 

Ind.  85;  Ham  v.  Carroll,  17  Ind.  442.  « Thompson   v.  Lynch,  43  Cal.  482; 

'Hartley  v.  Chidester,  36  Kan.  363,  People  v.  Centef,  61  Cal.  191 ;  Wright 

S.  C.  13  Pac.  R.  578.  v.  Boynton,  40  N.  H.  353;  Branger  v. 

♦Johnson  I'.McCulloch,  89  Ind.  270;  Buttrick,   28   Wis.   450;     Rodgers    r. 

State  V.  Templin,  122  Ind.  235;  Mills  Hoenig,  46  Wis.  361;  Cross  v.  State, 

V.  State,  52  Ind.   187.     But  there  are  55  Wis.  261;   Kentucky,  C.  R.  R.  (^o. 

exceptions   where   the   rights   of  the  t'.  Smith,  93  Ky. — ,  S.  C.  18  L.  R.  .\. 

parties  are  several  or  the  issues  inde-  63. 

pendent    and    distinct.       Parsons    v.  'White  r;.  Perkins,  16  Ind.  358;  Har- 

Stockbridge,  42  Ind.  121;  First   Nat.  rington   v.  State,  76  Ind.  112;  Hayes 

Banku.Williams,  126  Ind.  423;  Wool-  v.   Kenyon,  7   R.  I.  531;     Malone  r. 
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§  992.  Joint  and  several  motions. — As  already  intimated, 
each  party  who  desires  a  new  tiial  should  make  his  separate 
motion  therefor.  While  a  joint  motion  may  be  proper  in  some 
cases,  and  usually  is  where  the  rights  of  the  parties  joining 
therein  and  the  rulings  which  they  attack  are  the  same,  yet 
it  is  safer,  in  case  of  doubt,  for  each  party  to  file  a  separate 
motion.  The  reason  for  this  is  evident.  The  motion  must  be 
good  as  to  all  who  join  in  it  or  it  will  not  be  good  as  to  any  of 
them.'  If  the  rights  of  the  parties  are  several  and  distinct  a 
separate  motion  by  one  of  them  may  be  granted,  although  a 
motion  by  another,  addressed  to  the  same  decision,  has  been 
denied.^ 

§  993.  Amending  motion  for  new  trial. — Where  the  time 
within  which  the  motion  must  be  filed  is  prescribed  by  statute, 
the  motion  can  not  be  amended  by  stating  additional  grounds 
after  that  time  has  expired,'^  unless  the  statute  so  provides. 
And  even  where  an  amendment  of  the  motion  is  permitted, 
there  is  no  right  to  file  a  new  motion  upon  new  grounds  after 
the  expiration  of  the  statutory  period.*  Within  the  statutory 
period  amendments  are  more  frequently  permitted.-'' 

Hopkins,  49  Ga.  221 ;  Bryorly  v.  Clark,  rors  which  only  affect  others,  and  not 

48  Tex.  345;  Hughes  v.  McGee,  1  A.  himself.     Flood  v.  Joyner,  96  Ind.  459. 

K.  Marsh.  (Ky.)  28.     And  see  Andis  »  Harnett   v.    Harnett,   59   la.   401; 

V.  Richie,  120  Ind.  138.  Myers  v.  Jarboe,  56  Ind.  57;    Powell 

'Feeney   v.  Mazelin,   87    Ind.  226;  i'.  Howell,  21  Ga.  214,  216.     See,  also, 

Boyd  V.  Anderson,  102  Ind.  217  ;  Rob-  Packer  r.  Doray,98  Cal.315,  S.C.33  Pac. 

ertson    v.   Garshwiler,   81    Ind.    463;  R.  118.    Or  unless  they  have  arisen  or 

Wolfe  V.  Kable,  107  Ind.  565;  Dorsey  become  known  since  the  original  mo- 

V.  McGee,  30  Neb.  657,  S.  C.  46  N.  W.  tion  was  made.     Moore  r.  Uhn,  34  Ga. 

R.  1018;  Miller  V.  Adamson,  45  Minn.  565;  Ford  r.  Holmes,  61  Ga.  419;  Van 

99,  S.  C.  47  N.  AV.  R.  452;    Carnahan  Horn  v.  Redmon,  67  la.  689;    Day  r. 

V.  Chenoweth,  1  Ind.  App.  178;    Scott  Goodman  (Tex.),  17  S.  W.  R.  475. 

V.  Chope,  33  Neb.  41,  S.  C.  49  N.  W.  *  Button  r.  Seevers  (la.),  56  N.  W. 

R.  940.     See,  also,  Kelley  v.  Kelley  R.  398.     See,  also.  State  v.  Brooks,  92 

(Ind.),  36  N.  E.  R.  165.  Mo.  542. 

'First   Nat.  Bank   r.  Williams,  126  *  See,  generally,    Sowden   v.  Craig. 

Ind.  423,  S.  C.  26  N.  E.  R.  75 ;   Hayden  20  la.  477 ;  :\Iartin  v.  Lake,  3  Hill  (  N. 

V.  Woods,  16  Neb.  306;    Albright  v.  Y.),475;  Reed  r.  Miller,  1  Bil)b.(Ky.) 

McTighe,  49  Fed.  R.  817.     One  party  142;  Goings  v.  Chapman,  18  Ind.  194; 

can  not,  however,  avail  himself  of  er-  Preble  v.  Bates,  37  Fed.  R.  772. 
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§  994.  Ruling  on  the  motion — Excepting  to  ruling  and  pre- 
paring for  appeal. — The  foundation  for  the  motion  for  a  new 
trial  is  generally  laid  during  the  trial,  or,  in  a  few  instances, 
before  the  trial  has  really  begun.  This  must  be  done  by 
making  proper  objections  and  excepting  to  the  rulings  of  the 
court  at  the  time  they  are  made.*  The  objectionable  rulings, 
as  elsewhere  shown,  are  then  specified  in  the  motion  as  grounds 
for  a  new  triaj,  and  in  some  jurisdictions  need  not  be  repeated 
in  the  assignment  of  errors  upon  appeal,  the  proper  course 
being  to  except  to  the  ruling  upon  such  motion  at  the  time, 
and  then  assign  such  ruling  as  error  in  the  appellate  court. ^ 
The  evidence  must,  in  most  cases,  be  brought  into  the  record, 
or  no  question  on  the  ruling  denying  a  new  trial  will  be  pre- 
sented."^  In  all  cases  there  must  be  enough  in  the  record  to 
affirmatively  show  error,  and  to  properly  inform  the  appellate 
court  of  its  nature  and  effect.^  Affidavits  and  other  matters 
not  part  of  the  record  proper  must  generally  be  brought  into 


'  See  Louisville,  etc.,  Ry.  Co.  v. 
Rush,  127  Ind.  545 ;  Jones  v.  Van  Pat- 
ten, 3  Ind.  107;  New  Albany,  etc.,  Co. 
V.  Day,  117  Ind.  337;  Queen  Ins.  Co. 
V.  Studebaker,  117  Ind.  416;  Mobley 
V.  State,  83  Ind.  92;  Cotton  States, 
etc.,  Co.  V.  Edwards,  74  Ga.  220;  Rob- 
erson  v.  State,  87  Ga.  209,  S.  C.  13  S. 
E.  R.  696;  Holdsworth  v.  Tucker, 
147  Mass.  572 ;  Tennessee  River, 
etc.,  Co.  V.  Kavanaugh  (Ala.),  13  So. 
R.  283;  Trumbo  v.  City,  etc.,  Co., 
89  Va.  780,  S.  C.  17  S.  E.  R.  124; 
Sayles  v.  Sims,  73  N.  Y.  551 ;  Lap- 
sley  V.  Weaver,  44  Ala.  131  ;  Froman 
V.  Patterson,  10  Mont.  107,  S.  C.  24  Pac. 
R.  692;  Real  v.  Hollister,  17  Neb.  661 ; 
Davis  V.  Lamb  (Cal.),  35  Pac.  R.  306; 
Patent  Brick  Co.  v.  Moore,  75  Cal. 
205;  Thurman  v.  Cameron,  24  Wend. 
(N.  Y.)  87  ;  Coleman  v.  Bell,  4  N.  Mex. 
46,  S.  C.  12  Pac.  R.  657  ;  Eaton  v.  Barn- 
hill,  68  Miss.  305,  S.  C.  8  So.  R.  849; 
Wetzler  v.  Duffy,  78  Wis.  170,  S.  C.  12 
L.  R.  A.  178;  State  ?;.  Nelson,  101  Mo. 
477;  Alexanders.  Humber,86Ky.565; 


McConnell  v.  Osage,  80  la.  293;  State 
V.  Foster,  115  Mo.  448,  S.  C.  22  S.  W. 
R.  468 ;  Naylor  v.  Cox,  114  Mo.  232, 
S.  C.  21  S.  W.  R.  589;  Elliott's  App. 
Proc,  §624. 

^  Bolin  V.  Simmons,  81  Ind.  92 ;  Irwin 
V.  Anthony,  8  Ind.  470 ;  Bane  v.  Ward, 
77  Ind.  153;  Grants.  Westfall,  57  Ind. 
121;  Hays  v.  Walker,  90  Ind.  105; 
Mansue  v.  Churchman,  84  Ind.  573; 
Louisville,  etc.,  Co.  v.  Hart,  119  Ind. 
273;  Underbills.  Mobile,  etc.,  Co.,  40 
111.  App.  21 ;  Robertson  v.  Morgan,  38 
111.  App.  137;  Cogshall  s.  Spurry,  47 
Kan.  448,  S.  C.  28  Pac.  R.  154. 

•''Ballard  v.  Noaks,  2  Pike  (Ark.), 
45;  Millett  v.  Hayford,  1  Wis.  401; 
Terry  v.  Robins,  5  Smed.  &  M.  (Miss.) 
291;  Cones  v.  Ryman,  9  Ind.  277; 
Vaughn  v.  Ferrall,  57  Ind.  182;  Blue 
V.  Kibby,  1  T.  B.  Mon.  (Ky.)  195,  S. 
C.  15  Am.  Dec.  95;  Wohlenberg  v. 
Melchert,  35  Neb.  803,  S.  C.  53  N.  W. 
R.  982. 

♦  State  V.  Alford,  31  Conn.  40 ;  Carter 
s.Beals,  44  N.  H.  408 ;  Baxter s. Abbott, 
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the  record  by  bill  of  exceptions,'  and  the  record  or  bill  of  ex- 
ceptions must  show,  independently  of  the  motion,  that  the 
alleged  errors  are  true.^  In  every  case  "enough  must  be 
stated  to  make  tlie  error  appear  affirmatively,  or,  in  other 
words,  to  overcome  the  presumption  in  support  of  the  action 
of  the  court  below. "^ 


§  995.  Waiver  of  right  to  move  for  new  trial. — The  right 
to  move  for  a  new  trial  may  be  waived  either  by  agreement  in 
advance,*  or  by  inconsistent  acts  or  neglecting  to  take  the 
proper  steps. ^  Thus,  it  has  been  held  that  taking  an  appeal 
before  the  motion  is  ruled  on,^  or  moving  in  arrest  of  judg- 
ment before  moving  for  a  new  trial,'  or  demurring  to  the  evi- 
dence,^ is  a  waiver  of  the  latter  motion.     But  it  has  also  beer 


7  Gray  (Mass.),  71;  Thomas  v.  Law- 
son,  21  How.  (U.  S.)  331  ;  Lothrop  v. 
Wightinan,  41  Pa.  St.  297. 

'  Wray  r.  Tindall,  45  Ind.  517  ;  Town- 
send  r.  State,  132  Ind.  315,  S.  C.  31 N.  E. 
R.  797;  McConnell  ?'.  Huntington,  108 
Ind.  405 ;  State  v.  Duncan,  IIG  Mo.  288, 
S.  C.  22  S.  W.  R.  699;  State  v.  Avery, 
113  Mo.  475,  S.  C.  21  S.  W.  R.  193; 
Fvans  v.  Stettnisch,  149  U.  S.  605,  S. 
C.  13  Sup.  Ct.  R.  931  ;  Leidlein  v. 
Meyer,  95  Mich.  586,  S.  C.  55  N.  W. 
R.  367  ;  Maggard  v.  Van  Duyn,  36  Neb. 
862,  S.  C.  55  N.  W.  R.  263.' 

*  Clouser  v.  Ruckman,  104  Ind.  588; 
Indianapolis  Co.  v.  Bank,  33  Ind.  302; 
Skillen  v.  Skillen,41  Ind.  122;  Bruker 
V.  Kelsey,  72  Ind.  51. 

» Ilynes  on  New  Trials,  §  258. 
*Ladd  V.  Hildebrant,  27  Wis.  135; 
McClellan  v.  Hard,  11  Col.  126;  Hack- 
\ey  V.  Muskegon  Circuit  Judge,  58 
.«Iich.  454;  Bray  v.  Doheny,  39  Minn. 
§35. 

*  State  V.  Hall,  26  W.  Va.  236 ;  Kent 
V.  Lawson,  12  Ind.  675 ;  Hibernia,  etc., 
Soc.  r.  Moore,  68  Cal.  156;  Emmerich 
V.  Hefferan,  33  Hun  (N.Y.),54 ;  Cooney 
V.  Furlong,  66  Cal.  520. 

74 


«Corbett  v.  Swift,  6  Nev.  194;  Mc- 
Ardle  v.  McArdle,  12  Minn.  122; 
Walker  v.  Hale,  16  Ala.  26.  But  see 
Naglee  v.  Spencer,  60  Cal.  10;  Kirk  v. 
Grant,  67  Md.  418;  Cook  v.  Smith,  58 
la.  607.  Staying  execution  has  also 
been  held  to  be  a  waiver.  Banks  v. 
Hitchcock,  20  Neb.  315. 

^  Mason  v.  Palmerton,  2  Ind.  117; 
McKinney  v.  Springer,  6  Ind.  453; 
Cincinnati,  etc.,  R.  R.  Co.r.  Case,  122 
Ind.  310;  Hall  v.  Nees,  27  111.  4il; 
Craig  y.  I\Iissi.ssippi  ]\Iills,  12  Mo.  App. 
585;  Candler  v.  Hammond,  23  Ga. 
493;  Hipp  r.  Ingram,  3  Tex.  17;  Res- 
publica  V.  Lacaze,  2  Dall.  (U.  S.)  118. 
Unless  the  reason  for  a  new  trial  is 
discovered  afterwards.  Eckertv.Bink- 
ley,  134  Ind.  614,  S.  C.  33  N.  E.  K.  619. 

«Ruddell  V.  Tyner,  87  Ind.  529; 
Stockwell  r.  State.  101  Ind.  1.  But 
see  Missouri  Pac.  R.  R.  Co.  r.  Good- 
rich, 38  Kan.  224,  S.  C.  16  Pac.  R.43',). 
This  would,  doubtless,  only  be  a 
waiver  of  certain  grounds  for  a  new 
trial,  and  the  right  to  make  the  mo- 
tion on  other  grounds  might  still  ex- 
ist. 
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held  that  the  two  motions  may  be  pending  at  the  same  time,^ 
and,  if  there  is  nothing  to  the  contrary,  it  will  be  presumed 
that  they  were  ruled  upon  in  their  proper  order. ^  So,  it  has 
been  held  that  a  motion  for  judgment  upon  special  findings  or 
non  obstante  veredicto  is  not  inconsistent  with  a  motion  for  a 
new  trial, ^  and  a  motion  for  a  venire  de  novo,*  or  exceptions  to 
conclusions  of  law^  stated  upon  a  special  finding  will  not 
waive  a  motion  for  a  new  trial. 

§  996.  Motion  in  arrest  of  Judg:ment. — A  motion  in  arrest 
of  judgment  is  a  motion  made  by  an  unsuccessful  defendant  to 
arrest  or  withhold  judgment  for  the  plaintiff  on  the  ground 
that  there  is  some  error  appearing  on  the  face  of  the  record 
which  vitiates  the  proceedings  or  is  of  so  serious  a  character 
that  judgment  should  not  be  rendered.'^  It  "can  only  be  main- 
tained for  a  defect  apparent  upon  the  face  of  the  record,  and 
the  evidence  is  no  part  of  the  record  for  this  purpose."  "  The 
motion  in  arrest  must,  of  course,  be  made  before  judgment  is 

'Habersham  v.  Wetter,  59  Ga.  11;  Pope,  93  Ind.  480;    Hess  v.  Hess,  119 

Pope  V.  Latham,  1  Ark.  66;    Jewell  v.  Ind.  66,  68. 

Blandford,  7  Dana  (Ky.),  473.  « .See  Stephen  on  PL,  *97 ;  Smith  on 

'  Water,  etc.,  Co.  v.  Gildersleeve,  4  Actions  at  Law,  *161 ;  State  v.  George, 

N.   Mex.   171.      See,    also.   Farmers'  8  Ired.  L.  (N.  Car.),  324,  S.  C.  49  Am. 

Bank  v.  Bayhss,  41  Mo.  274.  Dec.  393;  Com.  v.  Edwards,  12  Cush. 

^Fisk-y.  Henarie,  14  Ore.  29;    Indi-  187;  Carter  v.  Bennett,  15  How.  (U. 

anapolis,   etc.,    Co.  v.  McCaffrey,   62  S.)  354;  Brown  u.  Com.,  144  U.  S.  573, 

Ind.  552 ;  Chicago,  etc.,  Co.  v.  Dimick,  S.  C.  12  Sup.  Ct.  R.  757,  759. 

96111.42;  Stone  w.  Hawkeye,  etc.,  Co.,  'Per  Gray,  J.,  in  Bond  v.  Dust!  n, 

68  la.  737.     But  see  Nixon  v.  Downey,  112  U.  S.  604,  S.  C.  5  Sup.  Ct.  R.  296. 

49  la.  166.     In  Stein  v.  Chicago,  etc..  Quoted  with  approval  in  Van  Stone  r. 

Ry.  Co.,  41  111.  App.  38,  it  was  held  Stillwell,  etc.,  Co.,  142  U.  S.  128,  S.  C. 

that  where    both   such    motions  are  12  Sup.  Ct.  Rep.  181,  183.     See,  also, 

pending  at  the  same  time,  the  motion  Walker  v.  State,  35  Ark.  386;  Sparks 

for  new  trial  may  be  withdrawn  for  v.  State,  59  Ala.  82;   People  v.  Kelly, 

the  purpose  of  having  the  other  first  94  N.  Y.  526;  Challen  ■«.  Cincinnati, 

determined,  without  abandoning  the  40  Ohio  St.  113;  Shepherd  v.  State,  64 

question  of  the  right  to  a  new  trial.  Ind.  43;  State  v.  Carver,  49  Me.  588, 

*  Jenkins  v.  Parkhill,  25  Ind.  473.  S.  C.  77  Am.  Dec.  275;  Sawyer  u.  Bos- 

*  Barker  v.  White,  58  N.  Y.  204;  ton,  144  Mass.  470;  otate  v.  ConDell, 
Lockwood  u.  Dills,  74  Ind.  56;  Bar-  49  Mo.  282;  Sta'-ift-p.  ^^a..c,r,r:  iT  .'a. 
telson  V.  Bower,  81  Ind.  512 ;  Dodge  v.  Ann.  266. 
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rendered,'  but,  if  made  and  acted  upon  before  the  motion  for  a 
new  trial,  the  riglit  to  make  the  latter  motion  is  thereby  waived  ' 
"Whatever  is  alleged  in  arrest  of  judgment,  for  defects  in 
the  pleadings,  must  be  such  matter  as  would,  upon  demurrer, 
have  been  sufficient  to  overturn  the  action  or  plea."'^  The 
rule,  indeed,  is  still  more  stringent,  for  many  defects  are  cured 
or  aided  by  verdict,  and  where  the  defect  is  merely  formal,  or 
of  such  a  nature  that  it  is  cured  by  the  verdict,  a  motion  in 
arrest  of  judgment  will  not  lie.^  And  judgment  will  be  ar- 
rested for  faults  in  the  issue  or  verdict,  as  a  general  rule,  only 
when  the  court  can  not  discover  therefrom  for  which  party 
judgment  ought  to  be  rendered.-^  In  strictness,  the  causes  for 
which  the  judgment  is  sought  to  be  arrested  should  be  specified 
in  the  motion,^  but  some  of  the  courts  have  not  strictly  enforced 
this  rule.'^ 

§997.  Motion  for  judgment  non  obstante. — A  motion  for 
judgment  noii  obstante  veredicto  can  be  made  only  by  the  plain- 
tiff,*^ and  must  be  for  cause  apparent  upon  the  face  of  the 
record,  showing  that  the  matters  pleaded  or  replied  to,  although 

'  Keller  v.  Stevens,  66  Md.  132,  S.  C.  Ill  Ind.  563;  Toledo,  etc.,  Co.  r.  In- 

6   Atl.  R.  533;    Brownlee  v.  Hare,  64  graham,  77   111.  309;  Com.  v.  Flanni- 

Ind.  311.  gan,  137  Mass.  560;  Dollman  v.  Mun- 

«  Ante,  §  990,  995.  son,  90  Mo.  85  ;  Robbins  r.Woloott,  19 

'3Blk.Com.,*394;  Gould  on  Plead-  Conn.  356;    State  v.   Brantley,  63  X. 

ing,  496;  Passenger,  etc.,  Co.  v.  Birn-  Car.  518. 

baum  (Pa.),  10  Atl.  R.  138.  See,  also,  *  Gould  on  Pleading,  504;  3  Bouv. 
McLane  v.  State,  4  Ga.  335;  Francois  Inst.,  §  3297.  See,  also,  Hall  v.  State, 
r.  State,  20  Ala.  83;  Long  r.  Brook-  3  Ga.  18;  Com.  v.  Call,  21  Pick, 
ston,  79  Ind.  183;  State  v.  Gates,  9  (Mass.)  509;  Howell  v.  State,  10  Texas 
La.  Ann.  94;  State  V.  Noland,  29  Ind.  App.  298;  Huff  v.  Hutchinson,  14 
212;  State  r.  Litch,  33  Vt.  67;  Snow-  How.  (U.  S.)  586;  State  v.  Watts,  82 
den  r.  State,  17  Fla.  386;  Consolidated,  N.  Car.  656.  Where  judgment  is  ar- 
ete, Co.  V.  Yung,  24  111.  App.  255;  rested  on  this  ground,  a  vriiire  de  novo 
State  V.  Barrett,  42  N.H.  466;  Woods  is  usually  awarded.  Bacon's  Abr. 
V.  State,  10  Mo.  698;  State  v.  Doyle,  Verdict,  M. ;  Gould's  PI.,  526.  See, 
11  R.  1.574.  also,   State  v.   Koerner,  51  Mo.  174; 

*  People  V.  Swenson,  49  Cal.   388;  Com.  ».  Hatton,  3  Gratt.  (Va.)  623. 

Lutz  V.  Com.,  29  Pa.  St.  441 ;  State  v.  «  State  r.  Wing,  32  Me.  581 ;  State  v. 

Thibeau,  30  Vt.  100;  Troy  v.  Cheshire  Bryan,  80  N.  Car.  531. 

R.  R.  Co.,  23  N.  H.  83;  Parker  r.  Ab-  '' People  v.  McKinney,  10  Mich.  54; 

rams,  50  Ala.  35;    United    States   v.  Gardner  r.  People,  3  Scam.  (111.)  83. 

Gale,  109  U.  S.  65;  Coleman  v.  State,  *  Rand   v.  Vaughan,  1   Bing.  N.  C. 
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found  true,  constitute  neither  a  bar  nor  a  defense  to  the  action.' 
Such  a  judgment  "is  given,"  says  Mr.  Smith,  in  his  Actions 
at  Law,  "when,  upon  an  examination  of  the  whole  pleadings, 
it  appears  to  the  court  that  the  defendant  has  admitted  himself 
to  be  in  the  wrong,  and  has  taken  issue  upon  some  point  which, 
though  decided  in  his  favor  by  the  jury,  still  does  not  at  all 
better  his  case."^     It  is,  in  a  sense  at  least,  a  judgment  upon 
the  merit,    not   as  disclosed  in  the  verdict,   but  generally  as 
exhibited    in  the  pleadings.'^     In  this  respect  it  differs    very 
materially  from  a  repleader  which,  as  we  have  elsewhere  stated, 
goes  to  the  form  or  manner  of  pleading,  while  if  the  defect  is 
not  merely  in  the  form  but  also  in  the  substance,  so  that  the 
court  can  see   that  no   matter  how  the  defense  is  put  it  has 
no  merit,    a  judgment  7ion  obstante  veredicto  will  be  awarded. 
Such  a  judgment  is  most  frequently  awarded  where  the  an- 
swer or  plea  confesses  the  plaintiff's  cause  of  action  and  sets 
up  matter  in  avoidance,  which,  although  found  by  the  jury  to 
be  true,  is  insufficient  in  law  to  constitute  a  bar  or  defense  to 
the  action.*     It    may  also  be  awarded    in  some  jurisdicti-ons 
where  a  question  of  law  which  is  ruled  upon  provisionally  at 
the  trial  and  reserved  for  further  consideration  with  leave  to 
enter  judgment  for  the  party  entitled  thereto,  nothwithstand- 
ing  the  verdict,  is  afterwards  decided  adversely  to  the  party  in 
whose  favor  the  verdict  is  rendered,  when  the  record  shows 
the  "point  reserved"  and  the  specific  facts.-''    The  motion  must 
be  made  after  verdict  and  before  judgment.^ 

767;  German  Ins.  Co.  v.  Frederick,  58  ^  Otis  v.  Hitchcock,  6"Wend.  (N.  Y.) 

Fed.  R.  144;  Burnham  v.  N.  Y.,  etc.,  433.     See,  also,  4  Minors  Inst.  856. 

R.  R.  Co.,  17  R.  I.  544,  S.  C.  23  Atl.  R.  '  Pim  v.  Grazebrook,  2  C.    B.  429; 

€38.     But  see  Canadian  Pac.  R.  R.  Co.  Roberts  v.  Dame,  11  N.  H.  226;  Moye 

V.Robinson,  19  Can.  S.C.  292;  Brown  v.  Petway,  76  N.  Car.   327;  State  v. 

V.  Shields,  6  Leigh.  (Va.)  440;  Martin-  Commercial  Bank,  6  Sm.  &  M.  (Miss.) 

dale  V.  Price,  14  Ind.  115.  218,  S.  C.  45  Am.  Dec.  280;  Tootle  v. 

'  Broom's  Com'.,  *234 ;   Steph.   PL,  Clifton,  22  Ohio  St.  247,  S.  C.  10  Am, 

*97.  Freeman  on  Judgments  (3d  ed.),  R.   732;    Berry  ??.  Borden,  7  Blackf. 

§7.     Wilkes  V.  Broadbent,  1  Wils.  63.  (Ind.)   384;    Dewey   v.  Humphrey,  5 

See,  also,  Snow  v.  Conant,  8  Vt.  301 ;  Pick.  (Mass.)  187. 

Smith  V.  Smith,  2  Wend.  (N.  Y.)  624.  ^Fayette  City  Borough  v.  Huggins, 

'Smith's  Actions  at  Law,  *161.  See,  112  Pa.  St.  1,  S.  C.4  Ati.  R.  927;  Wilde 

also,  Friendly  v.  Lee,  20  Oreg.  202,  S.  •;;.  Trainor,  59  Pa.  St.  439. 

C.  25  Pac.  R.  396.  *  State  v.  Commercial   Bank,  6  Sm. 
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§  998.  Motion  for  jiKl^^incnt  on  special  findinj^s. — Where 
special  liiuliiigs  of  tact  are  returned  with  the  general  verdict, 
the  party  against  whom  the  verdict  is  rendered  should,  if  he 
thinks  the  special  findings  sufficient,  move  for  judgment  on 
such  findings,  notwithstanding  tlie  general  verdict;  for  the 
question  of  the  right  to  such  a  judgment  can  not  be  presented 
for  the  first  time  on  appeal;  nor  is  it  presented  by  a  motion 
for  a  new  trial.'  Such  a  motion  is  very  similar  to  the  ordinary 
motion  for  judgment  non  obstante  veredicto;  but  it  may  be  made 
by  either  party,  if  the  general  verdict  is  against  him,  and  is, 
indeed  more  often  made  by  tlie  defendant  than  by  the  plaintiff, 
wdiereas.a  motion  for  judgment  non  obstante  in  ordinary  cases 
can,  in  most  jurisdictions,  be  made  only  by  the  plaintiff.  It 
can  not,  however,  as  a  general  rule,  be  made  by  the  party  in 
whose  favor  the  general  verdict  is  returned.''^  It  will  lie  only 
when  the  answers  to  the  special  interrogatories  are  so  irrecon- 
cilably in  conflict  with  the  general  verdict  that  both  can  not 
stand;  but  as  the  rules  governing  this  subject  have  already 
been  fully  discussed^  they  need  not  be  repeated  here. 

&  M.  (Miss.)  218,  S.  C.  45  Am.  Dec.        "Brown  v.  Searle,  104  Ind.  218,  S. 
280,  2  Tidd's  Pr.  840.  C.  3  N.  E.  R.  871. 

'  Tritlipo  V.  Lacy,  55  Ind.  287  ;  Terre        » Ame,  §§  922,  924. 
Haute,  etc.,  R.  R.  Co.  v.  Clark,  73 
Ind.  168. 
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§  999.  Ju(lg:ments  and  decrees  g:enerally. — Judgments  and 
decrees  are  in  many  respects  essentially  the  same,  but  in  others 
■■hey  are  different.     It  has  been  said  that  the  difference  is  that 
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a  judgment  is  the  sentence  of  a  court  of  law  while  a  decree  is 
the  sentence  of  a  court  of  equity,  but  this  is  not  an  accurate 
statement.  A  decree  differs  from  a  judgment  in  these  essen- 
tial particulars:  1.  It  acts  upon  the  person.  2.  It  awards 
specific  relief.  3.  It  usually  provides  means  for  its  own  en- 
forcement. A  judgment  of  a  court  of  law  does  not  act  specific- 
ally, but  is,  with  rare  exceptions,  the  award  of  a  money  recovery. 
A  judgment  is  not  molded  to  the  particular  case  as  a  decree  is, 
but  is  general  and  does  not  specifically  dedare  what  shall 
or  shall  not  be  done.  Compensation  is  seldom  decreed  in  equity, 
but  at  law  by  far  the  greater  number  of  judgments  give  the  in- 
jured party  compensation  in  the  form  of  damages. 

§  1000.  Nature  of  a  Judgment. — Issues^  are  of  two  kinds, 
issues  of  law  and  issues  of  fact.^  Issues  of  law  are  always 
tried  by  the  court  and  issues  of  fact  at  common  law  are  always 
tried  by  the  jury.  It  is  sometimes  said  that  issues  of  law  al- 
ways arise  on  demurrers  or  motions  addressed  to  the  pleadings, 
but  this  is  an  error,  for  issues  of  law  arise  in  different  modes 
as  by  demurrer  to  the  evidence,  motion  to  direct  a  verdict, 
motion  to  order  a  nonsuit,  exceptions  to  conclusions  of  law 
and  the  like.  In  all  such  cases  the  facts  are  admitted  and  the 
law  disputed.  It  may  be  safely  affirmed,  as  a  general  rule, 
that  where  the  facts  are  admitted,  no  matter  in  what  mode,  the 
issue  is  one  of  law.  A  judgment  is  the  conclusion  of  the  court 
upon  the  controversy  submitted  to  it.^  A  judgment  or  decree 
is  a  decision  entered  of  record  determining  the  issue  and  adju- 
dicating the  rights  of  the  parties  to  the  action  or  suit.  A  judg- 
ment must  always  be  upon  the  matters  in  issue  and  can  not 
rightfully  cover  or  embrace  matters  not  in  issue,  but  in  order 

'  "The  word 'issue' as  used  in  law  is  'In  Whitwell   i'.    Emory,   3   ^lich. 

technical.     It  is  the  point  in  dispute  84,  S.  C.  59  Am.  Dec.  220,  it  was  said: 

between  the  parties  on  which   they  "A  judgment  is  the  final  determina- 

put  their  case  to  trial."     AValcott  v.  tion  of  a  court  of  competent  jurisdic- 

Wigton,  7  Ind.  44.  lion  upon  the  matters   submitted   to 

*  To  make  an  issue  of  fact  some  point  it."     Mahorning    Banks    Appeal,   32 

must  be  affirmed  on  the  one  side  and  Pa.    St.    158 ;    Cooper  v.  Metzger,  74 

denied  on  the  other.     Burton  v.  J'^hn-  Ind.  544. 
son,  2  Ind.  339. 
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to  make  available  an  error  in  giving  a  judgment  beyond 
the  issues  there  must  be  an  appropriate  and  timely  objection 
to  the  judgment  except  in  cases  where  the  judgment  is 
wholly  outside  of  the  scope  of  the  issue.  It  is  to  be  kept  in 
mind  that  there  is  an  important  difference  between  a  collateral 
attack  upon  a  judgment  and  a  direct  attack,  for,  as  we  have 
shown  in  treating  of  jurisdiction,  a  judgment  is  not  void  unless 
wholly  outside  of  the  issues,  but,  as  we  shall  hereafter  show,  a 
judgment  in  par.t  without  the  issues  is  voidable  and  not  void, 
and  if  the  question  is  not  seasonably  and  opportunely  made 
objections  are  waived,  for  here  as  well  as  elsewhere  in  proced- 
ure, the  doctrine  of  waiver  exerts  a  controlling  influence. 

§  1001.  Determination  of  the  issue. — In  strictness  a  judg- 
ment must  determine  the  whole  issue,  or  so  much  of  it  as  is 
submitted  for  decision.  An  interlocutory  judgment  deter- 
mines part  only  of  the  controversy,  while  a  final  judgment 
determines  the  whole  issue  and  ends  the  particular  controversy. 
As  the  judgment  determines  the  issues  presented  in  the  partic- 
ular case,  it  does  not  always  determine  the  whole  controversy, 
but  as  parties  are  required  to  litigate  cases  as  entireties  and 
not  piecemeal  the  true  rule  is,  that  all  matters  are  deemed  to 
be  conclusively  adjudicated  that  might  have  been  litigated.^ 
Parties  may  in  some  instances  cut  out  matters  and  prevent  a 

'  Henderson  v.  Henderson,  3  Hares  v.  Presbyterian  Church,  135  Ind.  — , 

Ch.    100,   115;   Thomas  v.   .Toslin,   36  S.  C.  34  N.  E.R.737;Bonnell  v.  Allen, 

Minn.  1,S.  C.l  Am.  S.  R.  624;  Hentig  53   Ind.    130;    Field   v.    Holzman,   93 

V.  Redden,  46   Kan.  231,  S.  C.  26  Am.  Ind.  205;  Bishop  v. Moorman.98  Ind. 1 ; 

R.  91 ;   Parnell  v.  Hahn,  61  Cal.  131 ;  Paddock  i;.  Somes,  102  Mo.  226,  S.  C.  10 

Phelan  V.Gardner,  43  Cal.  306;  Ware  y.  Law  R.  Anno.254;  Cedar  Lake, etc., Co. 

Percival,  61  Me.  391 ;  Nickless  v.  Pear-  v.  Cedar  Lake,  etc.,  Co.,  79  Wis.  297,  S. 

son,  126  Ind.  477,  486 ;    Minor  v.  Hill,  C.  48  N.W.  R.  371 ;  Ely  v.  New  Mexico, 

58  Ind.  176,  S.  C.  26  Am.R71;Fischli  etc.,  Co.,  129  U.  S.  291;    Blair  v.  Chi- 

r.  Fischli,  1  Blackf.   360;  Stewart  v.  cago,  etc.,  Co.,  89  Mo.  383;  BHss  on 

Montgomery,  23  Pa.  St.  410;    Preston  Code   PL,  §167;    Pomeroy  Remedies 

r.  Ricketts,  91  Mo.  320;  Washburn  v.  and  Remedial  Rights,  §  77,  p.  95.     The 

Great  Western,  etc.,  Co.,  114  Mass.  175.  determination   of    the   principal    ad- 

The  code  system  requires  that  all  con-  judicates  all  incidental  matters.     Bil- 

troversies  shall  be  litigated  in  one  suit  ling  ??.  Gilmer,  60  Fed.  R.  332;  Crom- 

or  action  so  that  all  rights  and  inter-  well  v.  Sac  Co.,  94  U.  S.  351 ;  Tankersly 

ests  may   be  adjudicated.     Richwine  v.  Pettis,  71  Ala.  179;  House  v.  Mul- 
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judgment  or  decree  thereon,  but  the  general  rule,  and  it  is  a 
rule  of  wide  sweep,  is  that  all  matters  involved  in  the  con- 
troversy must  be  litigated  and  determined.  Society  as  well 
as  the  parties  have  an  interest  in  the  settlement  of  disputes 
and  the  end  of  litigation,  not  only  because  it  secures  repose 
but  because  it  relieves  the  public  from  the  burden  of  expense 
incident  to  judicial  controversies,  and  relieves  the  judges  and 
officers  of  the  courts  from  unnecessary  burdens. 

§  1002.  Splittin":  demands.— The  general  rule  is  that  an 
entire  demand  can  not  be  split  into  fragmentary  parts. ^  If  a 
party  puts  in  issue  part  only  of  an  entire  demand  he  can  not 
in  a  subsequent  suit  or  action  put  in  issue  another  part,  but 
the  prior  judgment  or  decree  will  put  an  end  to  the  entire  con- 
troversy and  conclude  him  from  further  litigation. 

§  1003.  Final  Judgments. — A  final  judgment  or  decree  is 
one  that  disposes  of  the  whole  controversy  presented  to  the 
court  and  adjudicates  the  rights  of  all  the  parties  to  the  suit 
or  action. 2  As  we  have  seen,  a  ruling  or  order  upon  a  de- 
murrer to  a  pleading  is  not  a  final  judgment;  it  is  not  in  strict- 
ness anything  more  than  a  mere  ruling  or  order,  but  a  ruling 

lin,  22  Wall.  42 ;  Lyon  v.  Manufactur-  Union,  etc.,  Co.  r.  Traube,  59  Mo.  35o ; 
ing  Co.,  125  U.  S.  698;  Durant  v.  Staples  v.  Goodrich,  21  Barb.  317; 
Essex  Co.,  7  Wall.  107;  Foltz  v.  St.  Waterbury  r.  Graham,  4  Sand.  215; 
Louis,  etc.,  Co.,  00  Fed.  R.  316;  :Marsh  r.  Pier,  4  Rawle,  273.  S.  C.  26 
Laird  v.  City  of  De  Soto,  32  Fed.  R.  Am.  Dec. 131 ;  Button  i'.  Shaw, 35  Mich. 
652;  Baiiev  r.  Sundberg,  43  Fed.  R.  431;  Guernsey  v.  Carver,  8  Wend. 
81;  Fuetz  v.  Bransford,  32  Fed.  R.  492,  S.  C.  24  Am.  Dec.  60;  Turners 
318.  Where  the  second  suit  or  action  Plowden,  5  Gill.  &  J.  52,  S.  C.  23  Am. 
is  for  a  different  cause,  the  rule  does  Dec.  596;  Drunnenberg  r.  Indianai-- 
not  apply  although  there  may  be  some  olis,  etc.,  Co.,  13  Ind.  103. 
connection  between  the  two  rights  of  ^  Series  v.  Cromer,  88  Va.  426,  S.  C. 
action.  Abendroth  r.  Van  Dolsen,  131  13  S.  E.  R.  859;  Cook  v.  Rice,  91  Cal. 
U.  S.  66;  Town  of  Enfield  v.  Jordan,  664,  S.  C.  27  Pac.  R.  1081.  See,  gen- 
119U.  S.  6S0;  Crawford  r.  Eagleton,  erally,  as  to  finality  of  a  judgment. 
39  Fed.  R.  523;  Snyder's  Adm.  v.  Hendersons.  ]\Ioss,  82  Texas,  69.  S.  C. 
McComb,  39  Fed.  R.  292;  Phillips  r.  18S.W.R.555;  Gregory  r.  Kenyon,  34 
Bossard,  35  f-ed.  R.  99 ;  Butterfield  v.  Neb.  640,  S.  C.  52  N.  W.  R.  68-5 ;  Moore 
Town  of  Ontario,  44  Fed.  R.  171.  v.  Garner,  109  N.  Car.  157,  S.  C.  13  S. 
'Jarboe  v.  Severin,  112  Ind.  572;  E.  R.  768;  McKean  r.  Jones,  19  Can- 
Crosby    V.   Jeroloman,   37    Ind.    264;  ada  S.  C.  489;  Ellis  r.  Northern,  etc.. 
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or  order  followed  by  a  judgment  on  demurrer  is  ordinarily 
final. ^  But  as  it  is  necessary  to  impress  upon  a  judgment  the 
character  of  a  final  judgment  that  it  should  dispose  of  the  case 
as  to  all  the  parties  before  the  court, ^  a  judgment  upon  de- 
murrer against  some  only  of  the  parties  is  not  ordinarily  re- 
garded as  a  final  judgment/^  nor  can  it  be  so  regarded  for  the 
purposes  of  an  appeal  or  writ  of  error  without  violating  the 
rule  that  cases  can  not  be  appealed  piecemeal.*  It  is  held,* 
however,  that  where  the  second  action  or  suit  is  founded  upon 
a  complaint  or  declaration  essentially  different  from  that  filed 
in  the  first,  the  general  rule  that  the  judgment  in  the  first  suit 


Co.,  80  Wis.  459,  S.  C.  50  N.W.  R.  397  ; 
Northern,  etc.,  Co.  v.  Ellis,  144  U.  S. 
458.  Merger  of  cause  of  action  by  a 
final  judgment  is  complete.  Brown 
V.  Darrah,  95  Ind.  86;  Biddleson  v. 
Whitel,  1  W.  B1.507;  Banki'.Wheeler, 
28  Conn.  433,  S.  C.  73  Am.  Dec.  683; 
North  V.  Mudge,  13  Iowa  496,  S.  C.  81 
Am.  Dec.  441 ;  Thomason  v.  Odum,  31 
Ala.  108,  S.  C.  68  Am.  Dec.  159;  Police 
Jury  V.  United  States,  60  Fed.  R.  249. 
Change  in  form  of  remedy  does  not 
change  the  rule,  save  in  exceptional 
cases. 

'  Gould  V.  Evansville,  etc.,  Co.,  91 U. 
S.  526;  Robinson  v.  Howard,  5  Cal. 
428 ;  Parkesv.  Clift,  9Lea.(Tenn.)  524 ; 
WNson  V.  Ray,  24  Ind.  156;  City  Bank 
V.  Walden,  1  La.  Ann.  46;  Bomar  v. 
Parker,  68  Tex.  435,  S.  C.  4  S.  W.  R. 
699;  Perkins  v.  Moore,  16  Ala.  17; 
Brown  v.  Kirkbride,  19  Kan.  588 ;  Car- 
lin  V.  Brackett,  .38  Minn.  307,  S.  C.  37 
N.  W.  R.  342;  Oregonian,  etc.,  Co.  v. 
Oregon,  etc.,  Co.,  27  Fed.  R.  277  ;  John- 
son V.  Pate,  90  N.  Car.  334;  Nispel  v. 
Laparle,  74  111.  306;  Jordan  v.  Fair- 
cloth,  34  Ga.  47;  Durkee  v.  Mayo,  1 
Aik.  (Vt.)  129;  Matter  v.  Campbell, 
71  Ind.  512,517;  Manufacturers' Bank 
V.  Kiersted,6  Daly,  160;  Jones?;. Craig, 
127  U.  S.  213 ;  Hecht  v.  Colquhoun,  57 


Md.  563 ;  Chappell  v.  Funk,  57  Md.465 ; 
Bissell  r.  Spring  Valley,  etc.,  124  U.  S. 
225,  S.  C.  8  Sup.Ct.R.495;  St.  Johns- 
bury,  etc.,  Co.  V.  Hunt,  59  Vt.  294,  S. 
C.  7  Atl.  R.277;  McLaughlin  v.  Dane, 
40  Kan.  392,  S.  C.  19  Pac.  R.  853;  Cof- 
fin V.  Knott,  2  Greene  (la.),  582,  S.  C. 
52  Am.  Dec.  537 ;  Terry  v.  Hammonds, 
47  Cal.  32. 

2  McCollum  V.  Eager,  2  How.  (U.  S.) 
61 ;  Craighead  v. Wilson,  18  How.  (U. 
S.)  199;  Ayres  v.  Carver,  17  How. 
(U.  S.)  591,  594;  Rutherford  v.  Fisher, 
4  Dall.  22 ;  Young  v.  Gundy,  6  Cranch 
51;  Chouteau  v.  Rice,  1  Minn.  24; 
Elliott's  App.  Proc,  §91. 

»  Owens  V.  Mitchell,  33  Texas,  225 
See  upon  the  general  subject,  Watkins 
V.  Mason,  11  Ore.  72;  Whitaker  v. 
Gee,  61  Texas,  217  ;  Schultz  v.  McLean. 
76  Cal.  608,  S.  C.  18  Pac.  R.  775 ;  Peck 
V.  Vanderberg,  30  Cal.  11 ;  Delap  v. 
Hunter,  1  Sneed.  100;  Harrison  v- 
Farnsworth,  1  Heisk.  751 ;  Chittendei- 
V.  Methodist,  etc.,  Church,  8  How.  Pr 
327 ;  State  Bank  v.  Roddy,  15  Ark.  401 , 

*  Clowes  V.  Dickenson,  8  Cow.  328^ 
Kelsey  v.  Western,  2  N.  Y.  500,  505' 
Norbury  v.  Meade,3  Bligh,  261 ;  Parker 
V.  Morrell,  2  Phillips,  453,  461 ;  2  Dan 
iel's  Ch.  Pr.  (15  ed.),  1467;  Elliott'. 
App.  Proc,  §  18. 
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conclusively  adjudicates  the  matter  does  not  apply/  but  it 
seems  to  us  that  this  exception  to  the  general  rule  is  to  be  nar- 
rowly limited,  and  that  it  can  not  be  extended  beyond  cases 
where  the  demurrer  was  sustained  because  of  some  merely 
formal  or  technical  defect  in  the  complaint  or  declaration.'^ 
To  invest  a  judgment  with  the  full  force  and  effect  of  a  final 
judgment  it  should  dispose  of  all  the  material  issues  as  to  all 
of  the  parties, '"^  but  such  a  judgment  is  not  deprived  of  its 
character  as  a  final  judgment  by  the  fact  that  supplemental  or 
.auxilliary  proceedings  may  be  necessary  for  its  enforcement.'* 


■  City  of  Los  Angeles  v.  Melius,  59 
Cal.  444;  Wilbur  v.  Gilmore,  21  Pick. 
250;  Moore  r.  Dunn,  41  Ohio  St.  62; 
Spicer  V.  United  States,  5  Ct.  of  Claims, 
34;  Post  V.  Pearson,  108  U.  S.  418,  S. 
C.  2  Sup.  Ct.  R.  799 ;  Oilman  v.  Rives, 
10  Pet.  2«)8. 

'Oould  V.  Evansville,  etc.,  Co.,  91  U. 
S.  526;  Alley  v.  Nott,  111  U.  S.  472; 
Baker  v.  Frellsen,  32  La.  Ann.  822; 
City  of  Los  Angeles  v.  Melius,  58  Cal. 
16;  Lamb  v.  McConkey,  76  Iowa,  47, 
S.  C.  40  N.  W.  R.  77;'  Kilpatrick  v. 
Strozier,  67  Oa.  247.  See,  generally, 
Grotenkemper  i'.Carver,4Lea(Tenn.), 
375;  Wells  v.  Moore,  49  Mo.  229; 
Stowell  V.  Chamberlain,  3  Thomp.  & 
C.  374;  People  v.  Stephens,  51  How. 
Pr.  R.  235 ;  GufEn  v.  Seymour,  15  la. 
30;  Hunt  v.  Terril,  7  J.  J.  Mar.  67; 
Seckler  i'.  Delfs,  25  Kan.  159. 

'Elliott's  App.  Proc,  §  90. 

*  In  the  case  of  the  St.  Louis,  etc., 
Co.  V.  The  Southern  Express  Co.,  108 
U.  S.  24,  Waite,  C.  J.,  said :  "As  we 
had  occasion  to  say  at  the  present 
term  in  Bostwick  v.  Brinkerhoff,  106 
TJ.  S.  3,  and  Grant  v.  Phenix  Ins.  Co., 
106  U.  S.  429,  a  decree  is  final  for 
the  purpose  of  an  appeal  to  this  court 
when  it  terminates  the  litigation  be- 
tween the  parties  on  the  merits  and 
leaves  nothing  to  be  done  but  to  en- 


force by  execution  what  has  been  de- 
termined." It  is  upon  this  general 
principle  that  it  has  been  held  thai 
decree  directing  partition  among  ten- 
ants in  common  is  a  final  judgment. 
Ansley  v.  Robinson,  16  Ala.  793;  Ban- 
ton  V.  Campbell,  2  Dana,  421 ;  Da- 
mouth  V.  Klock,  28  Mich.  163;  Beatty 
r.  Beatty  (Ky.),  5  S.  W.  Rep.  771; 
Fleenor  r.  Driskill,  97  Ind.  27;  Kreit- 
line  V.  Franz,  106  Ind.  359.  The 
case  of  Jackson  v.  Myers,  120  Ind. 
504,  is  an  extreme  one,  and  carries  the 
doctrine  too  far.  It  is  not  the  order 
appointing  commissioners  and  direct- 
ing a  partition  which  is  considered  a 
final  judgment,  but  the  order  made 
upon  the  report  confirming  the  par- 
tition. McFarland  v.  Hall,  17  Texas, 
676;  Buller  v.  Linzee,  100  Mo.  95,  S. 
C.  13  S.  W.  R.  344;  Pipkin  r.  Allen, 
29  Mo.  229;  Davie  v.  Davie,  52  Ark. 
224,  S.  C.  12  S.  W.  R.  538;  Tilton  v. 
Vail,  117  N.  Y.  520,  S.  C.  23  N.  E.  R. 
120;  Green  v.  Fisk,  103  U.  S.  518; 
Gesell's  App.,  84  Pa.  St.  238;  Tem- 
pleman  v.  Steptoe,  1  :Munf .  339 ;  Put- 
man  r.  Lewis,  1  Fla.  455 ;  Holloway 
V.  Holloway,  103  Mo.  274,  S.  C.  11  S. 
W.  R.  233;  Gates  v.  Salmon,  28  Cal. 
320 ;  Mills  v.  Miller,  2  Neb.  299 ;  Ivory 
V.  Delore,  26  Mo.  505. 
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§  1004.   Form  of  Jiul^uieiit  does  not  determine  its  cliaracter. 

— Whether  a  judgment  is  final  or  intermediate  is  not  deter- 
mined from  its  form  but  is  determined  from  its  scope  and  ef- 
fect. If  the  judgment  completely  disposes  of  the  case  before 
the  court  it  is  final,  no  matter  what  its  form  may  be,  for  when- 
ever the  litigation  is  terminated  the  judgment  is  final  so  far  as 
matters  of  procedure  are  concerned,^  although  as  regards  its 
effect  as  an  estoppel  the  absence  of  proper  statements  may  pre- 
vent its  full  operation.  If  an  order  is  made  dismissing  a  case 
over  the  objection  of  the  plaintiff  litigation  in  th'at  particular 
case  is  terminated,'^  although  there  may  not  be  such  an  adjudi- 
cation as  will  bar  a  subsequent  action,  for  whether  the  order 
of  dismissal  will  bar  a  subsequent  action  will  depend  upon  the 
grounds  on  which  the  dismissal  was  directed. -"^  An  order  over- 
ruling a  motion  to  dismiss  is  not,  ordinarily,  a  final  judgment,* 
for  the  effect  of  such  an  order  is  not  to  end  the  case  but  to  re- 
quire the  parties  to  proceed  with  it.  We  suppose,  however, 
that  in  some  cases  such  an  order  may  be  final  if  the  party 
elects  to  stand  upon  it  and  suffer  judgment  to  go  against  him.^ 
An  order  refusing  to  set  aside  a  former  decree  or  judgment  is 
final/'  but  an  order  vacating  a  judgment  or  decree  is  not  a  final 

^  Zoller  V.   McDonald,  23  Cal.  136;  ^  The  general  rule  on  this  subject  is 

Dowling  w.  Polack,  18  Cal.  625;  Leese  that   where  the   dismissal   is  on  the 

V.  Sherwood,  21  Cal.  151.  merits  the  judgment  is  a  bar  to  another 

''English  V.  Devarro,  5  Blackf.  588;  action,  but  if  on  formal  or  technical 

Lines  v.  Benner,  52  Ind.  195;  Koons  grounds  it  is  not.     Hibler  ?7.  Shipp,  78 

V.  Williamson,   90  Ind.  599;    Box  v.  Ky.  64;  Wheeler  v.  Ruckraan,  51  N. 

Bennett,  1  H.  Blacks.  432;  Hartford,  Y.  391 ;  Craver  v.  Christian,  34  Minn, 

etc.,  Co.  V.  Green  &  Co.,  52  Miss.  332;  397,  S.  C.  26  N.  W.  R.  8;  Andrews  v. 

Stoppenbach  v.  Zohrlaut,  21  Wis.  385;  School  District,  35  Minn.  70,  S.  C.  27 

Bowie  V.  City  of  Kansas,  51  Mo.  454;  N.  W.  R.  303;    Philpott  v.  Brown,  16 

Scriven  v.  Hursh,  39  Mich.  98 ;  Eddie-  Neb.  387,  S.  C.  20  N.  W.  R.  288 ;   Am- 

men  v.  McGlathery,  74  Texas,  280,  S.  ory  v.  Amory,  26  Wis.  152;    Brothers 

C.  11  S.  W.  R.  1100;  Rogers  v.  Rus-  v.  Higgins,  5  J.  J.  Marsh,  658;  Best  v. 

sell,  1 1  Neb.  361,  S.  C.  9  N.W.  R.  547 ;  Hoppie,  3  Colo.  137. 

Murdock  ?7.  Martin,  132  Pa.  St.  86,  S.  "Davis   v.   You,    43   Ala.  691.     See 

C.  18  Atl.  R.  1114 ;  Dowling  v.  Polack,  Studdart,  in  re,  30  Minn.  553 ;  Stevens 

18  Cal.  625;  Coates  v.  Coates,  1  Duer.  v.  Solid,  etc.,  Co.,  7  Colo.  86. 

(N.  Y.)  664;  Shearman  v.  New  York,  *  Curran   v.   Excelsior  Coal  Co.,  63 

etc.,  Mills,  11  How.  Pr.  269;  Loomis  Iowa,  94. 

V.  Brown,  16  Barb.  325;  Gill  v.  .Tones,  *  Michigan,  etc.,  Co.  v.  Whittemore, 

57  Miss.  367;  Smith  u.  Mayor  of  ]',os-  12   Mich.  311;    Steele  v.  Haynes,  20 

ton,  1  Gray,  72.  Neb.  316. 
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judgment.^  An  order  granting  a  new  trial  is  not  a  final  judg- 
ment, for  in  sueli  a  ease  judgment  is  postponed  until  a  result 
is  reaehed  in  the  second  trial. "^  Where  a  motion  for  a  new 
trial  is  interposed  there  is  no  final  judgment  in  so  far  as  con- 
cerns the  right  of  appeal  until  the  motion  is  overruled.^  The 
order  overruling  a  new  trial  is  not  a  final  judgment^  nor  is  an 
order  overruling  a  petition  for  rehearing.^  An  order  refusing 
to  set  aside  an  execution  has  been  held  to  be  a  final  judgment,^ 
but  we  suppose  this  can  be  correct  only  where  the  right  to  an 
execution  is  the  sole  issue  and  not  merely  an  incidental  one, 
since  an  order  which  fulls  short  of  a  complete  adjudication  is 
not  a  final  judgment. 

§  1005.  Final  judgments — Exceptional  cases — Independent 
issues. — In  a  preceding  section  we  have  said  that  a  judgment 
is  not  final  unless  it  adjudicates  all  the  issues  as  to  all  the 
parties,  and  this  is  the  general  rule,  but  there  are  exceptions  to 
this  rule.  It  is  held  that  where  there  are  independent  issues 
between  some  only  of  the  parties  to  the  suit  or  action,  and 
these  issues  only  affect  the  rights  and  claims  of  those  between 
whom  such  issues  are  joined,  there  may  be,  as  to  such  parties  and 
as  to  such  issues,  independent  final  judgments.'  It  has  also  been 
held  that  a  proceeding  for  a  new  trial  commenced  by  a  com- 
plaint alleging  causes   discovered  since  the  trial  is  an  inde- 

'  McCulloch  V.   Dodge,  8  Kan.  47(1;  ney  i'.  Snodgrass,  12  Ore.  311,  S.  C.  7 

Brown    v.    Edgerton,    14    Neb.    453;  Pac.  R.  309;  Whittaker  r.  West  Boyl- 

Kermeyerr.  Kansas,  etc.,  Co.,  18  Kan.  ston,   97   Mass.   273;    Holdsworth    r. 

215;  Prentis  v.  Rice,  2  Dougl.  (Mich.)  Tucker,  147  Mass.  542,  S.  C.  18  N.  E. 

296;  Owen  i\  Going,  7  Colo.  85.  R.  430;  Damron  v.  Ferguson,  32  W. 

■'  McDonough  r.  Nicholson,  46  Mo.  Va.  33,  S.  C.  9  S.  E.  R.  39. 

35;    Lawson   v.    Moore,  44  Ala.  274;  *  Mayor,  etc.,  u.  Schermerhorn,  1  N. 

Byers  v.  Butterfield,  33  Mo.  376 ;  Hous-  Y.  423. 

ton  V.  Starr,  12  Texas,  424;  Stewart  r.  MVright  v.    Rogers,   26    Ind.    218; 

Jones,  9  Texas,  469 ;  House  v.  Wright,  Scott  v.  Allen,  1  Texas,  508. 

22  Ind.  383  ;  White  v.  Harvey,  23  Ind.  ''  Trustees  r.Greenough, 105  U.S.  527 ; 

55.                                               '  Hinckley  r.Gilnian,  94  U.S.  467 ;  Will- 

'New  York,  etc.,  Co.  v.  Doane,  105  iains  r.  Morgan,  111  U.  S.  684;  Fos- 

Ind.  92;  Sinclair  v.  Washington,  etc.,  dick  r.  Schall,  99  U.  S.  235;  Farmers' 

Co.,  4  MacArthur  (D.  C),  13.  Loan,  etc.,  Co.,  Petitioner,  129  V.  S. 

♦  Roberts  v.  State,  3  Texas  App.  47 ;  206,  213. 
Mayfield  v.  State,  40  Tex.  289;  Kear- 
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pendent  proceeding,  and  the  judgment  therein  a  final  judg- 
ment in  sucli  a  sense  that  an  appeal  may  be  prosecuted  from 
it/  and  a  similar  ruling  has  been  made  in  proceedings  to 
review  a  judgment.^  The  scope  of  the  exceptions  should  not 
be  extended,  since  extension  is  almost  certain  to  produce 
ancertainty  and  confusion  harmful  to  litigants  and  destructive 
of  the  uniformity  and  symmetry  of  our  system  of  civil  pro- 
cedure. 

§1006.  Interlocutory  Judgments — Definition. —An  inter- 
locutory judgment  may  be  defined  to  be  one  which  disposes  of 
some  matter  or  incident  in  the  progress  of  the  suit  or  action, 
but  does  not  dispose  of  all  the  material  issues  as  to  all  the 
parties  before  the  court. ^  If  some  matter  of  a  material  nature 
is  reserved  for  future  consideration  or  direction,  the  judgment 
is  not  final  unless  the  matter  reserved  affects  only  the  enforce- 
ment of  the  judgment,  and  is  not  essential  to  a  complete 
adjudication  of  all  the  material  issues  made  in  the  suit  or 
action.  Rulings  or  orders  made  upon  incidental  or  interme- 
diate matters,  motions,  requests,  pleadings  or  petitions  are  not, 
as  a  general  rule,  final  judgments.  In  many  of  the  States  the 
right  of  appeal  is  given  by  statute  from  interlocutory  orders  or 

'  Hines  i\  Driver,  89  Ind.  339,  over-  Donough  v.  Nicholson,  46  Mo.  35;   Ex 

ruling  House  v.  Wright,  22  Ind.  383;  parte   Sims,  44    Ala.   248;    Lawson  v. 

'White   V.    Harvey,  23  Ind.  55.     And  Moore,  44   Ala.  274;    State   v.  Ely,  11 

citing  as  sustaining  the  conclusion  an-  Ind.  313;  State  w.  Spencer,  92  Ind.  115. 
nounced  the  cases  of  McCall  v.  Hitch-        ^  Keepferu.  Force,  86  Ind.  81 ;  Brown 

cock,  7  Bush.  (Ky.)  615;  Belbt^  Davis,  v.  Keyser,  53  Ind.  85. 
1  Cal.  134;    McKee  v.  McDonald,  17        ^Teaff  i'.  Hewitt,  1  Ohio  St.  511,  S.  C. 

Ind.  518;  Glidewell  v.  Daggy,  21  Ind.  59  Am.  Dec.  634;  Goodbread  r;. Wells, 

95;  Huntington  v.  Drake,  24  Ind.  347;  4  Dev.  &  B.   (N.  Car.)   271;  Chitten- 

Houston  r.  Bruner,  39  Ind.  376;  Sand-  den    v.   Missionary    Society,    8   How. 

ers  0.  Loy,  45  Ind.  229;  Hill  v.  Roach,  Pr.  327;   Gray   v.  Palmer,  9  Cal.  616; 

72  Ind.  57;  Kitch  v.  Oatis,  79  Ind.  96.  Dusing  v.  Nelson,  7  Colo.  184;   Hunter 

See,  also.  Harvey  ?;.   Fink,    111    Ind.  v.  Hunter,  100  111.  519;    Tinly  r.  Mar- 

249;  Hines  r.  Driver,  100  Ind.  315,  316.  tin,  80  Ky.  463;  Ware  v.  Richardson, 

But  where  the  motion  for  a  new  tiial  3   Md.  505,  S.   C.  56   Am.  Dec.   762; 

is  a  mere  incident  in  the  proceedings,  Hazlehurstv.  Morris,  28 Md.  67;  Smith 

the    rule    is    otherwise.       Tucker    v.  r.  Sahler,  1  Neb.  310;  Lake  v.  JDng,  16 

Sandridge,   82   Va.  532;    Houston   v.  Nev.  215;  Johnson  r.  Everett, ''?  Paige, 

Starr.  12  Texas,  424 ;  Artman  v.  West  636 ;  Tompkins  v.  Hyatt,  19  N.  Y.  534 ; 

Point,    etc.,    Co.,    16   Neb.   572;    Mc-  Cruger  u.  Douglass,  2  N.  Y.  571. 
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rulings,  but  where  there  is  no  statute  giving  the  right  of  ap- 
peal none  exists. 

§  1007.   Inti'i'loentory  Jud^monts — Illustrative  eases. — The 

nature  of  interlocutory  judgments  can  be  better  understood  by 
a  consideration  of  the  adjudged  cases  than  from  general  state- 
ments, and  for  that  reason  we  refer  to  cases  illustrating  various 
phases  of  the  subject.  As  illustrating  and  proving  the  general 
statement  that  orders  or  rulings  in  relation  to  incidents  of  the 
proceedings  are  not  final  judgments,  we  refer  to  the  cases  which 
hold  that  in  the  absence  of  a  statute  orders  or  rulings  made  in 
granting,  dissolving,  or  discharging  attachments  or  the  like, 
are  interlocutory  judgments.^  As  illustrating  the  implication 
in  our  general  statement  that  a  ruling  that  does  no  more  than 
dispose  of  some  intermediate  matter  is  not  a  final  judgment, 
although  it  may  clearly  indicate  what  the  judgment  will  be,  we 
refer  to  various  cases  which  adjudge  that  such  orders  or  rulings, 
however  clearly  they  may  indicate  the  ultimate  judgment,  are 
merely  interlocutory  orders. ^  Particular  instances  abound  in 
the  reports  of  the  declaration  and  enforcement  of  the  general 
doctrines  we  have  stated,  and  to  them  we  make  brief  reference 
without  comment.      An   order  of   reference   is    interlocutory;^ 

'  Red  River  Bank  v.  Freeman,  1  N.  42  Wis.  401;  Joint  Scliool  District  v. 

Dak.  19G,  S.  C.  4G  N.  W.  R.  30;    Que-  Kemen,  (38  Wis.  246;    Webster,  etc., 

bee    Bank   v.  Carroll,    1    S.   Dak.   1,  Co.   v.   St.   Croix  Co.,   63   Wis.  647; 

S.  C.  44  N.  W.  R.  723;  Duncan  r.  For-  Iloey   v.  Pierron,   67  Wis.   262,  267; 

gey,  25   Mo.  App.  310;     Simpson  v.  Goldmark  v.  Rosenfeld,  69  Wis.  469; 

Kirchbaum,  43  Kan.  36,  S.  C.  22  Pac.  AVitkowski  v.  Hern,  82  Cal.  604,  S.  C. 

R.  1018;  Suavely  I'.  Abbott  Buggy  Co.,  23   Pac.   R.   132;     Simpson   v.   Roth- 

36   Kan.   106,    S.  C.  12  Pac.    R.  522;  schild,  43  Kan.  33,  S.  C.  22  Pac.  R. 

Forbes  v.  Porter,  23  Fla.  47,  S.  C.  1  So.  1019 ;  Grimes  v.  Chamberlain,  27  Neb. 

R.  336;  Abbott  r    Zeiglcr,  9  Ind.  511 ;  605,  S.  C.  43  N.  W.  R.  395;    List   r. 

State  V.  Miller,  63  Ind.  475;    Cutter  ?•.  Jockheck,  45  Kan.  349,  S.  C.  27  Pac. 

Gumberts,  3  Eng.  (Ark.)  449;  Wood-  R.  184;    Clark  v.  Fitch,  32  Neb.  511, 

riiff  V.  Rose,  43  Ahi.  382 ;  Bray  v.  Laird,  S.  C.  49  N.  W.  R.  374 ;    Sander,  etc., 

44  Ala.  295;  Wearen  v.  Smith,  80  Ky.  Co.  v.  Yesler's  Estate,  2  Wash.  429, 

216;    Butcher  v.  Taylor,  18  Kan.  558;  S.  C.  27  Pac.  R.  269;  Gilmore  v.  Ham, 

Harrison    v.   Thur.ston,    11    Fla.   307;  15  N.  Y.  391 ;    Murray  r.  Scribner.  70 

Baldwin  v.  Wright,  3  (Jill.  (Md.)  241.  Wis.  228;   Treat  v.  Ililes,  75  Wis.  265. 

Hiilpatrick   r.  Glidden,  82  Me.  201,  "Schnitzius    r.    Bailey    (N.  J.),    18 

S.C.  19  All. R.  166;  . Johannes  r. Young,  Atl.    Rep.     192;      Kille     v.    Reading 
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an  order  refusing  to  substitute  or  admit  a  party  is  not  final, ' 
an  order  declaring  a  recognizance  forfeited  is  intermediate;^ 
and  so  is  a  ruling  denying  a  motion  to  quash  an  indictment;^ 
stating  conclusions  of  law  is  not  giving  final  judgment;  *  orders 
denying  or  granting  continuance  are  interlocutory.^  A  judg- 
ment that  does  not  settle  the  amount  of  the  recovery  is  not 
final;  *"  an  order  denying  a  motion  for  judgment  is  interlocu- 
tory;' an  order  for  the  inspection  of  books  and  papers  is  not 
final  unless  made  so  by  statute.^  To  the  cases  cited  many 
might  be  added,  but  we  think  it  unnecessary  to  add  others  inas- 
much as  those  to  which  we  have  referred  sufficiently  show  that 


Iron  Works,  134  Pa.  St.  225,  S.  C.  19 
Atl.  R.  547;  Wallace  v.  Douglas,  105 
N.  Car.  42;  Smith  v.  Thomason,  26  S. 
Car.  607 ;  Lowndes  v.  Miller,  25  S.  Car. 
119;  Conant  v.  Roseborough,  30  111. 
App.  498;  Hooper  v.  Hooper,  29  W. 
Ya.  276 ;  Leak  v.  Covington,  95  N.Car. 
193. 

1  Coburn  v.  Smart,  53  Cal.  742 ;  State 
V.  Parish  Judge,  37  La.  Ann.  Ill; 
AVelsh  V.  Allen,  54  Cal.  211;  In  re 
Ohm's  Estate,  82  Cal.  160,  S.  C.  22  Pac. 
R.  927. 

2  People  V.  Stimer,  82  Mich.  17,  S. 
C.  46  N.  W.  R.  28. 

»  Farrell  v.  State,  7  Ind.  345 ;  Pigg  v. 
State,  9  Ind.  363;  Woolley  v.  State,  8 
Ind.  377. 

<  Northcutt  V.  Buckles,  60  Ind.  577  ; 
Johnson  v.  Northern,  etc.,  Co.,  39 
Minn.  30,  S.  C.  38  N.  W.  R.  804. 

'•>  Read  v.  Gooding,  20  Fla.  773 ;  Wil- 
son V.  City  of  Wheeling,  19  W.  Va. 
323;  Carpenter  v.  Reynolds,  58  Wis. 
666;  Wiggins  v.  McCoy,  87  N.  Car. 
499.  See,  generally.  People  v.  Toal, 
85  Cal.  333,  S.  C.  23  Pac.  R.203;  Mur- 
phy V.  King,  6  Mont.  30,  S.  C.  9  Pac. 
R.  585;  Davis  v.  Donner,  82  Cal.  35, 
S.  C.  22  Pac.  R.  879;  School  District 
V.  Cooper,  29  Neb.  433,  S.  C.  45  N.  W. 
R.  618. 


« Hunter  v.  Hunter,  100  111.  519; 
Grant  v.  Phenix  Ins.  Co.,  106  U.  S. 
429 ;  Burlington,  etc.,  Co.  v.  Simmons, 
123U.  S.  52;  Railroad  Co.  v.  Swasey, 
23  Wall.  405. 

'Dudley  v.  Farris,  79  Ala.  187; 
Branford  v.  Erant,  1  N.  Mex.  579; 
Manlove  v.  Thrift,  5  Munf.  (Va.)  493; 
Clement  v.  Foster,  99  N.  Car.  255,  S. 
C.  6  S.  E.  R.  186.  We  suppose,  how- 
ever, that  where  a  motion  for  a  judg- 
ment is  wrongfully  denied  the  ruling 
may  be  the  foundation  for  a  specifica- 
tion of  error,  for  as  we  understand  the 
cases  referred  to,  they  hold  simply 
that  the  ruling  on  the  motion  is  not 
of  itself  a  final  judgment. 

"  Western  Union,  etc.,  Co.  •;;.  Locke. 
107  Ind.  9;  Cleveland,  etc,  Co.  v 
Closser,  126  Ind.  348,  S.  C.  9  Law.  R. 
Ann.  754,  761 ;  Logan  v.  Pennsylvania 
Co.,  132  Pa.  St.  403;  Lester  v.  Berko- 
witz,  125  111.  307,  S.  C.  17  N.  E.  R.  706. 
See,  generally,  Louisiana  Bank  v. 
Whitney,  121  U.  S.  284;  Hamlett  v. 
Simms,  44  Ark.  141  ;  Williams  v.  Con- 
roy,  52  Cal.  414;  Harris  v.  Hauser,  26 
W.  Va.  595;  Slavonic,  etc.,  Asso.  v. 
Superior  Court,  65  Cal.  500;  Wabash, 
etc..  Canal  v.  Beers,  1  Black,  54 ;  Bald- 
win V.  Foss,  14  Neb.  455. 
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there  is  nothing  more  than  an   interlocutory  order  unless  the 
order  fully  terminates  the  pending  suit  or  action. 

§  1008.  Decrees. — A  decree  is  the  judgment  or  sentence  of 
a  court  of  equity.'  A  decretal  order  is  an  order  made  by  a 
court  of  clianccry  upon  a  petition  or  motion/'' and  the  term  de- 
cretal order  is  sometimes  employed  to  designate  the  order  con- 
tained in  a  decree.  The  decree  must  be  upon  the  case  made 
by  the  bi-ll,  or  complaint.^  Decrees  of  courts  of  chancery 
and  judgments  of  courts  of  law  are  alike  in  the  great  ele- 
ment that  they  award  the  law  to  the  party  entitled  to  a  decis- 
ion upon  the  facts.  Judgments  and  decrees  are  both  sen- 
tences of  the  court  applying  the  law  to  the  facts.  A  decree 
of  a  court  of  equity  is  as  conclusive  upon  all  matters  adjudi- 
cated as  is  a  judgment  of  a  court  of  law.^  A  decree  ordinarily 
provides  how  it  shall  be  enforced,  and  specifically  declares  the 
nature  and  measure  of  the  relief  awarded,  while  a  judgment, 
as  a  general  rule,  adjudges  that  the  one  party  or  the  other  is 
entitled  to  recover,  and,  where  a  money  recovery  is  adjudged, 
states  the  amount  of  the  recovery,  but  does  not  provide  or  de- 
clare the  means  of  enforcing  it.  Under  the  code  system  all 
final  determinations  of  the  court  are  denominated  judgments,-'' 
but  the  change  in  name  does  not  change  the  essence,  for  there 
is  in  essence  a  difference  between  a  decree  and  a  judgment 
which  legislative  declarations  can  not  abrogate.  The  final 
sentence  of  a  court  upon  a  complaint  for  specific  performance, 

'2  Daniels' Ch.  Pr.,968;  1  Barbour's  ♦  Fischli  v.  Fisclili,  1  Blackf.  360,  S. 

Ch.  Pr.  (2  ed.),  326.  C.  12  .Vm.  Dec.  251 ;  Tower  v.  White, 

'2  Daniels'  Ch.  Pr.,  637.  10  Paige,  395;  Embury  v.  Conner,  3 

"Thomas   v.    Austin,   4   Barb.  265;  N.   Y.  511,   S.   C.  53   Am.    Dec.  325; 

James   v.   McKernon,  6  Johns.  543;  LeGueni'.Gouverneur,  1  Johns. Cases, 

Mickles  v.  Colvin,  4  Barb.  304 ;   Ward  4.36,  S.  C.  1  Am.  Dec.  121 ;  Manigault  i\ 

V.  Davis.  3  Sandf.  502;  Kent's  Admr.  Holmes,  1  Bailey  Eq.   (S.  Car.)   2S3; 

r.  Kent,  82  Va.  205.    A  decree  adjudi-  Magwire  v.  Tyler,  40  Mo.  406 ;  Sibbalds 

eating  a  matter  entirely  outside  of  the  Case,    12   Pet.   487;  Bank  of   United 

issues  is  a  nullity.     Jones  ii.  Daven-  States  v.  Beverley,  1  How.  (U.S.)  134. 

port,   45  N.   J.  Eq.  77;   Reynolds  v.  ^Kramer  r.  Rebman,  9  Iowa,  114; 

Stockton,  43  N.  J.  Eq.  211;  Elliott  ".  Hughes  r.  Shreve,  3  Metcf.  (Ky.)547; 

Pell,  1  Paige.  253.  State  r.  McArthur,  5  Kan.  280. 
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for  the  reformation  of  a  written  instrument,  or  the  cancellation 
of  such  an  instrument  is  essentially  different  from  a  judgment 
awarding  a  recovery  of  money. 

§  1009.  Form  and  contents  of  decrees. — It  is  impossible, 
notwithstanding  the  provisions  of  the  code,  to  properly  provide 
for  specific  relief  without  a  proper  decree,  and  the  old  rules 
upon  the  subject  are  the  best  guides.  In  other  words,  where 
specific  relief  is  awarded  the  old  forms,  or  forms  in  substance 
the  same,  must  be  employed.  The  elements  of  a  regularly 
drawn  decree  are:  1.  The  date  and  title.  2.  The  recitals.^  3. 
The  declaratory  part.  4.  The  mandatory  part.^  It  was  form- 
erly the  practice  to  recite  the  pleadings.  The  practice  in 
the  federal  courts  is  regulated  by  a  rule  adopted  by  the  Supreme 
Court,  and  under  that  rule  it  is  unnecessary  to  recite  the  plead- 
ings.^ In  many  of  the  States  the  practice  is  regulated  by  stat- 
ute, and,  of  course,  the  rules  prescribed  must  be  followed.* 

§  1010.  Requisites  of  decrees. — A  decree  must  be  reasonably 
certain,  otherwise  it  will  be  held  insufficient.^  But  reference 
to  the  pleadings  may  be  had  to  aid  the  statements  and  the 
recitals  of  a  decree.^  The  interests  of  all  the  parties  directly 
and  materially  affected  by  the  decree  should  be  provided  for  with 
reasonable  certainty.'' 

§1011.    Classes  of  decrees. — As  hearings  are  by  the  court 

>  Under  the  old  rule  it  was  necessary  *  Sturdevant  v.   Stanton,   47  Conn, 

to  recite  the  substance  of  the  bill  and  579;  Samson  v.  Hunt,    1   Root,   207; 

answer,  but  this  is  not  required  by  the  Beers    v.    Bottsford,    13     Conn.    146; 

modern  American  decisions.    Daniel's  Samis  v.  King,  40  Conn.  298. 

Ch.  Pr.  1002 ;  Clapp  v.  Thaxter,  7  Gray,  ^  Shepherd  v.  Pepper,  133  U.  S.  626. 

384;  Dexter  ?;.  Arnold,  5  Mason  (U.  ^  Barnes  r.  Chicago,  etc.,  Co.,  122  U. 

S.  C.  C),  303;    Mason  v.  Daly,  117  S.  1;    Redhead  v.  Baker,  (Iowa),  53 

Mass.  403;  Kilroyw.  Mitchell,  2  Wash.  N.  W.  R.  114;  Thain  v.  Rudisill,  126 

407,  S.  C.  26  Pac.  R.  865.  Ind.  272,  S.  C.  26  N.  E.  R.  46;  Gage  v. 

*  The  mandatory  part  of  the  decree  Goudy,    141    111.    215;    Ruchman  v. 

contains  the  specific  directions  of  the  Decker,  28  N.  J.  Eq.  5. 

court.     Daniel's  Ch.  Pr.,  1004.  ''McPherson   w.  Parker,  30  Cal.  455, 

'United    States    Equity    Rule,   86;  S.  C.  59  Am.  Dec.  129;   Wabash,  etc., 

Synnott    v.   Shaughnessy,   130  U.   S.  Co.  v.  Beers,  2  Black,  448. 
572 ;  McClaskey  v.  Barr,48  Fed.  R.  130. 
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and  decrees  are  molded  so  as  to  do  equity  in  the  particular 
case  it  is  obvious  that  there  can  be  but  two  general  classes  of 
decrees:  1.  Interlocutory  decrees.  2.  Final  decrees.^  An 
interlocutory  decree  has  often  been  defined  by  text  writers  and 
judges  to  be  any  decretal  order  or  decree  made  prior  to  the 
final  hearing  and  decision. ^  As  in  cases  of  judgments,  a  final 
decree  is  one  that  terminates  the  pending  suit  and  adjudicates 
the  entire  controversy  in  the  particular  case.^ 

§  1012.  Interlocutory  decrees. — An  interlocutory  decree  is 
one  making  some  order  or  decretal  order  in  the  progress  of 
a  case,  but  not  finally  disposing  of  the  suit.*  A  decree  declar- 
ing jurisdiction  is  merely  interlocutory,^  so  is  a  decree  or- 
dering the  payment  of  money  into  court,  or  a  decree  direct- 
ing the  delivery  of  property  to  a  receiver.^  In  short,  a  decree 
is  interlocutory  and  not  final  if  it  leaves  something  of  a  judicial 
nature  to  be  done  before  a  final  disposition  is  made  of  the  suit, 
but  if  the  thing  to  be  done  is  merely  ministerial  it  is  otherwise." 

§  1013.  Judgments  upon  issues  of  law  presented  by  a  de- 
murrer.— As  a  rule  judgments  upon  demurrers  are  not  final, 

»  Daniel's  Ch   Pr.  (5ed.),986.  Bond  v.  Marx,  53  Ala.  177;  Goodwin 

^Seton    on    Decrees,   1;    Beebe    v.  v.  Miller,  2  Miinf.  (Va.)  42. 

Russell,   19   How.    (U.  S.)    283,  285;  ^  Benjamin  u.  Dubois,  118  U.  S.  46. 

Brush   Electric   Light  Co.  v.  Electric  *  Forgay  v.  Conrad,  6  How.  (U.  S.) 

Imp.  Co.,  51  Fed.  R.  557.  201. 

*Many  of  the  cases  cited  in  the  pre-  'Burlington,  etc.,  Co.  v.  Simmons, 

ceding  sections  apply  to  decrees,  and  123  U.  S.  52;  Ward  v.  Funsten,  86  Va 

to    them     may    be  '  added,     Forbes  359,S.C.  lOS.  E.  R.415  ;  Hentigt'.  Page, 

V.   Tuckerman,    115   Mass.    115,    119;  102  U.  S.  219;  Callan  r.  May,  2  Black, 

Gerrish    r.    Black,    109     Mass.    474;  541 ;  Dufour  tJ.  Lang,  54  Fed.  R.  913 ; 

Lewisburgh  Bank  v.  Sheffey,  140  U.  S.  McMicken  v.  Perin,  20  How.  (U.  S.) 

445;   Barrel!  v.  Tilton,  119  U.  S.  637;  133;    Green  v.   Fisk,    103  U.  S.  518; 

St.  Louis,  etc. .R.R.Co.r.  Southern  Ex.  Grant  r.  Phenix  Co.,  106  U.  S.  429; 

Co.,108U.S.  24;  Cook's  Heirs  V.  Bay,  Parsons  r.  Robinson,  122  U.  S.  112; 

4  How.  (Miss.)  485 ;  Vanmeter  r.  Van-  Farrelly  r.Woodfolk,  19  How.  (U.  S.) 

meter3Gratt.  148 ;  Bellamy  r. Bellamy,  288 ;  Porter  v.  Pittsburgh,  etc.,  Co.  120 

4  Fla.342;  Walker  r.  Crawford,  70  Ala.  U.  S.  649;  Ogilvie  r.  Knox,  etc.,  Co., 

567;  Kelleyr.  Stanberry,  13Ohio,408,  2   Black,  539;    North   Carolina,   etc., 

421.  Co.  V.  Swasey,  23  AVall.  405 ;  Keystone, 

♦Dickenson   r.  Codwise,  11    Paige,  etc.,  Co.  v.  Martin,  132  U.  S.  91 ;  Har- 

189;    Hays  v.  May,  1  J.  J.  Mar.  497;  mon  r.  Stnithers,  48  Fed.  R.  260. 
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but  if  a  party  elects  to  stand  upon  a  ruling  on  demurrer  a  final 
judgment  may  be  entered.  Ordinarily,  however,  upon  a  rul- 
ing on  demurrer  there  is  an  interlocutory  order  for  a  further 
answer  or  reply.  As  a  ruling  on  demurrer  is  not  final  unless 
the  party  elects  to  stand  upon  it  no  appeal  lies  from  the  ruling.^ 
If  a  demurrer  to  a  complaint  or  declaration  is  sustained  and 
the  plaintiff  refuses  to  amend  or  plead  further  a  final  judgrnent 
is  entered  against  him,  and  so  it  is  if  a  demurrer  is  sustained 
to  the  reply  or  replication  and  he  refuses  to  further  plead.  If 
a  demurrer  to  an  answer  or  plea  is  overruled  and  the  plaintiff 
declines  to  reply  judgment  will  be  entered  against  him.  If  a 
demurrer  is  sustained  to  a  plea  or  answer  and  the  defendant 
declines  to  further  plead  a  judgment  may  be  entered  in  favor 
of  the  plaintiff. 

§  1014.  Judgment  on  dilatory  pleas  or  answers. — Where  a 
dilatory  plea  or  answer  is  filed  and  a  demurrer  is  inter- 
posed to  it  and  sustained  the  order  is  for  the  defendant  to  an- 
swer over.  If  he  declines  to  do  so  judgment  may  be  entered 
that  the  action  abate,  but  if  he  elects  to  answer  over  the  plead- 
ings are  resumed  and  the  case  proceeds  as  if  no  dilatory  plea 
or  answer  had  been  filed. 

§  1015.  Entry  of  Judgment — General  doctrine. — It  is  gen- 
erally held  that  the  entry  of  a  judgment  is  a  ministerial  and 
not  a  judicial  act.^     The  decision,  of  course,  is  a  judicial  act 

»Kirchner  v.  Wood,  48  Mich.  199;  County  Court,  32  Mo.  428;  Knapp  v. 

Guffee  V.  Mann,  62  Md.  248 ;  Rubey  v.  Marshall,  26  111.  63 ;  Gage  v.  Eich,  56 

8hain,  51  Mo.  116;  National  Banking  111.  297;    Hayes  v.  Caldwell,  5  Gilm. 

Co.  V.  Knaup,  55  Mo.  154;  Newell  v.  (111.)  33;  Warneru.Tomlinson,  1  Root 

Gatling,  7  Ind.  147;  Slaglev.  Bodmer,  (Conn.),  201 ;  Paddock  v.  Ins.  Co.,  12 

58Ind.465.    There  may,  of  course,  be  N.  Y.  591;  Elwell  v.  Johnson,  74  N. 

a  final   and  conclusive  judgment  on  Y.  80;    Johnson  v.  Polk  Co.,  24   Fla. 

demurrer,  but  until  there  is  a  judg-  28,  S.  C.  3  So.  Rep.  414;  Rose  v.  Gib- 

ment  there  is  nothing  more  than  a  son,  71  Ala.  35;  Shields  v.  Taylor,  13 

mere  order  or   ruling.      Cambridge,  Sm.  &  Mar.  127;    State  v.  Falconer, 

etc..   Bank  v.  Lynch,  76  N.  Y.  514;  (Ark.),   5  S.  W.   Rep.   193;   Elliott's 

Miller  v.  Railroad,  7  Neb.  227;  Mar-  App.  Proc,  §§  81,  82. 
gar  V.  Emerich,  4  Cal.  508;    State  v.        *  Con  well    v.  Kuykendall,  29   Kan. 

Justices,   58    Mo.   583;    Robinson    v.  707;    Estate  of  Newman,  75  Cal.  213; 
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in  all  that  the  term  implies,  but  tiie  act  of  entering  or  record- 
ing it  is  the  act  of  the  clerk,  prothonotary  or  other  ministerial 
officer  of  the  court.  The  judge  frames  or  promulgates  the 
judgment  or  decree  and  the  clerk  enters  it;  ^  but  the  statement 
of  the  grounds  on  which  the  judge  proceeds,  or  of  his  opinion,  is 
not  the  decree  or  judgment. ^  The  court  in  its  judicial  capacity 
must  act  upon  the  matter  and  its  decision  when  put  in  form  is 
the  judgment  or  decree  that  must  be  entered.^  It  is  said  that 
the  entry  of  a  judgment  is  not  essential  to  its  validity  and  the 
statement  is  supported  by  authority,^  but  to  constitute  a  judg- 
ment evidence,^  or  to  make  it  a  lien  on  land,  it  must  appear  of 
record,^  so  that  granting  the  soundness  of  the  doctrine  of  the 
authors  mentioned  in  the  note,  it  would  be  exceedingly  danger- 
ous to  permit  a  judgment  to  go  unrecorded.  It  can  be  true 
only  in  a  limited  sense  that  a  judgment  is  valid  although  not 
entered  of  record,  for  it  can  not  be  appealed  from  until  entered, 
nor  used  as  evidence,  nor  regarded  as  a  lien.  In  a  sense,  the 
judgment  exists,  although  not  entered  of  record,  and  the  par- 
ties undoubtedly  have  a  right  to  compel  its  entry;  '  but  until 
entered,  essential  elements  are,  as  we  believe,  entirely  absent.^ 

§  1016.   Judg:ments  should  be  entered  in  book  designated 
by  law. — In  order  to  make  a  judgment  complete  and  effective 
for  all  purposes,  it  must  be  entered  in  the  book  or  record  desig- 
nated by  law.^     According  to  the  authorities  a  judgment  en- 
Schuster  v.  Rader,  13  Col.  329;  Estate       ^  Roderigas  v.  East  River,  etc.,  76 
of  Cook,  77  Cal.  220.  S.  C.  11  Am.  St.     N.  Y.  316,  S.  C.  32  Am.  R.  309. 
R.  267;  Fish  t?.  Emerson,  44  N.Y.  376;        *  Freeman   on   Judgments,    §38;    1 
Matthews  v.  Houghton,  11  Me.  377;     Black  on  Judgments,  §106. 
Crim  V.  Kessing,  89  Cal.  478;  Los  An-        =  Hall  v.  Hudson,  20  Ala.  284. 
geles  Bank  v.  Raynor,  61  Cal.  145.  «To\vnshend  v.  Wesson.  4  Duer,  342. 

•  Robostelli  v.  NewYork,  etc.,  Co.,  34  '  Newman's  Lessee  v.  Cincinnati,  18 
Fed.  R.  719.  First  Nat.  Bank  v.Redick,  Ohio,  323,  331.  See  Hesse  v.  Mann, 
110  U.  S.  224,  S.  C.  3  Sup.  Ct.  R.  640;  40  Wis.  560;  Booth  v.  Farmers'  Bank, 
Barefield  ?>.  Bryan,  8  Ga.  463;    God-    4  Lans.  301. 

dard  v.  Coffin,  Daveis  (U.  S.  Dist.  C),  "  Passwater  v.  Edwards,  44  Ind.  343 ; 

381.  State  v.  Thistlethwaite,  83  Ind.  317. 

*  Fairbanks  V.  Amoskeag  Nat.  Bank,  '•'Parties  in  court  must  take  notice 
32  Fed.  R.  572;  Lee  y.  Carrollton,  etc.,  of  proceedings,  but  parties  not  in 
Asso.,  58  Md.  301.  court  who  are  sought  to  be  charged 
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tered  in  the  wrong  book  is  not  invalid  as  between  the  parties/ 
but  we  think  it  must  be  otherwise  as  to  third  persons  who  have 
no  effective  notice  of  the  judgment.  To  charge  a  person  not 
a  party  to  an  ordinary  suit  or  action  with  notice,  the  judgment 
should  be  entered  in  the  proper  record  or  book,^  for  the  reason 
that  a  third  person  is  required  to  examine  the  record  where  the 
judgment  should  of  right  be  entered,  and  not  other  books  or 
records. 

§  1017.  Time  of  entering  judgment. — There  is  a  diversity 
of  practice  as  to  the  time  a  judgment  may  be  entered,  some  of 
the  courts  holding  that  it  can  not  be  entered  while  a  motion  for 
a  new  trial,  a  motion  for  a  venire  denovo  or  the  like  is  pending, 
but  other  courts  hold  that  it  may  be  entered  although  such  a 
motion  may  be  pending.  The  subject  is  so  largely  one  of  statu- 
tory regulation  that  little  more  can  be  done  than  suggest  that 
the  statute  must  be  consulted  and  followed.  The  failure  to 
enter  judgment  within  the  time  prescribed  does  not  invalidate 
it.^  The  time  of  entering  a  judgment  is  important  in  those 
States  where  the  lien  attaches,  not  as  at  common  law,  on  the 
first  day  of  the  term,  but  on  the  day  the  entry  is  made.  So  far, 
however,  as  affects  the  rights  of  the  parties  themselves  the 
time  of  entering  the  judgment  is  seldom  material,  provided  it 
be  done  in  term,  and  while  the  parties  are  still  in  court.* 

■with  constructive    notice    by   record  Estate,  27  Pa.  St.336;  Myer  v.  Fegaly, 

are  not  bound  unless  the  record  is  a  39  Pa.  St.  429;  Anthony  v.  Taylor,  68 

proper    one    and    free  from    defects  Texas,  403,  S.C.  4  S.W.  R.  531 ;  Thomas 

likely  to  mislead.     Birdsall  v.  Russell,  v.  Desney,  57  Iowa,  58,  S.  C.  10  N.  W. 

29  N.  Y.  220,250;  Jones  v.  McNarrin,  R.  315,  Heils'  Appeal,  40  Pa.  St.  453, 

68  Me.  334,  S.  C.  28  Am.  R.  66;  Gil-  S.  C.  80  Am.  Dec.  590;  Ridgway's  Ap- 

christ,  etc.,  v.  Gough,  63  Ind.  570.  peal,  15  Pa.  St.  177,  S.  C.  53  Am.  Dec. 

'Bond  V.  Citizens'  National  Bank,  586;  Fuller  v.  Nelson,  35  Minn.  213, 

65Md.498,  S.  C.4Atl.R.893;  Jorgen-  S.  C.  28  N.   W.  R.  511;   Johnson  v. 

sen  V.  Griffin,  14  Minn.  464;   Thomp-  Hess,  126  Ind.  298. 
son  V.  Bickford,  19  Minn.  17.  ^  First  National  Bank  of  Oakland  v. 

'Metz  «.  State   Bank,  7  Neb.   165;  Wolff,   79  Cal.  69,  S.  C.  21   Pac.  R. 

Sterling,  etc.,Co.?7.Early,69 la.  94,  S.C.  551;    Bundy  v.  Maginess,  76  Cal.  532, 

28  N.W.R.  458,  Schenectady  &S. Plank  S.  C.  18  Pac.  R.  668.     See,  generally, 

Road  Co.  V.Thatcher  6  How.  Pr.  226;  Shephard   v.   Brenton,   20  Iowa,   41; 

Nye  V.  Moody,  70  Texas,  434,  S.  C.  8  S.  Murdock  v.  Ganahl,  47  Mo.  135. 
W.    R.   606.      See,    generally,   Jones'         *  For   a   discussion   of   the    general 
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§  1018.  Form  and  contents  of  judgments. — A  judgment  or 
decree  must  specify  in  apt  words  the  relief  awarded.  It  has 
been  said  that  the  proper  words  are  "that  it  is  considered,"  not 
that  "it  is  ordered  and  resolved"  and  the  reason  assigned  for 
this  decision  is  that  the  judgment  is  not  that  of  the  judges, 
"but  the  act  of  the  law  pronounced  and  declared  by  the  court 
upon  determination  and  inquiry."^  It  must  show  by  appro- 
priate language  that  it  is  the  sentence  or  judgment  of  the  court, 
as  a  mere  preparatory  statement,  paper  or  order  is  not  a  judg- 
ment.'^ Where  the  relief  consists  in  the  award  of  a  money  re- 
covery the  amount  should  be  specifically  stated. '*  Some  of  the 
cases  go  so  far  as  to  hold  that  the  designation  of  the  amount 
by  the  "use  of  the  dollar  mark,"  is  not  sufficient,  but  this 
seems  to  us  to  be  an  unreasonably  strict  rule.^  Where  a  money 
recovery  is  awarded  the  statement  of  the  amount  must  be  in 
the  United  States  denomination  of  money.-''  If  the  judgment 
is  payable  only  in  coined  money  that  should  be  specified,  other- 
wise it  will  be  held  to  be  for  money  only  and  not  for  coined 

question,    see    1    Freeman  on   Judg-  *  Lane  ».  Bommelmann,  21  111.  143; 

ments,  §39 a;  1  Black  on  Judgments,  Lawrence  v.  Fast,  20  111.  33S,  S.  C.  71 

121,  122.  Am.  Dec.  274;  Carpenter  i'.  Sherfy,  71 

'Bakerv.  State,3  Ark.491;  Warer.  111.   427;    Richardson    v.    Rogers,    37 

Pennington,  15  Ark.  226.    Much  to  the  Minn.  461,  S.  C.  35  N.  W.  Rep.  270; 

same  effect  is  the  decision  in  Needham  Pittsburgh,  etc.,  Co.  v.  Chicago,  53  III. 

V.  Gillaspy,  49   Ind.245;  1    Black  on  80;  Tiddy.  Rines,  26  Minn.  201 ;  Smith 

Judgments,  §2;  1  Freeman  on  Judg-  v.  Miller,  8  N.  J.  Law,  175,  S.  C.  14 

ments,  §  46.  Am.  Dec.  418 ;    Hopper  v.  Lucas,  86 

'Whitwell  V.  Emory,  3  Mich.  84,  S.  Ind.   43,    citing  some   of    the   above 

C.  59  Am.  Dec.  220;  Putnam  u.  Crom-  named  cases  and  also  Woods  r.  Free- 

bie,  34  Barb.  232;  Demens  (;.  Poyntz,  man,  1  Wall. 398;  People?'.  San  Fran- 

25Fla.654,S.  C.6So.  Rep.  261;  Dunns  cisco,  etc..  Union,  31  Cal.  132.     We 

V.  Batchelor,  3  Dev.  &  B.  52.  See,  gen-  think    that    as    courts    take   judicial 

erally,  Bevington  tJ.  Buck,  18  Ind.414;  knowledge  of    the    abbreviations  in 

Ashley  v.  Laird,  14  Ind.  222.  general  use,  they  should  be  deemed  to 

'Jones  «.  Acre,  Minor,  5;  Berry  v.  know,  as  should  all  persons,  the  mean- 
Anderson,  2  How.  (Miss.)  649;  Bat-  ing  "of  the  dollar  mark."  AVe  be- 
tell  V.  Lowery,  46  Iowa,  49;  Early  t>.  lieve  that  even  if  the  judgment  is  vul- 
Moore,  4  Munf .  262 ;  Bartle  r.  Plane,  nerable  upon  a  direct  attack  it  is  not 
68  Iowa,  227,  S.  C.  26  N.  W.  Rep.  88;  void.  Fullerton  v.  Kelliher,  48  Mo. 
Noyes  t\  Newmarch,  1  Allen,  51 ;  Lea  542. 
V.  Yates,  40  Ga.  56.  '  Erlanger  t7.  Avegno,  24  La.  Ann.  77. 
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gold  or  silver.^  Where  the  judgment  directly  operates  upon 
or  affects  property  specifically  the  property  must  be  described 
with  reasonable  certainty,"  but  this  rule  does  not  apply  in  cases 
where,  as  in  ordinary  money  judgments,  the  judgment  operates 
simply  as  a  general  lien. 

§  1019.  Construction  of  Judgments  and  entries. — The  weight 
of  authority  is  that  a  judgment  entry  is  not  to  be  defeated  by 
an  illiberal  construction  and  that  the  absence  of  technical  words 
will  not  impair  its  effect,  if  words  are  used  that  convey  the 
meaning  of  the  court  and  impress  the  entry  with  the  character 
of  a  judgment.-^  If  a  judgment  entry  is  confused  or  obscure 
the  obscurity  and  uncertainty  may  be  removed  by  recitals  or 
statements  in  other  parts  of  the  record,  and  for  the  purpose  of 
ascertaining  the  meaning  and  effect  of  such  an  entry  it  is  proper 
to  refer  to  such  statements  and  recitals.*  If  the  entry  is  so 
uncertain  as  not  to.  convey  any  definite  legal  meaning  then  it 


*  There  is  much  conflict  upon  the 
question  whether  a  judgment  can  be 
given  for  coined  money.  Bronson  v. 
Rodes,  7  Wall.  229;  Butler  v.  Hor- 
witz,  7  Wall.  258;  Dewing  v.  Sears,  11 
Wall.  379;  Trebilcock  v.  Wilson,  12 
Wall.  687;  Hepburn  v.  Griswold,  8 
Wall.  604;  Reed  v.  Eldredge,  27  Cal. 
346;  Killough  v.  Alford,  32  Tex.  457; 
Burling??.  Goodman,  1  Nev.  314;  Da- 
vis V.  Field,  43  Vt.  221 ;  Windisch  v. 
Gussett,  30  Texas,  744;  Flournoy  v. 
Healy,  31  Texas,  590;  Independent, 
etc.,  Co.  V.  Thomas,  104  Mass.  192; 
Chrysler  v.  Renois,  43  N.  Y.  209; 
McCalla  v.  Ely,  64  Pa.  St.  254 ;  Phil- 
lips V.  Dugan,  21  Ohio  St.  466,  S.  C.  8 
Am.  R.  66;  Hittson  v.  Davenport,  4 
Colo.  169. 

'.Tones  v.  Minonge.  29  Ark.  637; 
Hearne  v.  Erhard,  .33  Texas,  60. 

'  Peniston  v.  Somers,  15  La.  Ann. 
679;  Bell  V.  Massey,  14  La.  Ann.  831  ; 
Fowler  v.  Doyle,  16  Iowa,  534 ;  Little, 
etc.,  Co.  V.  Little,  etc.,  Co.,  11  Colo. 
223,  S.  C.  7  Am.  St.  R.  226 ;  Terry  v. 


Berry,  13  Nev.  514;  Clark  v.  Melton, 
19  So.  Car.  498;  Elliott  V.Jordan,  7 
Baxter,  376;  Church  v.  Grossman,  41 
Iowa,  373;  Lewis  v.  Watrus,  7  Neb. 
477;  Kase  v.  Best,  15  Pa.  St.  101,  S. 
C.  53  Am.  Dec.  573;  Foot  v.  Glover,  4 
Blackf.  313;  Beers  v.  Shannon,  73  N. 
Y.  292;  Finnagan  v.  Manchester,  12 
Iowa,  521. 

^Fleenor  v.  Driskill,  97  Ind.  27; 
Flack  V.  Andrews,  86  Ala.  395 ;  Hoffer- 
bert  V.  Klinkhardt,  58  111.  450;  Wal- 
ker V.  Page,  21  Gratt.  636;  Clay  v. 
Hildebrand,  34  Kan.  694;  Barnes  v. 
Michigan,  etc.,  Co.,  54  Mich.  243^ 
Malaney  v.  Hughes,  50  N.  J.  L.  546; 
Boyd  V.  Baynham,  5  Humph.  385,  S. 
C.  42  Am.  Dec.  438;  Winchester  v. 
Beardin,  10  Humph.  247,  S.  C.51  Am. 
Dec.  702;  Wittick  v.  Traun,  25  Ala. 
317 ;  Barrett  v.  Garragan,  16  Iowa,  47  ; 
Lyles  V.  McClure,  1  Baily  (So.  Car.), 
7;  Ellis  V.  Dunn,  3  Ala.  632;  Ladnier 
V.  Ladnier,  64  Miss.  368,  S.  C.  1  So.  R. 
492. 
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can  not  be  made  effective  by  reference  to  other  parts  of  the 
record,  for  elements  indispensably  essential  to  the  existence  of 
a  judgment  can  not  be  entirely  supplied,  as  all  that  a  reference 
to  other  parts  of  the  record  can  do  is  to  supply  defects  caused 
by  uncertainty;  at  all  events,  the  judgment  can  not  be  made  up 
wholly  from  recitals  in  other  parts  of  the  record.' 

§  10'20.  Verdict  or  lindinj;  not  conclusive. — It  is  the  judg- 
ment or  decree,  and  not  the  verdict  or  finding  that  expresses 
the  sentence  of  the  law.  The  court  as  the  organ  of  the  law — 
and  only  the  court  can  pronounce  the  ultimate  law  of  the  case 
— pronounces  the  judgment  which  gives  effect  to  the  finding 
or  verdict.  The  finding  or  verdict  does  not  have  the  force  of 
a  judgment  of  the  court,  for  the  utmost  effect  that  can  be 
assigned  to  it  is  that,  if  valid  or  effective,  it  authorizes  a  judg- 
ment.^ 

§  1021.   Judgments  must  follow  the  verdict  or  finding. — 

A  judgment  upon  an  issue  of  fact  must  rest  upon  a  sufficient 
foundation,  and  that  foundation  is  the  verdict  of  the  jury  where 
the  case  is  tried  by  the  jury,  or  the  finding  of  facts  where  the 
trial  is  by  the  court. ^  In  every  case  the  facts  must  be  known 
and  found  before  the  judgment  can  be  authoritatively  and 
justly  pronounced  and  entered  of  record.  The  court  can  not, 
except  in  suits  in  equity,  where,  as  we  have  elsewhere  shown, 
the  finding  of  the  jury  is  advisory,  substitute  its  judgment  of 
the  facts  for  that  of  the  jury.  If  the  court  believes  the  con- 
clusion of  the  jury  to  be  erroneous  it  should  award  a  new  trial 
or  a  venire  de  novo.^ 

'  Batle  V.  Plane,  68  Iowa,  227,  S.  C.  Dunlap  v.  Robinson,  12  Ohio  St.  530; 

26  N.  W.  R.  88;  Lea  v.  Yates,  40  Ga.  Pollitz  ?'.8ohelI,  30  Fed. R.  421 ;  Hawks 

56;  Case  r.  Plato,  54  Iowa,  64,  S.  C.  6  v.  Truesdell,   99   Mass.  557;    Shuk  v. 

N.  W.  R.  128.  Wilson,  13  Ind.  129. 

*  Reed  v.  Proprietors,  8  How.  (U.  '  Nordyke,  etc.,  Co.  r.  Dickson,  76 

S.)  274 ;    Smith  v.  McCool,  16  Wall.  Ind.  188;  Scotton  v.  IVIann,  89  Ind.  404 ; 

560;  Whitaker  v.  Bramson,  2   Paine,  Robostelli  v.  New  York,  etc.,  Co.,  34 

209 ;  Pearson  v.  Post,  2  Dak.  220,  S.  C.  Fed.  R.  507. 

9  N.  AV.  R.  ()84  ;    (lurnea  v.  Seeley,  m  *  Mitchell  r.Geisendorff,  44  Ind.  358 ; 

111.  500;  Savior  i\  Hicks,  36   Pa.  St.  Buck  v.  Little,  24  Miss.  463. 
392;  McReady  v.  Rogers,  1.  Neb.  124; 
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§  1022.  Joint  and  several  Judgments. — The  rule  of  the  com- 
mon law  is  that  where  there  are  joint  defendants  the  judgment, 
save  in  exceptional  cases,  must  be  rendered  against  all  of  the 
defendants.'  The  statutes  of  most  of  the  States  have  changed 
the  common  law  rule.^  The  rule  declared  by  many  of  the 
statutes  is  that,  although  all  of  the  defendants  are  sued  and 
summoned,  the  plaintiff  may  take  judgment  against  one  or 
more  of  them  if  entitled  thereto,  had  he  sued  them  severally. 
If  a  several  action  could  be  maintained  against  one  or  more  of 
the  defendants,  then,  a  several  judgment  may  be  rendered 
although  the  suit  is  against  all  the  defendants  and  all  are  served 
with  process.  The  exceptions  to  the  common  law  rule  that  the 
judgment  must  be  against  all  of  the  defendants  were  these:  1. 
Where  the  contract  was  admitted  and  a  discharge  as  by  bank- 
ruptcy or  the  like  was  shown  by  one  or  more  of  the  defendants. 

2.  Where  one  or  more  of  the  defendants  pleaded  and  proved 
an  incapacity  to  contract,  as  infancy,   coverture  or  the  like. 

3.  Where  a  return  of  non  est  inventus  was  made  as  to  one  or 
more  of  the  defendants,  and  proceedings  of  outlawry  were 
taken. ^  The  general  rule  is  that  the  plaintiff  by  taking  judg- 
ment against  one  or  more  of  several  joint  obligors  releases  the 

iNoke  V.  Ingham,  1  Wils.  89;  Pal-  93  U.  S.  289;  D'Arcy  v.  Ketchum,  11 
mer  v.  Crosby,  1  Blackf.  139;  Gibbons  How.  (U.  S.)  165. 
V.  Surber,  4  Blackf.  155;  Aten  v.  « Stafford  r;.  Nutt,  51  Ind.  535;  Hub- 
Brown,  14  111.  App.  451;  Murdy  v.  bell  v.  Woolf,  15  Ind.  204;  Carmien  v. 
McCutcheon,  95  Pa.  St.  435;  Wood-  Whitaker,  36  Ind.509;  Erwin  w.  Scot- 
ward  V.  Newhall,  1  Pick.  500;  Taylor  ten,  40  Ind.  389;  Moore  v.  Estes,  79 
V.  Beck,  3  Rand.  (Va.)  316;  Minor  v.  Ky.  282;  Hout  v.  Wise,  27  Minn.  68; 
The  Bank,  1  Pet.  46;  Proctor  v.  Lewis,  Parker  v.  Jackson,  16  Barb.  33;  Van 
50  Mich.  329 ;  Fisk  v.  Henarie,  14  Ore.  Ness  v.  Corkins,  12  Wis.  186 ;  Stedeker 
29;  Enterprise,  etc.,  Co.  V.Bradley,  17  v.  Bernard,  102  N.  Y.  327;  Lee  v. 
111.  App.  509.  See,  generally,  Netso  Basey,  85  Ind.  543;  Blodget  v.Mot- 
V.  Foss,  21  Fla.  143 ;    Maynard  v.  Pon-  ris,  14  N.  Y.  482. 

der,  75  Ga.  664;    Lenoir  w.  Moore,  61  ^  Cabell  v.  Vaughan,  1  Saund.  291, 

Miss.  400;    Wootters  v.  Kauffman,  67  n.  4;  Rex  v.  Young,  2  Amt.  448;  Rex 

Tex. 488;  Depew  ?).Wheelan,  6  Blackf.  v.  Chapman,  3  Amt.  811.     See  Gilman 

485 ;  Stapp  v.  Davis,  78  Ind.  128 ;  Gray  v.  Rives,  10  Pet.  298 ;  United  States  v. 

r.    Stuart,  33  Gratt.  351;     Midkiff  v.  Lefiier,  11  Pet.  86;    Stern  v.  Stern,  44 

Lusher,  27  W.Va.439;  Sawinv.Kenny,  111.  App.  107;    King  County  v.  Ferry. 

5  Wash.  536. 
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others,^  but  this  rule  has  been  materially  modified  by  statutes 
in  many  of  the  States. 

§  1023.  Jiido^nients  whore  pleas  or  answers  in  bar  are 
filed. — Where  pleadings  are  filed  a  judgment  by  default  as  f(jr 
failure  to  plead  or  to  obey  a  rule  can  not  properly  be  entered. 
In  such  a  case  the  judgment  can  not  be  by  default  for  the 
reason  that  pleadings  are  on  file  and  these  prevent  a  default. 
The  practice  is  this:  When  the  case  is  called  for  trial  the 
absent  party  is  called  as  in  cases  of  default  for  failure  to  plead, 
and  the  case  submitted  for  trial. ^  The  judgment  is  not  by  de- 
fault or  nil  dicit,  but  as  upon  trial  and  finding  or  verdict. 


'Mason  v.  Eldred,  6  Wall.  231, 
overruling  Sheehy  v.  Mandeville,  6 
Cranch,  254;  People  r.  Harrison,  82 
111.  84;  Sessions  v.  Johnson,  95  U.  S. 
347;  Kendall  v.  Hamilton,  4  L.  R. 
App.  Cases,  504;  Wilson  v.  Buell,  117 
Ind.  315;  Ferrall  v.  Bradford,  2  Fla. 
608,  S.  C.  50  Am.  Dec.  293;  Lauer  v. 
Bandow,  48  Wis.  638;  Jameson  v. 
Grimsham,  25  111.  468.  See,  gener- 
ally, Westheimer  v.  Craig  (Md.),  25 
Atl.  R.  419;  Keith  v.  Edwards,  42  111. 
App.  250;  McLaran  r.Wilhelm,  50  Mo. 
App.  658;  Murtland  v.  Floyd,  153  Pa. 
St.  99,  S.  C.  25  Atl.  R.  1038;  Camp- 
bell V.  Floyd,  153  Pa.  St.  84,  S.  C.  25 
Atl.  R.  1033. 

"  Chivington  v.  Colorado,  etc.,  Co., 
9  Colo.  597;  White  v.  Thompson,  1 
Breese  (111.),  72;  Harris  v.  Muskin- 
gum, etc.,  Co.,  4  Blackf.  267,  S.  C.  29 
Am.  Dec.  372;  Firestone  v.  Firestone, 
78  Ind.  534;  Maddox  v.  Pulliam,  5 
Blackf.  205 ;  Love  v.  Hall,  70  Ind.  326 ; 
Kellenberger  v.  Perrin,  46  Ind.  282; 
Norris  v.  Dodge,  23  Ind.  190;  Kirby  v. 
Holmes,  6  Ind.  33;  Ellison  v.  Nickols, 
1  Ind.  477;  Elliott  v.  Leak,  4  Mo.  540; 
Alexander  v.  Stewart,  23  Ark.  18; 
Reed  r.  State  Bank,  5  Ark.  193;  Mc- 
Allister u.Ball,  24  111.  149;  VanDusen 


V.  Pomeroy,  24  111.  289 ;  Patten  v.  Haze- 
well,  34  Barb.  421;  McKaughan  v. 
Harrison,  25 Texas  (Supp.),461 ;  Able 
r.Chandler,  12  Texas,  88,  S.  C.  62  Am. 
Dec.  578 ;  Mason  v.  Abbott,  83  111.  445  ; 
Levi  V.  Monroe,  11  Iowa,  453;  Canal 
Bank  v.  Newberry,  7  Iowa,  4;  Taylor 
V.  McNairy,  42  Miss.  276;  Ruch  v. 
Jones,  33  Mo.  393;  Cox  v.  Capron,  10 
Mo.  691;  Briggs  v.  Sholes,  14  N.  H. 
262;  Kidd  v.  Harris,  30  Miss.  396.  In 
jurisdictions  where  the  common  law 
rule  prevails,  the  case  must  be  sub- 
mitted to  a  jury.  2  Arch.  Civil  Pr.,  28 ; 
Graham's  Pr.,  631.  But  in  some  of  the 
States  the  rule  is  changed,  and  if  the 
defendant  fails  to  appear  the  case  may 
be  submitted  to  the  court  for  trial. 
Love  V.  Hall,  76  Ind.  326.  The  rule  is 
general  that  no  judgment  by  default 
can  be  entered  where  the  defentl- 
ant  has  on  die  a  pleading  present- 
ing an  issue  that  has  not  been  dis- 
posed of.  Arbuckle  v.  Bowman,  6 
Iowa,  70;  Coffin  r.  Kemp,  4  G.  Gr. 
(la.)  119;  Steamboat  Osprey  v.  Jen- 
kins, 9  Mo.  643 ;  Hirsh  v.  Clawson.  10{> 
Ind.  329;  Jenkin  v.  McCully,  Mor. 
(la.)  447 ;  Steelman  r\  W'atson,  5  Gilm. 
(111.)  249;  OlipLant  r.  Whitney,  34 
Cal.  25. 
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§  1024.  Judgment  by  default. — In  strictness  the  term  '  'judg- 
ment by  default,"  means  a  judgment  rendered  against  a  defend- 
ant served  with  process  who  fails  to  appear,  but  modern  usage 
has  assigned  a  wider  meaning  to  the  term.  A  judgment  by 
default  as  the  term  is  now  ordinarily  used  means  a  judgment 
entered  because  of  a  failure  to  obey  some  rule  or  order  of  the 
court  as  well  as  a  judgment  rendered  upon  a  failure  to  enter 
an  appearance.  \Vhere  there  is  a  failure  to  appear,  a  default 
may  at  once  be  entered,  but  if  there  is  an  appearance  the  usual 
practice  is  to  take  a  rule,  and  if  the  rule  is  not  complied  with 
the  defendant  is  called,  and  assessment  of  damages  made  and 
judgment  entered. 

§  1025.  Default  admits  facts  pleaded,  but  not  their  legal 
sufficiency. — A  default  admits  the  facts  pleaded,  but  it  does 
not  admit  the  existence  of  a  cause  of  action.^  It  concedes  the 
facts  to  be  true,  but  it  does  not  admit  that  they  are  sufficient 
to  authorize  a  recovery.  As  a  default  does  not  admit  that  the 
facts  are  sufficient  to  constitute  a  cause  of  action  it  is  indis- 
pensably necessary  that  there  should  be  a  good  complaint  or 
declaration. 2  As  there  is  no  evidence  heard  except  upon  the 
question  of  damages,  defects  in  a  complaint  are  not  aided  by  a 
verdict. 

§  1026.  Jurisdiction  must  exist  to  authorize  Judgment  by 
default. — A  judgment  by  default  can  not  be  sustained  as  against 
a  direct  attack  unless  the  record  shows  jurisdiction  of  the  sub- 
ject and  the  person.  Contrary  to  the  general  rule  there  is  no 
presumption  on  appeal  of  jurisdiction  in  the  trial  court  where 
the  judgment  is  rendered  by  default,  hence,  the  record  must 
affirmatively    show    service    of    process  upon    the  defendant.^ 

'Hallock   V.  Jaudin,   34   Cal.    167;        ^Schloss  v.  White,  16  Cal.  65;  Joyce 

Barron  v.  Frink,  30  Cal.  486.  v.  .Joyce,  5  Cal.  449;  Winslow  v.  Lam- 

2  Old  V.  Mohler,  122  Ind.  594;  Col-  bard,"  57  Me.  356;  Eltzroth  v.  Voris, 
lins  r.  Gibbs,  2  Burr.  899;  Abbe  v.  74  Ind.  459.  Some  of  the  authorities 
Marr,  14  Cal.  210;  Strock  v.  Common-  go  very  far  upon  this  subject.  Hud- 
wealth,  90  Pa.  St.  272 ;  Gould  PL,  471 ;  son  v.  Breeding,  7  Ark.  445 ;  Elligood 
Bliss  Code  PI.,  §438;  Elliott's  App.  v.  Cannon,  4  Harring.  176;  Connoly 
Proc,  475.  V.  Railroad,  29  Ala.  273. 
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Our  opinion  is  that  where  there  is  jurisdiction  of  the  person  or 
service  of  process,  although  defecti\x',  but  not  entirely  ineffec- 
tive, application  for  relief  should  be  made  in  the  first  instance 
to  the  trial  court. ^ 

§  1027.  What  constitutes  a  default. — We  have  already  said 
in  general  terms  that  a  failure  to  appear,^  to  plead,  to  discharge 
a  rule  or  obey  an  order  of  court  may  constitute  a  default,  but 
it  seems  proper  to  treat  the  subject  with  somewhat  more  par- 
ticularity. Where  a  rule  to  plead  is  entered,  and  is  not  dis- 
charged a  default  may  generally  be  taken. ^  Where  the  default 
is  alleged  on  failure  to  plead  as  ruled  it  must  appear  that  the 
rule  was  properly  taken. ^  If  the  defendant  after  pleading, 
withdraws  his  appearance  his  answer  or  plea  is  withdrawn  and 
a  default  may  be  entered  against  liim.-'^  A  plaintiff  who  has 
been  ruled  to  reply  may  be  defaulted  for  a  failure  to  comply 
with  the  rule/'  A  defendant  who  fails  to  comply  with  a  rule 
to  answer  may  be  defaulted  and  judgment  entered  against  him.' 
If  a  defendant  furnishes  the  plaintiff  with  a  copy  of  a  plea  or 
answer  there  can  be  no  default,  although  there  is  no  plea  or 
answer  on  file,  unless  notice  to  the  defendant  to  file  a  plea  or 
answer  is  given, ^  but  upon  general  principles  a  defendant  in 
such  a  case  must  move  against  the  default  promptly  or  he  will 

'  Elliott's  App.  Proc,  §§  328-332,  and  ♦  Green  v.  Hallowell,  9  Pa.  St.  53. 

cases  cited.  ^Carver  v.  Williams,  10  Ind.  267. 

"Langdon  v.  Bullock,  8   Ind.  341;  ®  Moore  v.  Sauborin,  42  Mo.  470;  St. 

Trew  V.  Gaskill,  10  Ind.  265;    Law  r.  Louis   v.  Clemens,  36   Mo.  467.      See 

Duncan,  2  Brev.  (S.  Car.)  263;  Lang-  Arnold  v.  Palmer,  23  Mo.  411 ;  Demp- 

ford  I'.  Ottumwa,  etc.,  Co.,  53  la.  415;  sey  v.  Harrison,  4  Mo.  267. 

Hardy  v.  Miller,  11  Neb.  395.  '  Haldeman    v.  Starrett,  23  111.  393; 

^  Hewett  V.  Cobb,  40  Miss.  61 ;  Gat-  Luke?'.Johnnycake,9  Kan.  511 ;  Pfantz 

ton  V.  Walker,  4    Eng.    (Ark.)   199;  v.  Culver,  13  Iowa,  312;  Rhoades  v. 

Tagert    v.   Ilarkness,  1  Eng.   (Ark.)  Delaney,  50  Ind.  468;  Young  r.  State 

528;    Hardy  v.  Miller,  11  Neb.  395;  Bank,  4   Ind.  301,  S.  C.  58  Am.  Dec 

Law  V.  Duncan,  2  Brev.  (S.  Car.)  263 ;  630 ;  McCollum  v.  Lougan,  29  Mo.  451 

Manville  r.  Parks,  7  Colo.  128;  Harri-  Providence  Tool  Co.  v.  Prader,  32Cal 

son   V.  Kramer,  3   la.  543;  Dewey  v.  634;  Stewart    r.  Goode,  29   Ala.  476 

Lewis,   12  Neb.  306;    Wooddridge  v.  Jelley  r.  Gaff,  56  Ind.  331 ;    Rislier  r 

Brown,  1  Tex.  478;  London,  etc.,  Co.  Morgan,  r>(^  Ind.  172. 

I'.  Lee,  66  Tex.  247  ;  Webb  v.  Stevens,  "^  Smith  c.  Wells,  6  Johns.  286 ;  Hest- 

14  Mo.  480 ;  Loney  c.  Bailey,  43  Md.  10.  res  r.  Clements,  21  Cal.  425. 
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be  cut  off  by  the  doctrine  of  waiver.  In  many  jurisdictions  a 
default  may  be  taken  for  a  failure  to  discharge  a  rule  to  answer 
interrogatories  or  the  like.^ 

§  1028.  Time  to  plead — Computation  of. — The  general  rule 
is  that  where  a  rule  to  answer  is  taken  to  operate  within  a 
designated  time  no  default  can  be  taken  until  the  time  desig- 
nated has  fully  expired.^  Reasonable  time  in  which  to  plead 
should  be  given  the  defendant,  and  where  a  plaintiff  himself 
complies  with  a  rule  he  can  not  justly  exact  an  answer  from 
the  defendant  on  the  same  day.^  Waiver  of  the  right  to  object 
that  a  default  was  prematurely  or  improperly  taken  exists 
where  a  party  in  court  upon  process  or  by  appearance  fails  to 
opportunely  and  appropriately  assail  the  entry  .^  A  plaintiff  does 
not  lose  his  right  to  have  a  default  by  a  failure  to  take  it  when 
the  rule  expires,  but  he  may  exercise  the  right  at  any  subse- 
quent time  provided  an  answer  is  not  filed  in  the  meantime.^ 

§  1029.  Default — Amended  pleadings — Rule  to  answer  or 
reply. — The  rule  that  a  default  can  not  be  entered  while  a  plea 
or  motion  is  on  file  and  undisposed  of  does  not  apply  where  an 
amended  complaint  or  declaration  setting  up  an  essentially 
different  cause  of  action  is  filed,  although  there  may  be  a 
motion,  demurrer,  or  answer  to  the  original  complaint  or  dec- 
laration on  file.*^  When  an  amended  pleading  is  filed  it  super- 
sedes the  original,  and  hence  an  answer  to  the  original  can 

'  Reed  v.  Spayde,  56  Ind.  394.     See,  4  Sup.  Ct.  R.  71 ;  Burt  v.  Scrautom,  1 

generally,  Rollins  v.  Coggshall,  29  la.  Cal.  416;    Hoguet  v.  Wallace,  28  N.  ,J. 

510;  State  v.  McDonnell,  13  La.  Ann.  L.  523;    Harper  v.  Biles,  115  Pa.  St. 

231.  594,  S.  C.  8  Atl.  R.  446;  West  v.  Will- 

*  Fowler  v.  Smith,  1  Rob.  (La.)  448;  iamson,  1  Swan.  276;  Glover  v.  Hoi- 
Lash  V.  Warren  (Tex.),  14  S.  W.  R.  man,  3  Heisk.  519;  Mitchell  v.  Aten, 
694;  Mitchell  u.  McCorkle,  69  Ind.  37  Kan.  33,  S.  C.  14  Pac.  R.  497;  Jones 
184;    Clegg  v.   Fithian,   32   Ind.   90;  v.  Null,  9  Neb.  57. 

Kuhuke  v.  Wright,  22  Kan.  464.  ^  Manville  v.  Parks,  7  Col.  128. 

^  Randall  v.  Circuit  Judge,  97  Mich.  ^  Seawell  v.  Crawford,  55  Fed.  Rep. 

623,  S.  C.  55  N.  W.  R.  666;    Ferris  v.  729;    Robinson   v.   Keys,   9   Humph. 

Walter,  2  Col.  App.  450,  S.  C.  31  Pac.  (Tenn.)  143;    Huckvale  v.  Kendal,  3 

R.  231.  Barn.  &  Aid.  137. 

♦  White  V.  Crow,  110  U.  S.  183,  S.C. 
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not  be  considered  as  an  answer  to  the  amended  pleading.'  But 
in  order  to  authorize  tlie  entry  of  default  for  a  failure  to  an- 
swer or  reply  to  an  amended  pleading,  the  appropriate  rule 
must  be  entered.^ 

§  1030.   Effect   of  failure    to  formally  enter  default. — A 

failure  to  enter  a  default  is  a  mere  irregularity,  and  does  not 
render  the  judgment  erroneous.-^  An  omission,  such  as  the 
failure  to  call  the  defendant  or  to  formally  note  the  default, 
does  not  affect  the  substantial  merits  of  the  case,  and  hence 
the  irregularity  should  be  regarded  as  an  uninfluential  error. 
If,  however,  it  should  appear  that  there  was  no  authority  to 
enter  a  default,  or  no  just  reason  for  doing  so,  there  should  be 
a  reversal,  although  no  exceptions  may  have  been  taken,  since 
there  was  no  opportunity  to  except,  but,  as  we  believe,  where 
there  is  jurisdiction  the  application  for  relief  should  first  be 
made  to  the  court  of  original  jurisdiction. 

§  1031.  Default  does  not  admit  amount  of  damages. — A  de- 
fault does  not  admit  the  amount  of  damages^  alleged,  and  a 
defendant  for  the  purpose  of  reducing  damages  may  appear  and 
introduce  evidence.-^  Where,  however,  the  right  to  give  evi- 
dence in  mitigation  or  reduction  of  damages  depends  upon  an 
affirmative  plea  or  answer,  as  payment,  accord  and  satisfaction 
or  the  like  no  contest  can  be  made  by  the  defendant. 

'Brown   v.   Railroad  Co.,  18  N.  Y.  ''Vogel  v.  Brown  Tp.,  112  Ind.  299; 

495,  496;    Berghoff  v.   McDonald,  87  Woolery  v.   Grayson,    110    Ind.    149; 

Ind.  549;    Kennedy  v.  Anderson,  98  Drake  r.  Duvenick,  45  Cal.  455;  Rush- 

Ind.  151 ;  Eshelman  r.  Snyder,  82  Ind.  ing   v.   Thompson,   20   Fla.   583,  595. 

498;  Williams  v.  West,  2  Ohio  St.  82,  Compare  State  v.  Gorley,  2  la.  52,  57. 

90;    Ohio   v.  Cowles,  5   Ohio   St.  87;  See,  generally,    Clarion,  etc.,   Co.  v. 

Holbrook  v.  Connelly,  6  Ohio  St.  199;  Hamilton,  127  Pa.  St.  1,  S.  C.  17  Atl.  R. 

Maxwell  v.  Campbell,  8  Ohio  St.  265;  752;  .Morrison  v.  Austin,  14  Wis.  601, 

Elliott's  Appellate  Proc,  §595.  603. 

*  See,  generally,  Galliano  i\  Kilfoy,  *  Barnes  v.  Sisson,  44  111.  App.  327; 

94  Cal.  86,  S.  C.  29  Pac.  R.  416 ;  Cohen  Stapp  v.  Davis,  78  Ind.  128  ;   Briggs  v. 

w.  Hamill,  8  Kan.  621;    Kostendader  Sneghan,  45  Ind.   14;    McKinney   v. 

V.  Peirce,  37  la.  645;    First  Nat.  Bank  State,  101  Ind.  355. 

V.  Western  Union,  etc.,  Co.,  30  Ohio  '^  Bash  r.  Van  Osdol,   75  Ind.  180; 

St.  555.  5()9;    Cavanaugh  v.  Fuller,  9  Fisk  i\  Baker,  47  Ind.  534;  Briggs  v. 

Kan.  233;  Quereau  v.  Brown,  63  Hun,  Sneghan,  45  Ind.  14. 
175,  S.  C.  17  N.  Y.  Supp.  644. 
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§  1032.  Relief  from  judgments  by  default. — In  many  of  the 
States  express  provision  is  made  by  statute  for  opening  or  va- 
cating judgments  rendered  upon  default.  These  statutes  differ 
in  some  particulars,  but  upon  essential  matters  there  is  a  gen- 
eral resemblance.  We  shall  not  attempt  to  do  more  than  treat, 
and,  of  necessity,  briefly,  of  the  essential  features  common  to 
all  the  statutes.  A  party  who  has  been  served  with  process 
can  not,  as  a  general  rule,  obtain  relief  from  a  judgment  by 
default  if  he  has  been  guilty  of  culpable  negligence.^  The 
negligence  of  counsel  is  ordinarily  deemed  that  of  the  client.^ 
A  meritorious  defense  must  be  shown  by  the  party  who  seeks 
relief  from  the  default.-^  Facts  constituting  the  defense  should 
be  appropriately  shown.*  Where  there  has  been  an  answer 
filed  and  a  subsequent  withdrawal  there  should  be  a  clear  and 
satisfactory  explanation  of  the  party's  conduct."''  The  defense 
must  be  one  of  a  substantial  nature  affecting  the  merits  of  the 
case.*'     A  party  who  seeks  to  set  aside  a  default  in  a  case  where 

'  Bardonski  v.  Bardonski,  144  111. 
284;  Center  Tp.  v.  Board,  110  Ind. 
579 ;  Bowen  v.  Bragunier,  88  Ind.  558 ; 
Adams?;.  Hickman,  43  Mo.  168;  Camp- 
bell V.  Carton,  29  Mo.  343;  Lowe  v. 
Hamilton,  132  Ind.  406,  S.  C.  31  N.  E. 
E.  1117 ;  Dusey  v.  Prudon,  95  Cal.  640, 


Ga.  614,  S.  C.  11  S.  E.  R.  869;  Kreite 
V.  Kreite,  93  Ind.  583;  Sharp  v.  Mof- 
fltt,  94  Ind.  240;  Walsh  v.  Walsh,  114 
111.  655.  Compare  Douglass  v.  Todd, 
96  Cal.  638,  S.  C.  31  Am.  St.  R.  247. 

»  Blake  v.  Stewart,  29  Ind.  318 ;  Bris- 
tor  V.  Galvin,  62  Ind.  352;    Lake  v. 
S.  C.  30  Pac.  R.  798;    Myers  v.  Lan-    Jones,  49  Ind.  297;    Yancy   v.  Teter, 


drum,  4  Wash.  762,  S.  C.  31  Pac.  R. 
33;  Jonsson  v.  Lindstrom,  114  Ind. 
152;  Palmer  r.  Russell,  34  Mo.  476; 
Edwards  v.  Watkins,  17  Mo.  273; 
Green  v.  Goodloe,  7  Mo.  25.  See,  gen- 
erally, McDonald  v.  Fourney  (Iowa), 
54  N^  W.  R.  476. 


39  Ind.  305;  Browning  v.  Roane,  9 
Ark.  354,  S.  C.  50  Am.  Dec.  218;  Fors- 
ter  V.  Capewell,  1  Hilt.  (N.  Y.)  47; 
Freeman  t'.  Warren,  3  Barb.  Ch.  635; 
Howe  V.  Coldren,  4  Nev.  171;  Good- 
hue V.  Churchman,  1  Barb.  Ch.  596. 
See,  generally.  Marsh  v.  Bast,  41  Mo. 


2  Indianapolis,  etc.,  Co.  v.  Hood,  130  493 ;  Ellis  v.  .lones,  6  How.  Pr.  296. 
Ind.  594 ;  Schultz  v.  Meiselbar,  144  111.        *  Roberts i'.  Corby,  86  111.  182 ;  Florez 

26;  Heatonr.  Peterson,  6 Ind.  App.  1,  v.  Uhrig,  35  Mo.  517;  Lamb  i).  Nelson, 

S.C.  31  N.E.R.  1133 ;  Caugheyt'. North-  34  Mo.  501 ;  Barry  v.  Johnson,  3  Mo. 


ern,  etc.,  Co.,  51  Minn.  324,  S.  C.  53  N. 
W.Rep.  .545;  Chesapeake,  etc.,  Co.  v. 
Hickey  (Ky.),  22  S.  W.  R.  441 ;  Wil- 
liamson?'. Cummings,  etc.,  Co.,  95  Cal. 
652,  S.  C.  30  Pac.  R.  762;  Jackson  v. 


372. 

5  Bass  V.  Smith,  60  Ind.  40. 

sReed  v.  Curry,  35  111.5.36;  Jones 
V.  Freeman,  29  Md.  273;  Bascom  v. 
Feazler,   2    How.   Pr.    16;    Berry    v. 


Woodruff,  57  Ark.  599,  S.  C.  22  S.  W.     Seitz,   15  Ind.  69;  Tobler  v.  Stubble- 
Rep.  566;  McDaniel  v.  McLendon,  85    field,  32  Tex.  188;    McDonald  v.  Don- 
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process  has  been  served  must  act  promptly  or  his  application 
will  be  denied.^  Where  the  motion  to  set  aside  a  default  is 
promptly  made  at  the  same  term  at  which  it  was  entered  a  very 
liberal  rule  is  applied,  and  with  good  reason.  Where  the  ap- 
plication is  made  after  the  term  notice  should  be  given  the  ad- 
verse party,  but  it  is  held  that  where  the  application  is  made 
during  the  term  notice  need  not  be  given. ^  It  seems  to  us  that 
notice  of  the  application  should  be  required  in  every  instance. 
After  judgment  by  default  the  party  in  whose  favor  it  is  ren- 
dered has  a  right  to  assume  that  the  case  is  at  an  end  and  that 
notice  is  necessary  where  steps  subsequent  to  the  judgment  are 
taken.  The  appellate  courts  are  much  more  reluctant  to  inter- 
fere where  a  default  is  set  aside  than  in  cases  where  the  appli- 
cation is  denied  as  is  evidenced  by  many  decisions.  The  rule 
is  analogous  to  that  which  prevails  where  new  trials  are  grant- 
ed, for,  as  is  well  known,  appellate  courts  very  seldom  inter- 
fere with  an  order  granting  a  new  trial/'' 

§  1033.  Entries  nunc  pro  tunc. — We  have  elsewhere  con. 
sidered  the  subject  of  nunc  pro  tunc  entries,  and  little  remains 
to  be  said.^  As  the  act  of  framing  and  promulgating  a  judg- 
ment is  judicial,  and  that  of  entering  it  ministerial,  it  is  in 
the  power  of  the  court  to  cause  the  ministerial  act  to  be  per- 
formed upon  due  application  and  proper  evidence.  It  has 
been  held  that  the  statute  of  limitations  does  not  apply  to  the 
exercise  by  the  court  of  the  inlierent  power  to  enter  a  judg- 
ment 7iunc  pro  tiinc.^  Amendments  and  corrections  of  judg- 
ments may  be  made  in  the  proper  cases,  for  the  right  to  amend 

aghue,  30  la.  568;    Brophy   r.  Bruns-  of  excnsaide   neglect,   surprise,  acci- 

wick,etc.,Co.,  2  Wyo.  Ter.  86;  Powell  dent  or  mistake  is  a  matter  largely 

v.  Clement,  78  111.  20.              .  within  the  discretion  of  the  trial  court, 

'  Nicholson  v.   Nicholson,  113  Ind.  and  the  cases  upon  the  subject  are  so 

131 ;  Birch  r.Frantz,77  Ind.  199 ;  Ryder  numerous  that  we  do  not  undertake  to 

V.  Twiss,  3  Scam.  (111.)  4;  Jennings  v.  cite  them. 

Greenwald,  20  Ind.  408;  Wade  r.  De  *  Ante,  §  192. 

Leyer,  8  J.  &  S.  (N.  Y.)  541.  ^  Rigger  v.  Martin  (Iowa),  53  N.  W. 

» Yancy  r.  Teter,  39  Ind.  305;  Lake  R.  270.     See,  generally,  Iloagland  r. 

V.  Jones.  49  Ind.  297.  Way,  35  Neb.  387,  S.  C.  53  N.  W.  R. 

'  What  shall  be  a  suflBcient  showing  207. 
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and  correct  rests  upon  the  same  general  principle  as  that  which 
sustains  the  right  to  order  entries  to  be  made  now  for  then. 
It  is,  therefore,  entirely  proper  for  amendments  and  correc- 
tions to  be  made  whenever  a  case  is  duly  presented  requiring 
the  amendment  or  correction  of  a  judgment  or  decree.^ 

§  1034.  Objections  to  Judgments.— Where  the  judgmeni  on 
its  face  is  subject  to  objections  they  may  be  made  in  some  juris- 
dictions by  exceptions,  in  others  by  a  motion  to  modify.  In 
yet  other  jurisdictions  decrees  are  modified  on  appeal  without 
specific  motions  or  exceptions,  as  the  courts  act  upon  the 
theory  that  in  chancery  proceedings  the  whole  case  is  before 
the  court.  Where  the  code  system  prevails  it  seems  to  us  that 
specific  exceptions  or  motions  to  modify  specifically  assign- 
ing causes,  should  be  required,  and  in  some  of  the  States  this 
is  the  practice.'^ 

§  1035.  Time  when  the  right  to  appeal  from  a  Judgment 
begins  to  run. — There  is  some  conflict  in  the  authorities  upon 
the  question  as  to  when  the  time  for  appealing  from  a  judgment 
begins  to  run.  In  some  cases  it  is  held  that  if  a  paper 
is  drawn  up  embodying  the  judgment  and  filed  among  the  pa- 
pers in  the  case,  the  time  for  appealing  begins  to  run  from 

'  Hovey  v.  McDonald,  109  U.  S.  150;  S.  C.  18   S.  W.  R.  659;    Hickman  v. 

Hop  Bitters,  etc.  Co.  v.  Warner,  28  Fort  Scott,  141  U.  S.  415. 

Fed.  R.  577  ;  Robinson  v.  Rudkins,  28  *  Baker  v.  Horsey,  21  Ind.  246 ;  Quill 

Fed.  R.  8;  Dorsheimer  v.  Rorback,  24  v.  Gallivan,  108  Ind.  2.35 ;  Atkisson  v. 

N.  J.  Eq.  3.3;    Hughes  v.   Jones,   26  Martin,  39  Ind.  242;  Walter?-.  W^alter, 

Beav.  24 ;  Bird  v.  Heath,  6  Hare,  236 ;  117  Ind.  247 ;  Johnson  v.  Prine,  55  Ind. 

Smith  V.  Baldwin,   85   la.    570,  S.  C.  .351 ;  Berkey,etc.,Co.r.Hascall,123Ind. 

52   N.  W.  R.   495;    Clark   v.   Hall,   7  502;People's  Association  v.  Spears,  115 

Paige,  382;  Hiawatha  Tp.  v.  School-  Ind.  297;   Eaton  t'.  Caldwell,  3  Minn, 

craft  Circuit  Judge,  90  Mich.  270,  S.  134;  Scott r.Minneapolis,etc.,42 Minn. 

C.  51    N.  W.  R.  282;    Bay   v.  Argus,  179;  Baker  v.  Moor  84  Ga.  186,  S.  C. 

etc.,  Co.,  47N.  J.  Eq.  594,S.C.22  Atl.  10  S.    E.    R.    737;    Bell   v.  Mansfield 

R.  1056;  Johnson  v.  Duncan,  90  Ga.  1,  (Ky.),  13  S.  W.  R.  8.38;  Oldenberg  v. 

S.C.  16  S.  E.  R.  88;  Camp  v.  State,  91  Devine,  40  Minn.  409,  S.  C.  42  N.  W. 

Ga.  8,  S.  C.  16  S.  E.  R.  379;    Beam  R.  88;  Lnndberg  v.  Single  Men's  As- 

V.  Bridges,  111  N.  Car.  269,  S.  C.  16  S.  sociation,41  Minn.  508,  S.  C.  43  N.  \V. 

E.  R.  .391  ;  Gay  v.  Hebert,  44  La.  Ann.  R.  394 ;  Savage  v.  State,  19  Fla.  561 ; 

.301,  S.  C.  10  So.  R.  775.     See,  gener-  Elliott's  Appellate  Procedure,  §§342- 

ally,  Hinzie  v.  Kempner,  32  Tex.  617,  346. 
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the  time  it  is  filed.'  But  we  can  not  assent  to  this  doctrine. 
A  solemn  act,  such  as  the  judgment  of  a  court,  ought  to  be  of 
record  before  it  can  be  justly  regarded  as  the  ultimate  adjudica- 
tion of  the  rights  of  the  parties.  Until  the  conclusion  of  the 
court  is  of  record  there  is  no  authentic  evidence  of  the  final 
judgment,  and  until  that  evidence  is  given  a  party  is  not  bound 
to  act.  It  is  difficult  to  perceive  how  a  transcript  can  be  made 
until  there  is  a  proper  entry  of  the  judgment,  for,  certainly,  the 
clerk  can  not  select  from  loose  papers  a  particular  paper  and 
certify  to  it  as  the  final  judgment  of  the  court.  Many  cases 
declare  a  different  doctrine,  and  with  them  we  agree. -^  We  are 
inclined  to  the  opinion  that  there  is  ordinarily  no  judgment 
in  the  proper  sense  of  the  term  until  it  is  reduced  to  writing 
and  entered  of  record,-^  although  there  may  possibly  be  excep- 
tional cases  not  within  the  sweep  of  the  general  rule. 


'  Casement  v.  Ringgold,  28  Cal.  335; 
McMillan  v.  Richards,  12  Cal.  467; 
Gray  v.  Palmer,  28  Cal.  416;  Genella 
u.Relyea,32  Cal.  159 ;  Kehoe  v.Blethen, 
10  Nev.  445;  Schroder  v.  Schmidt,  71 
Cal.  399. 

Miubber  Co.v.Goodyear,  6  Wall.153 ; 
Board  of  Supervisors  r.  Pabst,  64  Wis. 
244;  YznagaDel  Valle  v.  Harrison,  93 
U.  S.  133 ;  PoUeys  v.  Black  River,  etc., 
Co.,  113  U.  S.  81 ;  Radford  r.  Folsom, 
123  U.  S.  725;  Exley  v.  Berryhill,  36 
Minn.  117,  S.  C.  30  N.W.  R.  436.  See, 
generally,  In  re  Fifteenth  Av.,  54  Cal. 
179;  First  National  Bank  v.  Gary,  14 
S.  Car.  571 ;  Black  r.  Peters,  64  Ga. 
628 ;  Savings, etc.,  Society  v.  Horton,  63 
Cal.  31'^;  Fehring  v.  Swineford,  33 
Wis.  550 ;  Johannes  t\  Youngs,  42  Wis. 
401;  Coon  r.  Grand  Lodge,  etc.,  76 
Cal.  354  ;  Credit  Co.  v.  Arkansas,  etc., 
Co.,  128  U.  S.  258;  State  v.  Burns,  66 
Mo.  227;  United  States  v.  Gomez,  1 
Wall.  690 ;    Winters  v.  Ethell,  132  U. 


S.  207  ;  Richardson  v.  Rogers,  37  Minn. 
461,  S.  C.  35  N.  W.  R.  270. 

*  Davidson  r.  Murphy,  13  Conn.  213; 
Meeker  v.  Van  Rensselaer,  15  Wend. 
397;  Boker  v.  Bronson,  5  Blatchf.  5; 
Jones  V.  Walker,  5  Yerg.  (Tenn.)  427; 
Hall  V.  Hudson,  20  Ala.  284;  Smith  v. 
Steel, 81  Mo. 455;  Schenectady, etc., Co. 
r. Thatcher,  6  How.  Pr.  R.  226;  Case  v. 
Plato,  54  la.  64 ;  Knapp  v.  Roche,  82  N. 
Y.  366;  Wilson  v.  Rodewald,  61  .Miss. 
228.  Some  of  the  cases  hold  that  a 
judgment  is  void  unless  signed  by  the 
judge,  but  we  think  they  carry  the 
doctrine  entirely  too  far.  Mitchell  v. 
St.  John,  98  Ind.  598 ;  Tucker  r. White, 
19  Ind.  253 ;  Galbraith  v.  Sidener,  28 
Ind.  142;  Raymond  r.  Smith,  1  Metcf. 
(Ky.)  65;  Saloy  v.  Collins,  30  La. 
Ann.  63;  Hatch  v.  Arnault,  3  La. 
Ann.  482.  If  the  judgment  is  entered 
in  the  proper  record,  we  can  not  think 
the  omission  of  the  judge  to  sign  the 
record  renders  the  judgment  an  abso- 
lute nullity. 
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§  1036.  Laying  the  foundation. — The  foundation  for  an 
appeal  is  laid  in  the  trial  court.  In  many  eases  objections 
must  be  made  before  the  ruling  of  the  court,  and,  in  most 
jurisdictions,  an  exception  must  be  taken  to  the  ruling.'  So, 
in  many  jurisdictions  an  opportunity  must  be  given  the  trial 
court  to  review  its  own  rulings  as  to  matters  connected  with 
the  trial  by  motion  for  a  new  trial,  and,  in  theory  at  least,  an 
opportunity  must  be  given  the  trial  court  in  some  way  to  cor- 
rect or  review  all  its  own  rulings  before  they  can  be  success- 
fully attacked  upon  appeal.  An  appeal  is  in  effect  a  contin- 
uation of  the  case,  and  it  is  only  the  rulings  made  by  the 
court  of  original  jurisdiction  that  can  be  reviewed  on  appeal 
or  writ  of  error. '^ 


§  1037.   Putting  questions  in  form  for  review  on  appeal. — 

It  is  essential  that  questions  should  be  so  made  in  the  trial 
court  and  so  brought  into  the  record  that  they  may  appro- 
priately be  placed  before  the  trial  court  for  review.^     It  is  to  be 


'  "They  shall  proceed  to  judgment, 
according  to  the  exception,  as  it  ought 
to  be  allowed  or  disallowed."  This 
saying  expresses  a  fundamental  prin- 
ciple of  appellate  procedure,  inasmuch 
as  an  exception  is  in  the  great  majority 
of  cases  indispensably  necessary  to  in- 
voke the  exercise  of  appellate  power. 

»  Leach  v.  Blakely,  34  Vt.  134,  136; 
Dano  V.  Sessions,  65  Vt.  79,  S.C.  26  Atl. 
R.  585 ;  Whitman  r.  Weller,39  lnd.515 ; 
Unitetl  States  r.  Wonson,  1  Gallison 
(U.   S.  Cir.    Ct.),   5,   13;    Parker    v. 


State,  132  Ind.  419,  423 ;  Board  r.  New- 
man, 35  Ind.  10;  Hesties  i'.  Brennan, 
50  Cal.  210,  217;  Fisk  r.  Henarie,  14 
Ore.  29;  Columbia,  etc.,  R.  R.iJ.Gibbes, 
24  S.Car.  60,  75 ;  Piqua  Bank  v.  Knoup, 

6  Ohio  St.  342. 

'Leicester,  etc.,  Co.  v.  Front  Royal, 
etc.,  Co.,  55  Fed.  R.  190;  Brockett  r. 
Brockett,3  How.  (U.  S.)  691 ;  Wallace 
r. Loomis,97U.S. 146 ;  Wilson r.Koontz, 

7  Cranch,  202;  Ashmead  v.  Reynolds, 
134  Ind.  139,  S.  C.  33  N.  E.  R.  763; 
O'Reilly  v.  Campbell,  116  U.  S.  418; 
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kept  ill  mind  that  it  is  not  only  such  questions  alone  as  were 
presented  to  the  trial  court  (save  in  cases  of  rare  occurrence), 
that  can  be  made  available  on  appeal  or  writ  of  error,  but  the 
questions  must  also  be  presented  to  the  appellate  tribunal  upon 
substantially  the  same  grounds  as  those  upon  which  they 
were  presented  to  the  trial  court. ^  The  record  must  affirma- 
tively show  the  specific  objections  stated  to  the  trial  court, 
otherwise  they  will  receive  no  consideration  on  appeal.^  All 
the  grounds  of  objection  should  be  specifically  stated,  for  the 
implication  is  that  there  are  no  other  grounds  than  those 
stated.^ 


Missouri,  etc.,  Co.  v.  Vandeventer,  26 
Neb.  222;  State  v.  Nelson,  101  Mo. 
477;  Fowler  v.  Bowery,  etc.,  Bank, 
113  N.Y.450 ;  O'Neill  v.  New  York, etc., 
Co.,  115  N.Y.  579 ;  McConnell  v.  Osage, 
80  Iowa,  293;  Williams  v.  McNamee, 
102  U.  S.  572;  Elliott's  App.  Proc, 
§§  407,  489. 

'  In  St.  Louis,  etc.,  Co.  v.  Henson, 
58  Fed.  R.  531,  the  court  said :  "And 
a  party  can  not  urge  one  ground  in 
the  trial  court,  and  another  on  appeal. 
These  rules  are  essential  to  preserve 
the  character  of  this  court  as  a  court 
of  review.  Elliott's  App. §§770,771.  An 
appellate  court  can  only  consider  such 
matters  as  are  properly  of  record,  and 
a  matter  not  appearing  of  record  has 
no  existence  as  a  predicate  for  error. 
When  the  record  does  not  affirmatively 
show  error  duly  excepted  to  in  the 
lower  court,  and  duly  assigned  for 
error  there,  the  presumption  obtains 
that  no  error  was  committed."  Rush 
V.  French,  1  Ariz.  99 ;  People  v.  Nelson, 
85  Cal.  421,  S.  C.  24  Pac.  R.  1006; 
Smith  V.  McCarthy,  33  111.  App.  176; 
Ward  V.  Wilms,  16  Colo.  86,  S.  C. 
27  Pac.  R.  247;  Burlington  Ins.  Co.  ??. 
Miller,  60  Fed.  R.  254,  257.  Citing 
Elliott's  App.  Proc,  §§770,  779;  Ger- 
man Insurance  Co.  v.  Federick,  58 
Fed.  144 ;    Turner  v.  People,  33  Mich. 


363,  382;  Lewis  v.  Railroad  Co.,  123 
N.  Y.  496,  501;  Rippey  v.  State,  29 
Tex.  App.  37,  S.  C.  14  S.  W.  R.  448; 
Gaines  v.  White,  1  S.  Dak.  434,  S.  C. 
47  N.  W.  R.  524. 

^  Camden  v.  Doremus,  3  How.  (U.S.) 
515,  529;  Bingham  v.  Walk,  128  Ind. 
164, 173 ;  Russell  v.  Branham,  8  Blackf. 
277 ;  City  of  Delphi  v.  Lowery,  74  Ind. 
520,  522;  United  States  v.  McMasters, 
4  Wall.  680;  Burton  v.  Driggs,  20 
Wall.  125;  Mays  v.  Fritton,  20  Wall. 
413,  418;  Fischer  v.  Neil,  6  Fed.  R. 
89;  Rosenthal  i'.  Chi  sum,  1  N.  Mex. 
633;  Adams  v.  Lockwood,  30  Kan. 
373;  Pattison  v.  Bacon,  12  Abb.  Pr. 
142;  Schlemmert;.  Myerstein,  19  How. 
Pr.  412 ;  Mills  ■;;.  Thursby,  11  How.  Pr. 
114. 

^  Noonan  v.  Caledonia  Gold,  etc., 
Co.,  121  U.  S.  393;  Smith  v.  Bean,  46 
Minn.l38,S.C.48N.W.R,  687;   State 

V.  Lehman,  2  S.  Dak. ,  S.  C.  49  N.W. 

R.  3 ;  Triggs  v.  Jones,  46  Minn.  277,  S. 
C.  48  N.W.  R.  1113;  Commonwealths. 
Mead,  153  Mass.  284,  S.  C.  26  N.  E.R. 
855.  See,  generally,  Kansas,  etc.,  Co. 
V.  Hawley,  46  Kan.  746,  S.  C.  27  Pac. 
R.  176;  Crawford  v.  Wetherbee,  77 
Wis.  419,  S.  C.  46  N.  W.  R.  545;  Bell 
V.  Brumstead,  14  N.Y.  Supp.697;  Rich- 
ards V.  Bestor,  90  Ala.  352,  S.  C.  8  S. 
R.  30. 
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§  1038.  A  decision  must  be  secured  or  tliere  must  be  a  re- 
fusal to  decide. — In  order  to  make  error  appear,  tliere  must  be 
a  decision  or  a  refusal  to  decide.  A  decision  must  be  secured 
by  some  appropriate  motion,  pleading,  or  request,  or  else  it 
must  be  shown  that  there  was  a  refusal  to  decide,  and  it  must 
also  be  shown  that  the  refusal  was  wrongful.  In  order  to 
entitle  a  party  to  a  decision,  or  to  make  a  refusal  to  decide 
wrongful  and  available  as  error,  the  decision  must  be  invoked 
in  the  proper  method  and  at  the  proper  time.^  These  are  car- 
dinal rules  in  appellate  procedure.'^  It  is  not  to  be  understood, 
however,  that  it  is  always  necessary  that  there  should  be  an 
express  request,  although  an  express  request  is  often  neces- 
sary, for  a  request  may  often  be  implied. -"^  The  filing  and  pre- 
sentation of  a  demurrer,  or  of  a  general  motion,  is  a  request 
for  a  decision.  To  make  it  the  duty  of  the  court  to  decide,  the 
motion  or  request  should  be  brought  to  the  attention  of  the 
court  in  some  appropriate  mode.^  Where  requests  or  motions 
are  filed  in  open  court  in  conformity  to  the  rules  or  practice  of 
the  court,  the  parties  and  the  court  are  deemed  to  have  suffi- 
cient notice,^  but  where  the  statute  or  the  practice  of  the  court 
requires  that  notice  must  be  given  in  a  particular  manner  the 
rule  so  established  must  be  followed.  In  saying  that  parties 
must  take  notice  of  motions  filed  in  open  court  we  mean,  of 
course,  parties  who  are  in  court,  and  not  parties  who  have 
never  been  in  court  or  who  have  gone  out  by  force  of  a  final 
judgment  or  decree. 

'  Patrick  v.  Graham,  132  U.  S.  627;  637;  Tyson  v.  Tyson,  100  N.  Car.  360, 

Teal  r.  Bilby,  123  U.  S.  572;  Robert-  368;  Scroggs  v.  Stevenson,  100  N.  Car. 

son  V.  Perkins,  129  U.  S.  233.  354. 

*  These  rules  have  been  illustrated  in  'Corning  v.  Woodin,  46  Mich.  44; 

considering    many   topics   heretofore  Coleman  v.  State,  111  Ind.  563. 

discussed,  as  requests  for  instructions,  *  Gilbert  v.  Hall,  115  Ind.  549,  S.  C. 

for  answers  to  special  interrogatories  18N.E.R.  28.  It  devolves  upon  a  party 

and  the  hke.     For  other  illustrations  who  seeks  a  reversal  to  show  that  he 

see    Highfill   v.  Monk,  81    Ind.  203;  was  erroneously  denied   some   right. 

Washer  V.  Allensville,etc.,  Co.,81  Ind.  Wells  v.  McGeoch,  71  Wis.  196,  221; 

78;  White  V.Gregory, 126  Ind.95;  Rich-  Craig  v.  Frazier,  127  Ind.  286,  287. 

ardsonv.  St.  Joseph,etc.,Co.,5Blackf.  *  Bent  v.  Maupin,  86  Ky.  271,  S.  C. 

146;  Clark  v.  Donaldson,  49  How.  Pr.  5  S.  W.  R.  425. 
63;  Hazewell  v.  Coursen,  81  N.  Y.630, 
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§  1039.  Demurrers — Aider  by  verdict. — Under  the  statutes 
of  jeofails  in  force  in  most  of  the  States,  the  rules  are  very  lib- 
eral in  regard  to  amending  the  pleadings,  alid  the  trial  court 
has  power  to  permit  amendments  in  the  form  of  pleadings,  and 
even  in  the  substance,  in  furtherance  of  justice.^  So,  too, 
merely  formal  defects  are  generally  aided  or  cured  by  verdict, 
where  no  demurrer  has  been  interposed. ^  As  to  such  defects, 
therefore,  the  foundation  for  an  appeal  must  be  laid  in  the 
trial  court  by  demurrer.  An  exception  should  then  be  taken 
to  the  ruling  on  the  demurrer,  and  such  ruling  assigned  as  in- 
dependent error  on  appeal.^  In  some  cases  it  is  the  wisest 
course  not  to  demur,  but  as  a  general  rule  it  is  safer  to  file  a 
demurrer,  and,  if  it  is  deemed  advisable  not  to  "educate"  the 
opposite  party  by  calling  attention  to  the  specific  defect  and 
arguing  the  question  at  length,  it  can  be  pointed  out  in  a  gen- 
eral way  and  the  demurrer  submitted  without  extended  argu- 
ment. The  specific  statutory  ground  must,  of  course,  be  stated 
in  the  demurrer,  but  by  merely  arguing  the  question  in  a  gen- 
eral way  advantage  may  often  be  taken  of  the  ruling  upon  the 
demurrer  without  advising  the  opposite  party  as  to  the  exact 
mode  in  which  he  can  correct  the  defect  by  amendment.  It  is 
the  practice  of  many  lawyers  to  permit  a  complaint  to  go  un- 
challenged by  demurrer,    and  after  verdict,  to  assail  it  by  a 

*  See,  for  example,  Ankeny  v.  Clark,  substance  as  well  as  form.     Lewark  v. 

148  U.  S.  345,  S.  C.  13  Sup.  Ct.  Rep.  Carter,  117  Ind.  206;  Maxwell  on  Code 

617;  Barker  v.  Justice,  41  Miss.  240;  Pleading,  583. 

Lestrade  v.  Barth,  17  Cal.  285 ;  Smith  "  Ohio  &  M.  Ry.  Co.  v.  Smith,  5  Ind. 

V.   Sherman,   52    Mich.  637;    Hill  v.  App.   560,    S.  C.   32    N.  E.  R.    809; 

Chipman,    59    Wis.     211 ;     Smith    v.  Dukes  v.  Cole,  129  Ind.  137,  S.  C.  28 

Bellows,  77  Pa.  St.  441 ;  Hite  v.  Hun-  N.  E.  R.  441 ;  Glaspie  v.  Keator,  56 

ton,  20  Mo.  286;  Gill  v.  Young,  88  N.  Fed.  R.  203;  Board  i;.  Locke,  2  Colo. 

Car.  58;  Robinson  v.  Willoughby,  67  App.  508,  S.  C.31  Pac.  R.  351;  Reiter 

N.  Car.  84 ;  Burk  v.  Andis,  98  Ind.  59 ;  v.  Fruh,  150  Pa.  St.  623,  S.  C.  24  Atl. 

Jenne  v.  Burt,  121  Ind.  275;  Levy  v.  R.  347;  Fox  v.  Spring  Lake  Iron  Co., 

Chittenden,  120  Ind.  37;  Maxwell  on  89  Mich.  387,  S.  C.  50  N.  W.  R.  872; 

Code  Pleading,  576,  et  seq.;  Amend-  Rogers  v.  New  York,  etc.,  Co.,  134  N. 

ment,    1  Am.  &  Eng.  Ency.  of  Law,  Y.  197,  S.  C.  32  N.  E.  Rep.  27;  Salmon 

546,  et  seq.     But  pleadings  can  not  be  Falls  Bank  v.  Leyser,  116  Mo.  51,  S.  C. 

amended  on  the  trial  so  as  to  state  an  22  S.  W.  R.  504. 

entirely  different  cause  of  action,  in  '  See  Elliott's  App.  Proc,  §§348, 668. 
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motion  in  arrest  of  judgment.  It  is  the  part  of  prudence, 
tlierefore,  for  counsel  not  to  assume  that,  hecause  there  is  no 
demurrer,  his  pleading  is  unassailable;  he  should,  on  the  con- 
trary, carefully  examine  his  pleading,  and  make  sure  that  it  is 
good.  This  he  should  do  before  it  is  too  late  to  remedy  defects 
by  amendment.  Of  course,  the  wise  lawyer  will  prepare  his 
pleading  with  care  in  the  first  instance,  and  with  no  thought 
of  amendment;  but  even  the  wisest  of  men  often  discover  mis- 
takes on  a  re-examination  of  their  work.  The  practice  of  de- 
laying an  attack  upon  the  complaint  until  after  verdict  is  at- 
tended with  danger;  for,  in  many  instances,  a  complaint  which 
would  fall  before  a  demurrer  will  repel  a  motion  in  arrest  of 
judgment.  Many  defects,  as  we  have  already  said,  are  cured 
by  the  verdict.^  Thus,  if  a  pleading  is  faulty  because  it  omits 
some  particular  fact  or  circumstance  necessary  to  support  a 
judgment,  but  which  is  implied  in,  or  inferable  from  the  facts 
which  are  expressly  alleged  and  found  the  verdict  may  supply 
the  omission  and  thus  cure  the  defect  in  the  pleading.-  As 
said,  in  substance,  by  Lord  Mansfield,  in  a  leading  case,  where 
the  statement  of  the  plaintiff's  cause  of  action  is  defective  or 
inaccurate,  the  defect  may  be  cured  by  a  general  verdict,  be- 
cause "to  entitle  him  to  recover,  all  circumstances  necessarj'', 
in  form  or  substance,  to  complete  the  title  so  imperfectly  stated, 
must  be  proved  at  the  trial,  and  it  is,  therefore,  a  fair  pre- 
sumption that  they  were  proved.  "'"^  But  if  the  pleading  states 
no  cause  of  action  at  all  it  can  not  be  cured  by  verdict.^ 

'  Gould's  Pleadings  (oth  ed.),  464.  v.  Tuck,  20  Pick. (Mass.)  356;  People  r. 

» Troy  r.  Cheshire,  etc.,   R.  R.  Co.,  Swenson,  49Cal.  388;  State  r.  Caudle, 

23  N.  H.  83;  Indianapolis  c*!:  V.  R.  R.  63  N.  Car.  30;    Parker  r.  Abraius,  oO 

Co.  V.  McCaffery,  72  Ind.  294;  Parker  Ala.  35;  Miller  r.  Keokuk,  etc.,  R.  R. 

V.  Clayton.  72  Ind.  307;  Cle^gr.  Wat-  Co.,  63  Iowa,  680;  AVestfall  v.  Stark, 

erbury,  88  Ind.  21;    Louisville,  etc.,  24   Ind.   377;    Orman  v.  Mannix,   17 

Co.  V.  Hixon,  101  Ind.  337;  Lebanon  Colo.  564,  S.  C.  30  Pac.  R.  1037. 

Bank  v.  Karmany,  98  Pa.  St.  42;  Ma-  ^  Rughton  v.  Aspinall,  2  Dougl.  679. 

thiast'.  Sellers,  86  Pa.  St.  486;  AVarren  *  Old  v.  Mohler,  122  Ind.  594;  Home 

V.  Litchfield,  7  Greenl.  (Me.)  63;  Ad-  Ins.  Co.  v.  Duke,  75  Ind.  535;  Tex.  & 

dington  v.  Allen,   11  Wend.   (N.  Y.)  Pac.  Ry.  Co.  v.  McCoy,  3  Tex.  Civ. 

374;  Morey?'.   Homan,  10  Vt.  56-5;  1  App.  276,  S.  C.  22  S.  W.  R.926;  Drain- 

Saunders,  228  a;  Cro.  Jac.  44.     See,  ageCom'rs  r.  Waeltz,  41  111.  App. 575; 

also,  as  to  formal  defects,  Pickering  v.  Rushton  v.  Aspinall,  2  Dougl.  679,  683 ; 

Mississippi,  etc.jCo.,  47  Mo.  457;  Com.  Bacon's  Abr.  Verdict,  X. 
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§  1040.  Motions. — A  motion,  says  Blackstone,  "is  an  occas- 
ional application  to  the  court  by  the  parties  or  theii  counsel, 
to  obtain  some  rule  or  order  of  court,  which  becomes  neces- 
sary in  the  progress  of  a  cause.  "^  There  are  various  kinds  of 
motions,  but  we  shall  only  treat  of  such  as  are  necBssary  or 
proper  in  order  to  save  questions  for  appeal.  Such  motions 
are  either  direct^  or  collateral.^  The  former  are  part  of  the 
record,'*  but  the  latter  must,  in  most  jurisdictions,  be  brought 
into  the  record  by  bill  of  exceptions.^     Formal  defects  in  plead- 


'  3  Blk.  Com.,  304.  See,  also,  15 
Am.  &  Eng.  Encyc.  of  Law,  887;  Cal- 
lender  v.  Painesville,  etc.,  Co.,  11  Ohio 
St.  520.  In  equity  practice  a  motion 
has  been  said  to  be  an  application  by 
a  party  to  the  proceedings  or  his  coun- 
sel, not  founded  on  a  written  state- 
ment. 2  Daniells'  Ch.  Pr.  (5th  ed.), 
1591.  But  in  modern  practice  a  mo- 
tion may  be,  and  should  be,  in  writ- 
ing, unless  it  is  a  motion  as  of  course. 
Rule  6,  Supreme  Court  U.S.;  Shiras' 
Equity  Pr.,  6,  8,  85,  86,  87;  Johnson 
V.  Adieman,  35  111.  265. 

'Pratt  V.  Rice,  7  Nev.  123;  United 
States  V.  Parrott,  1  McAll  (U.  S.) ,  447 ; 
Freshour  v.  Logansport,  etc.,  Co.,  104 
Ind.  463.  The  principal  one  being  a 
motion  for  a  new  trial.  Martin  v. 
Harrison,  50  Ind.  270 ;  Smith  v.  James, 
131  Ind.  131 ;  Block  v.  Ebner,  54  Ind. 
544;  Cooper  v.  Board,  64  Ind.  520. 
Motion  for  judgment.  Redinbo  v. 
Fretz,  99  Ind.  458. 

'Ulrich  V.  Hervey,  76  Ind.  107; 
Hadley  v.  Hadley,  82  Ind.  95 ;  Thomas 
V.  Griffin,  1  Ind.  App.  457;  Boyce  v. 
Graham,  91  Ind.  420;  Orr  v.  Worden, 
10  Ind.  553 ;  Jarvis  v.  Banta,  83  Ind. 
528;  Cairo,  etc.,  Co.  v.  Easterly,  89 
111.  156.  Motions  are  sometimes  di- 
vided into  classes  as  follows :  Special 
motions;  motions  of  course.  2  Bar- 
bour's Ch.  Pr.  (2d  ed.),  566.  A  special 
motion,  as  a  general  rule,  can  be  made 
only  upon  notice.     2  Daniells'  Ch.  Pr. 


(5th  ed.),  1592.  A  motion  of  course 
does  not  require  notice  as  no  '.>pposi- 
tion  can  be  made  to  it.  United  States 
V.  Parrott,  1  McAll,  447,  454;  Haider- 
man  V.  Halderman,  Hemp.  407 ;  Rob 
inson  v.  Satterlee,  3  Sawy.  134,  141 
See,  generally,  Taylor  v.  Dickinson 
15  la.  483;  Pratt  v.  Rice,  7  Nev.  123 
McLean  v.  Lafayette,  3  McLean,  504 
St.  Louis,  etc.,  Co.  v.  Deweese,  23  Fed 
R.  691 ;  North  Am.,  etc.,  Co.  v.  Dyett 
2  Edw.  Ch.  115;  Lancashire  v.  Lanca 
shire,  9  Beav.  120;  Moet  v.  Couston 
33  Beav.  578 ;  Sturch  v.  Young,  5  Beav 
557;  Folland  •(;.  Lamotte,  10  Sim.  486 
Alexander  v.  Esten,  1  Caines,  152 
Jackson  v.  Stiles,  1  Cowen,  134,  135 
note;  Hanna  v.  Curtis,  1  Barb.  Ch 
263;  Graham  V.  Pinckney,  7  Rob.  (N 
Y.)  147;  Bowman  v.  Sheldon,  5  Sandf 
657;  Davis  v.  Barrett,  7  Beav.  171 
Mann  v.  King,  18  Ves.  297. 

*  Hunter  v.  Hatfield,  68   Ind.  416 
Hill  V.  Newman,  47  Ind.  187 ;  Redinbo 
V.  Fretz,  99  Ind.  458;  Smith  v.  James, 
131  Ind. 131. 

*  McDonald  v.  Geisendorff,  128  Ind. 
153;  Sites  v.  Miller,  120  Ind.  19; 
Balue  V.  Richardson,  124  Ind.  480; 
Smith  V.  Kyler,  74  Ind.  575;  Clodfel- 
ter  V.  Hulett,  92  Ind.  426 ;  Hauser  v. 
Roth,  .37  Ind.  89;  Sidener  v.  Davis,  87 
Ind.  .342;  Quill  v.  Gallivan,  108  Ind. 
235;  Merchants,  etc.,  Co,  v.  Joesting, 
89  111.  152. 
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ings,  which  can  not  be  reached  by  demurrer,  are  usually  taken 
advantage  of  by  motion.'  If  a  pleading  is  uncertain  or  too 
general  in  its  allegations,  a  motion  to  make  it  more  certain  or 
specific  is  the  proper  remedy .^  If  it  contains  irrelevant  and 
redundant  matter,  a  motion  to  strike  out  such  matter  is  the 
proper  remedy.^  Where  a  pleading  which  is  required  to  be 
verified  is  not  properly  sworn  to,  a  motion  to  reject  it  is  proper.^ 
Where  an  answer  or  reply  is  merely  equivalent  to  a  general 
denial,  which  has  already  been  pleaded,  a  motion  to  strike 
it  out  or  from  the  record  is  proper.^  If  motions  are  not  made 
in  such  cases  the  right  to  obtain  relief  of  the  nature  indicated 
will  be  waived.*^  But  it  is  not  every  case  in  which  the  errone- 
ous  overruling  of  a  motion  will  be  cause  for   reversal  upon 

'Stickneyr.  Blair,  50  Barb.  (N.Y.) 
341 ;  Bowman  v.  Sheldon,  5  Sandf.  (N. 
Y.)  6.57;  Marie  v.  Garrison,  13  Abb. 
N.  C.  (N.  Y.)  210;  Johnson  r.  Craw- 
fordsville, etc., Co.,  11  Ind. 280 ;  Falley 


ler,  25  Mo.  576;  Cannon  v.  Lindsey, 
85  Ala.  198,  S.  C.  7  Am.  St.  R.  38; 
Oregonian  Ry.  Co.  v.  Oregon  Ry.  Co., 
22  Fed.  R.  245;  Rogers  v.  Smith,  17 
Ind.  323.  The  matter  to  be  stricken 
V.  Gribling,  128  Ind.  110;  Brazil  Block    out  must  be  specifically  designated  in 


Coal  Co.  V.  Gaffney,  119  Ind.  455,  S. 
C.  12  Am.  St.  R.  422;  Chapman  v. 
City  Council,  28  S.  Car.  373,  S.  C.  13 
Am.  St.  R.  681 ;  Conroy  v.  Oregon, 
etc.,  Co.,  23  Fed.  R.  71;  Evans  v. 
White,  53  Ind.  1 ;  Bliss  on  Code  Plead- 
ing, §  420. 
'Wild  V.  Oregon,  etc.,  Ry.  Co.,  21 


the  motion.  O'Connor  v.  Koch,  56 
Mo.  253 ;  Maxwell  on  Code  Pleading, 
363. 

*  Toledo,  etc.,  Works  t\  Works,  70 
Ind.  253;  Hagar  r.  Mounts,  3  Blkf. 
(Ind.)  57 ;  Dawson  v.  Vaughan,  42 
Ind.  395. 

^Stephen  on  Pleading,  *419;    Davis 


Oreg.  159,  S.  C.  27  Pac.  R.  954;  Cleve-  v.  Davis,  119  Ind.  511,  517 ;  Coquillard 

land,   etc.,   Ry.   Co.   v.  Wynant,   119  i\   French,   19    Ind.   274.     See,   also, 

Ind.  539;   Pennsylvania  Co.  v.  Dean,  United  States  v.  Stone,  106  U.  S.  525, 

92  Ind.  459;  Jones  v.  State,  112   Ind.  S.  C.  1  Sup.  Ct.  R.  287. 


193;  Fultz  i\  Wycoff,  25  Ind.  321; 
Brand  v.  State,  3  Ind.  App.  469,  S.  C. 
28  N.  E.  R.  1030;  First  Nat.  Bank  v. 
Smith,  36  Neb.  199,  S.  C.  54  N.  W.  R. 


«  Mills  V.  Rice,  3  Neb.  76 ;  Myer  t- . 
Moon,  45  Kan.  580,  S.  C.  26  Pac.  R. 
40;  Trustees,  etc.,  v.  Odlin,  8  Ohio  St. 
293,  294;  McKinney  v.  McKinney,  8 


254;    King  v.   Nichols,   etc.,  Co.,  53    Ohio  St.  423;  Plunkett  r.  Minneapolis, 


Minn.  453,  S.  C.  55  N.W.  R.  604 ;  Chap- 
man V.  City  Council,  28  S.  Car.  373,  S. 


etc.,  Co.,  79  Wis.  222,  S.  C.  48  N.  W.  R. 
519;  Butler  v.  Church,  14  Bush  (Ky.), 


C.  13  Am.  St.  R.  681 ;  Bliss  on  Code  540 ;  State  r.  Ruth.  21  Kan.  583  ;  Wood- 
Pleading,  §425.  •  ruff  V.  Jabine  (Ark.),  15  S.  W.  R.  830; 
'Wooden  v.  Strew,  10  How.  Pr.  (N.  Copeland  r.  State,  126  Ind.  51,  S.  C. 
Y.)  48;  Maronno  v.  N.  Y.,  etc..  Club,  25  N.  E.  R.  866;  Hendry  r.  Hendry, 
63  Hun  (N.  Y.),  630;  Booher  v.  Golds-  82  Ind.  349;  Jones  v.  Hathaway,  77 
borough,  44  Ind.  490;  Kinney  v.  Mil-  Ind.  14. 
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appeal.  Thus,  it  is  generall}'^  harmless  error  to  overrule  a 
motion  to  strike  out.^  Motions  for  change  of  venue,  continu- 
ance, new  trial,  venire  de  novo,  for  judgment,  in  arrest  of  judg- 
ment, to  modify  the  judgment,  and,  indeed,  nearly  all  the  prin- 
cipal motions,  have  already  been  treated.  The  motion  should 
point  out  the  defects  complained  of  and  the  relief  desired, 
and,  in  most  cases,  at  least,  should  also  specify  tlie  grounds 
upon  which  it  is  based. ^  In  order  to  save  and  present  upon 
appeal  the  question  of  the  correctness  of  the  ruling  upon  a 
motion,  an  exception  must  be  taken  to  such  ruling,  and,  if  the 
motion  is  a  collateral  one,  it  must,  in  most  jurisdictions,  be 
embodied  in  a  bill  of  exceptions  together  with  the  affidavits,  if 
any  there  are,  filed  in  support  of  the  motion.^  If  no  exception 
is  taken,  or  if  the  court  fails  to  rule  upon  the  motion,  it  will 
be  presumed  to  have  been  waived.* 


'Walker  v.  Larkin,  127  Ind.  100; 
Brickley  v.  Edwards,131  Ind.  3,  S.C.  30 
X.  E.R.  708 ;  Owen  r.  Phillips,  73  Ind. 
284  ;  Spragiier.  Pritchard,  108  Ind. 491 ; 
Hewitt  r.  Powders,  84  Ind.  295;  Good- 
wine  V.  Miller,  32  Ind.  419;  Morris  v. 
Stern,  80  Ind.  227 ;  Losey  v.  Bond,  94 
Ind.  67.  See,  also,  Wisconsin  Cent.  R. 
R.  Co.  V.  Ashland  Co.,  81  Wis.  1,  S.  C. 
50  N.W.  R.  937 ;  Cramer  ?;.  Oppenstein, 
16  Col.  504,  S.  C.  27  Pac.  R.  716.  But 
the  rule  upon  this  subject  is  not  the 
same  in  all  jurisdictions,  although  it 
prevails  generally  in  the  code  States. 

*  Fischer  v.  Coons,  26  Neb.  400,  S.  C. 
42  N.  W.  R.  417;  City  of  New  Albany 
V.White,  100  Ind.  206;  Louisville,  etc., 
Co.u.  Crunk,  119  Ind.  542 ;  Kent  u. Law- 
son,  12  Ind.  675 ;  Walker?;.  Steele,  121 
Ind.  436;  Hablichtel  v.  Yambert,  75 
la.  539,  S.C.  39  N.W.  R.  877 ;  Barney  v. 
Hartford,  73  Wis.  95,  S.  C.  40  N.  W. 
R.  581 ;  Mullen  v.  Wine,  9  Colo.  1G7. 
Where  it  is  addressed  to  a  pleading  it 
should  also  precede  a  demurrer  or 
other  pleading.  Hart  v.  Walker,  77 
Ind.  331 ;  Maxwell  on  Code  Pleading, 


362 ;  Sheehan,  etc.,  Co.  v.  Sims,  36  Mo. 
App.  224;  Bliss  on  Code  Pleading, 
§420. 

^Merritt  v.  Cobb,  17  Ind.  314;  Wil- 
son  V.   Coles,  2   Blackf.    (Ind.)   402; 
Johnson   v.  Johnson,   115  Ind.   112; 
Norton  v.  State,  106  Ind.  163;  Wash- 
ington  Ice  Co.  V.   Lay,   103  Ind.  48 
Board   v.  Montgomery,   109   Ind.  69 
Gallimore  v.  Blankenship,  99  Ind.  390 
Colee  V.  State,  75  Ind.  511 ;    Swan  v. 
Clark,  80  Ind.  57;    Stott  v.  Smith,  70 
Ind.  298;  Evans  v.  Slettnisch,  13  Sup. 
Ct.  R.(U.  S.)931 ;  Stewart?;. Wyoming, 
etc.,  Co.,  128  U.  S.  383,  S.  C.  9  Sup.  Ct. 
R.  101 ;  Jenks  v.  School  Dist.,  18  Kan. 
356;    Smith   v.   Wilson,   26   111.    186; 
Tiffin  V.  Forrester,  8  Mo.  642. 

*  Payne  v.  Dicus  (la.),  55  N.  W.  R. 
483 ;  Gorwyn  v.  Anable,  48  Mo.  App. 
297;  Augusta  Ry.  Co.  v.  Andrews,  89 
Ga.  653,  S.  C.  16  S.  E.  R.  203.  See, 
also,  Donovan  v.  Clark,  138  N.  Y.631, 
S.  C.  33  N.  E.  R.  1066;  Vermont  Tp. 
V.  Koons,  42  111.  App.  454 ;  Brownfield 
V.  Brownfield,  151  Pa.  St.  565,  S.  C.  25 
Atl.  R.  92. 


§  1041  I'KEI'AKATION    FOU    ATTKAL.  1213 

§  1041.  Objections. — In  a  general  way  we  have  spoken  of 
objections,  and  have  said  that  the  cardinal  rule  is  that  objec- 
tions must  be  specific,  but  the  practical  importance  of  the  subject 
is  such  that  it  requires  a  somewhat  more  extended  considera- 
tion. It  is  safe  to  say  that  every  challenge  to  the  sufficiency 
of  a  pleading,  to  the  regularity  of  proceedings,  and  to  the 
competency  is,  in  substance,  though  not  always  in  form,  an 
objection.  A  demurrer,  for  instance,  while  it  admits  the  facts 
well  pleaded,. objects  to  their  sufficiency,  and,  to  employ  an- 
other illustration,  a  motion  to  make  more  specific  is  at  bottom 
an  objection  that  the  pleading  assailed  is  so  lacking  in  certainty 
as  to  be  bad.  The  general  rule  is  that  a  party  who  has  an  op- 
portunity to  object  must  do  so  promptly  or  he  will  waive  the 
right,  for  where  there  is  a  duty  to  act  silence  or  inaction  will 
generally  be  deemed  acquiescence.^  Objections  to  the  suffi- 
ciency of  pleadings  are,  as  a  rule,  presented  by  demurrer,  but 
tliere  are  some  objections  that  can  not  be  effectively  presented 
by  demurrer.  The  objection  that  a  pleading  is  not  verified 
should  be  made  by  motion,'-' and  so  should  objections  of  vague- 
ness and  uncertainty,^  except  where  the  uncertainty  is  so  great 

'Montana,  etc.,  Co.  v.  "Warren,  137  Neb.  435;  Warner  v.  Warner,  11  Kan. 

U.S.  348;  Bradwellr. Pittsburgh,  etc.,  121. 

Co.,  139,  Pa.  St.  404,  S.  C.  20  Atl.  R.  ^Burley  v.  German,  etc..  Bank,  111 

1046;  Ridenhourv.  Kansas  City,  etc.,  U.S.  216;    Mills  v.  Rice,  3  Neb.  76; 

Co.,  102  Mo.  270,  283,  S.  C.  14  S.  W.  Trustees  v.  Odlin,  8  Ohio  St.  293,  294; 

R.  7*60;  Bliley  v.  Taylor,  86  Ga.  154,  Myer  v.  Moon,  45  Kan.  580,  S.  C.  26 

163,  S.  C.  13  S.  E.  R.  283;  Connelly  v.  Pac.  R.  40;  Woodruff  v.  Jabine  (Ark.), 

Shamrock,  etc.,  Society,  43  Mo.  App.  15  S.  W.  R.  830;    Copeland  v.  State, 

283;    Horman  v.  Hartmetz,  128   Ind.  126  Ind.  51,   S.  C.  25  N.  E.  R.  866; 

353,  S.    C.  27   N.  E.  R.  731 ;    Fisk  v.  Plunkett  v.  Minneapolis,  etc.,  Co.,  79 

Chicago,  etc.,  Co.,  74  la.  424,  S.  C.  46  Wis.  222,  S.  C.  48  N.  W.  R.  519.     See, 

N.  W.  R.  998;  Tibbetts  v.  Penley,  83  generally.  Smith  v.  Summerfield,  108 

Me.  118,  S.  C.  21  Atl.  R.  838;  Clarke.  N.  Car.  284,  S.  C.  12  S.   E.  R.  997; 

Flint,  22  Pick.  231.  Citizens,  etc.,  Co.  v.  Shenango,  etc., 

^State  V.  Ruhlman,  111  Ind.  17;  Co.,  138  Pa.  St.  22,  S.  C.  20  Atl.  R.  947; 
Toledo,  etc.,  Works  r.  Work,  70  Ind.  Pavey  v.  Pavey,  30  Ohio  St.  600; 
253;  Payne  v.  Flournoy,  29  Ark.  500;  Plummer  v.  Mold,  22  .Minn.  15;  Tur- 
Moses  «.  Risdon,  46  la.  251 ;  Schwarz  ner  v.  First  Nat.  Bank,  26  la.  562; 
r.  Oppold,  74  N.  Y.  307;  Hughes  v.  Hewitt  v.  Brown,  21  Minn.  163.  In 
Feeter,  18  la.  142;  Pudney  v.  Burk-  some  jurisdictions,  however,  the  de- 
hart,  62  Ind.  179;  Butler  v.  Church,  feet  may  be  reached  by  special  de- 
etc,  14  Bush,  540;    Fritz  v.  Barnes,  6  murrer. 


1214  THE    WORK    IN    COURT.  §  1042 

that  no  cause  of  action  or  defense  is  stated.  If  more  than  one 
cause  of  action  or  defense  is  stated  in  a  single  paragraph  the 
objection  is  appropriately  presented  by  a  motion  to  separate.^ 
As  we  have  elsewhere  shown,  a  party  who  does  not  object  in 
proper  form  to  the  mode  of  trial  waives  all  right  to  complain 
that  the  wrong  mode  was  adopted.^  There  are  many  other  in- 
stances in  which  objections  must  be  specifically  made,  but  we 
have  given  enough  to  illustrate  the  scope  and  effect  of  the  gen- 
eral rule  we  have  stated.  The  rule  is  that  objections  must  be 
made  at  the  time,  and  not  after  other  rulings  or  decisions  have 
intervened.  This  rule,  however,  can  not  operate  upon  a  party 
who  has  had  no  opportunity  to  object;  if  he  objects  at  the  first 
opportunity  open  to  him  the  fact  that  decisions  or  rulings  have 
intervened  will  not  make  his  objection  ineffective.^ 

§  1042.  Cases  coiistitutiiio'  exceptions  to  the  rule  that  ob- 
jections must  be  made  in  trial  court. — The  question  of  juris- 
diction of  the  subject  may  be  made  at  any  time.*  Where  the 
complaint  or  declaration,  considered  as  an  entirety  and  not  in 
severalty,  wholly  fails  to  state  a  cause  of  action  the  objection 
may  be  presented  on  appeal,  but  the  objection  will  fail  unless 
the  pleading,  considered  as  whole,  is  entirely  and  radically  in- 

>McKinney  v.  McKinney,  8  Ohio  376;  Mansfield,  etc.,  Co.  v.  Swan,  111 
St.423 ;  McCarthy  v.Garraghty,10  Ohio  U.  S.  379 ;  Doctor  v.  Hartman,  74  Ind. 
St.  438;  Truitt  v.  Baird,  12  Kan.  420;  221;  Smith  v.  Myers,  "109  Ind.  1,  9; 
Township  of  Hartford  v.  Bennett,  10  Damp  v.  Dane,  29  Wis.  419,431 ;  Chap- 
Ohio  St.  441;  Sentinel  Co.  v.  Thom-  man  v.  Barney,  129  U.  S.  677;  Morris 
son,  38  Wis.  489;  Bass  v.  Comstock,  v.  Gilmer,  129  U.  S.  315;  Fowler  v. 
38  N.  Y.  21 ;  Adams  v.  Secor,  6  Kan.  Eddy,  110  Pa.  St.  117,  S.  C.  1  Atl.  R. 
542;  Goldberry  v.  Utley,  60  N.Y.  427;  789;  Ware  v.  Henderson,  25  So.  Car. 
Pierce  v.  Bicknell,  11  Kan.  262;  Hen-  ,385;  People  v.  Walter,  68  N.  Y.  403, 
dryt).  Hendry,  32  Ind.  349;  State  v.  411;  Weeden  v.  Richmond,  9  R.  I. 
Newlin,  69  Ind.  108.  128;  Murray  v.  Burris,  6  Dak.  170,  S. 

''  Ante,  §§  952,  953,  954.  C.  42  N.W.  R.  25  ;  Hall  w.Wadsworth, 

'Wabash,  etc.,  Co.??.  Dykeman,  133  30  W.  Va.  55,  S.  C.  3  S.  E.  Rep.  29; 

Ind.  56,  63,  citing  Elliott's  App.  Proc,  Keokuk,  etc.,  Co.  v.  Donnell,  77  Iowa, 

§  785;  Ilenning  v.  State,  106  Ind.  386,  221,  S.  C.  42  N.  W.  R.  176;  Hardin  v. 

393 ;  Preston  v.  Sandford,  21  Ind.  156 ;  Trimmier,  30  So.  Car.  391,  S.  C.  9  S.  E. 

Behrens  v.  McCance,  106  Ind.  330.  R.  342. 

*  Vannerson  v.  Leverett,  31  Fed.  R. 
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sufficient,^  Where  a  judgment  is  entered  by  default  the  com- 
plaint may  be  assailed  on  appeal  although  not  objected  to  in 
the  trial  court,  and,  as  we  have  elsewhere  shown,  the  pleading 
can  not  be  aided  by  intendment  or  inference,  as  there  is  no 
evidence  from  which  omitted  facts  can  })e  supplied. 

§  1043.  An  objection  must  not  be  too  broad. — An  objection 
should  not  be  too  broad,  for  if  it  is  it  will  in  many  instances 
be  ineffective.^  This  rule  is  more  frequently  called  into  exer- 
cise in  the  delivery  of  evidence  and  the  giving  of  instructions 
than  elsewhere  in  practice,  but  is  not  confined  to  those  matters. 
The  true  rule  is  to  so  confine  the  objection  that  it  shall  be  clearl}' 
applicable  to  incompetent  or  improper  matters,  for  the  advo- 
cate can  not  put  upon  the  court  the  duty  of  separating  the  com- 
petent from  the  incompetent  where  the  two  are  blended. "^ 

§  1044.  Objections  to  questions  to  witnesses  insufficient 
where  question  is  proper. — Where  the  question  addressed  to  a 
witness  is  a  proper  one  an  objection  to  it  will  accomplish  no 
good  result.  If  the  question  is  proper  and  the  answer  incom- 
petent the  objection  should  be  addressed  to  the  answer  of  the 

'Laverty    v.    State,    109  Ind.   217;  R.688;  Lasseter  v.  Simpson,  78Ga.  61, 

Smith  V.  Smith,  106  Ind.  43 ;  Taylor  v.  S.  C.  3  S.  E.  R.  243 ;  Powell  v.  Augus- 

Johnson,  113  Ind.  164;  Burkhartv.Gla-  ta,  etc.,  Co.,  77  Ga.  192,  S.  C.  3  S.  E. 

dish,  123  Ind.  337 ;  Ilornady  r.  Shields,  R.  757 ;  Hammond  v.  Schiff,  100  N.  C. 

119  Ind.  201 ;  Becknell  v.  Becknell,  110  161  ;  People  v.  Rose,  52  Hun,  33 ;  Bad- 

Ind.  42;  Harris  v.  Wright,   123  Ind.  ders  r.  Davis,  88  Ala.  367,  S.  C.  6  So. 

272;    McGregor  v.   Hubbs,    125    Ind.  R.  834;  Holmes  r.  Turner's,  etc.,  Co., 

487,  488;  Livesey  v.  Livesey,  30  Ind.  150  INIass.  535,  S.  C.  23  X.  E.  R.  305; 

398;  Newhouse  v.  Miller,  35  Ind.  463.  Smoot  v.  Eslava,  23  Ala.  659,  S.  C.  58 

'Bamford   v.   Lehigh,  etc.,  Co.,  33  Am.  Dec.  310;  WalUs  v.  Randall,  81 

Fed.  Rep.  677;  McGuffey  v.  McClain,  N.  Y.  164. 

130  Ind.  327,  S.  C.  30  N.  E.  Rep.  296 ;  '  Gould  v.  Day,  94  U.  S.  405 ;  Barnes 

Pape  V.  Wright,  116  Ind.  502;  Way-  v.  Ingalls,  39  Ala.  193;  Jones  r.  State, 

mire  u.  Lank,  121  Ind.   1;    St.  Louis,  118  Ind.  39,  40;   Conway  r.  State,  118 

etc.,  Co.  V.  Hendricks,  48  Ark.  177,  S.  Ind.  482,  485;    Bigelow  r.  Sickles,  80 

C.  3  Am.  St.  R.  220;  Pettigrew  v.  Bar-  AVis.  98.  S.  C.  49  N.  W.  R.  106;    Peo- 

num,  11   Md.  434,   S.   C.  69  Am.  Dec.  pie  v.  Wilkinson,  60  Hun,  582,  S.  C. 

212,  and  note;    Shatto  v.  Crocker,  87  14  N.  Y.  Supp.  827;    Shepard  r.  New 

Cal.  629,  S.  C.  25  Pac.  R.  921 ;  Bell  v.  York,  etc.,  Co.,  60  Hun,  584,  S.  C.  15 

Kendall,  93  Ala.  489,  S.C.  8  So.  R.  492;  N.  Y.  Supp.  175. 
Fonville  v.  State,  91  Ala.  39,  S.  C.  8  So. 
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witness.  The  proper  mode  of  objecting  in  such  a  case  is  by  a 
motion  to  strike  out  the  answer,  or,  where  part  is  competent, 
so  much  of  it  as  is  incompetent.^ 

§  1045.   Objections  must  be  interposed  by  the  proper  party. 

— An  objection  interposed  by  a  party  having  no  right  to  object 
is  ineffective.^  Where  an  objection  is  valid  as  to  one  party 
only,  of  several,  that  party  should  separately  interpose  the  ob- 
jection. It  is  a  familiar  rule  of  practice  that  a  motion,  objec- 
tion, or  the  like  must  be  good  as  to  all  who  join  in  it  or  it  will 
not  be  good  as  to  any  one  of  them.^  It  often  happens  that 
evidence  is  admissible  against  one,  but  not  all  of  several  par- 
ties to  the  same  action,  and  in  such  a  case  the  correct  practice 
is  for  the  parties  against  whom  the  evidence  is  not  competent 
to  ask  an  express  and  peremptory  instruction  to  the  jury  requir- 
ing them  to  disregard  the  evidence  as  to  them,  and  consider  it 
as  against  those  only  as  to  whom  it  is  competent.  An  objec- 
tion by  all  the  parties  in  such  a  case  would  be  unavailing,  and 
an  objection  by  the  party  against  whom  it  is  competent  would 
be  ineffective.^  As  a  general' rule  a  party  in  contempt  will  not 
be  heard  to  make  an  ordinary  motion,^  nor  will  one  who  has 
fled  from  justice  after  a  verdict  against  him.^ 

'Gundlin  v.  Hamburg,  etc.,  Co.,  28  N.  J.  Eq.  333,  339;  Linn  v.  Wheeler, 

N.  Y.  Supp.  572.     See,  also,  case  cited  21  N.  J.  Eq.  231 ;  Belbee  v.  Belbee,  6 

in  the  preceding  note.  Mad.  26. 

'  Carr  v.  Boone,  108  Ind.  241.  *  Vannoy  v.  Klein,  122  Ind.  416. 

'  Walker  r.  Popper,  2  Utah,96 ;  Holz-  ^  Li^n  v.  Wheeler,  21  N.  J.  Eq.  231. 
man  v.  Hibben,  100  Ind.  338 ;  Wilker-  But  upon  matters  of  strict  right  he 
son  V.  Rust,  57  Ind.  172;  Webster  v.  may  be  heard.  Morrison  v.  Morrison, 
Tibbits,  19  Wis.  438 ;  New  York,  etc.,  4  Hare,  590 ;  Chuck  v.  Cremer,  1  Coop- 
Co.  tJ.  Schuyler,  17N.  Y.  592;  Bosley  er's  Ch.  205,  and  note;  Brinkley  v. 
V.  National,  etc.,  Co.,  123  N.  Y.  550,  Brinkley,  47  N.  Y.  40;  Odell  v.  Hart, 
557;  Clark  v.  Lovering,  37  Minn.  1  Moll.  492;  People  i\  Stertevant,  9  N. 
120,  S.  C.  33  N.  W.  R.  776;  Dunn  v.  Y.  263;  Freese  v.  Swayze,  26  N.  J.  Eq. 
Gibson,  9  Neb.  513 ;  Whitney  v.  Ferris,  437 ;  Cattell  v.  Simons,  6  Beav.  304. 
10  Johns.  66 ;  Edwards  v.  Tracy,  62  Pa.  «  State  v.  Murrell,  33  S.  Car.  83,  S.  C. 
St.  374;  Cowan  v.  Kinney,  33  Ohio  11  S.  E.  R.  682;  Bonahan  v.  Nebraska, 
St.  422;  Bond  v.  Nave,  62  Ind.  505;  125  U.  S.  692,  S.  C.  8  Sup.  Ct.  R.  1390; 
Pierce  v.  McConnell,  7  Blackf.  170;  People  v.  Redinger,  55  Cal.  290,  S.  C. 
Taylor  v.  Deverell,  43  Kan.  469,  S.  C.  36  Am.  R.32;  Peoples.  Genet, 59 N.Y. 
23  Pac.  R.  628;  Ross  v.  Titsworth,  37  80,  S.  C.  17  Am.  R.  315;    Leftwich  v. 
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§  1010.  Exceptions,  nature  of. — The  term  exception,  as 
ordinarily  used,  means  a  proceeding  in  the  nature  of  an  objec- 
tion to  a  ruling  or  decision  of  tlie  court  upon  a  matter  of 
law,  but  in  strictness  it  is  not  an  objection.^  An  objection 
usually  precedes  an  exception,  and  the  exception  goes  to  the 
ruling  or  decision  on  the  o])jection.  An  exception  supple- 
ments the  objection  and  is  a  notification  to  the  court  that  the 
party  intends  to  stand  by  his  objection  and  to  present  the  de- 
cision upon  it  for  review.  The  exception  is  of  comparatively 
little  value  in  the  trial  court;  its  chief  office  is  to  reserve  a 
question  for  review  on  appeal  or  writ  of  error. '^  As  a  rule,  an 
exception  does  not  present  the  specific  grounds  of  objection;  that 
is  usually  done  by  a  pleading,  motion,  oral  objection  or  the 
like,  before  the  exception  is  tai^en.  An  exception  in  the  sense 
in  which  we  here  employ  the  term,  means  a  formal  notice  or 
statement  indicating  an  intention  to  reserve  a  question  upon  a 
ruling  or  decision  for  future  consideration.'^  An  objection 
where  there  is  no  ruling  is,  as  a  rule,  unavailing  on  appeal, 
nor  is  it  availing  on  appeal  unless  it  is  followed  in  due  time 
and  manner  b}^  an  exception.  An  objection  calls  forth  the 
ruling,  and  the  exception  is  addressed  to  the  ruling,  so  that  it 
must  necessarily  follow  the  ruling  or  decision. "•     Where  the 

Commonwealth,  20  Gratt.  716;  Com-  must  betaken  or  no  question  will  be 

monwealth  v.  Andrews,  97  Mass.  543;  presented  on  appeal.    The  court  cited 

Smith  r.  United  States,  94  U.  S.  97;  Buskirk's  Pr.,144;  EHiott's  App.  Proc, 

Heath  v.  State,  101  Ind.  512;  Sargent  784-786;  Jolly  r.Terre  Haute,  etc.,Co., 

V.  State,  96  Ind.  63.  9  Ind.  417 ;  Tyler  r. Wilkinson,  10  Ind. 

'  .\n  exception  is  sometimes  of  itself  53;  Brightwell  r.  McLane,  11  Ind.  210; 

an  objection,  as,  for  instance,  in  equity  Dickson  r.  Rose,  87  Ind.  103;  Creager 

practice,  but  ordinarily  the  term  "ex-  v.   Langford,   87  Ind.    177;    Johnson 

ception"  means  a  step   taken   in  the  v.  McCulloch,  89  Ind.  270;     Coan  r. 

case  after  an  objection  has  been  made  Grimes,  63  Ind.  21 ;  Hull  v.  Louth,  109 

and  sustained  or  overruled.  Ind.  315,  S.  C.  10  N.  E.  R.  270;  2  Am. 

*  United  States  v.  Breitling,  20  How.  &  Eng.  Encj'C.  of  Law,  271.    See  State 

(U.  S.)  252.  17.  Central,  etc.,  Co.,  17  Nev.  259,  S.  C. 

»In  Fletcher  r.  Waring  {In<l.),  36  30  Pac.  R.  887;    Augusta,  etc.,  Co.  v. 

N.  E.  R.  896,  it  is  held  that  a  prayer  Andrews,  89  Ga.  653. 
for  appeal  does  not  amount  to  an  ex-        *  Kleinschmidt  v.   McAndrews,  117 

ception,  and  that  when  a  moti<m  for  U.  S.  282,  286. 
a  new  trial  is  overruled  an  exception 

77 
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objection,  no  matter  whether  by  demurrer,  motion  or  oral 
statement,  contains  the  specific  grounds  upon  which  it  is  based, 
a  general  exception  is  sufficient. 

§  1047.  Necessity  tor  exceptions. — An  exception  to  a  ruling 
or  decision  must  be  taken  and  put  of  record  in  all  cases  save 
those  in  which  questions  may  be  first  made  on  appeal.  In 
every  case  where  questions  must  first  be  made  in  the  court  of 
original  jurisdiction  an  exception  must  be  taken. ^  No  matter 
how  grave  the  case  may  be  the  general  rule  is  that  no  question 
is  presented  for  review  unless  the  record  shows  an  exception. 

§  1048.  Time  of  taking  exceptions. — It  is  unsafe  to  act  upon 
any  other  assumption  than  that  an  exception  must  be  taken  at 
the  time  the  ruling  or  decision  is  made,  for  while  there  are  a 
few  exceptions  to  this  general  rule,  they  are  so  exceedingly 
rare  that  it  would  be  unsafe  to  omit  to  except  at  the  time  the 
ruling  or  decision  is  given.  It  is  almost  invariably  true  that 
where  there  is  an  opportunity  to  except,  nothing  will  excuse 
the  failure  to  except  at  the  time,  nor  any  step  supply  the  place 

1  Gallagher  v.  Southwood,  1  Kan.  26Pac.  R.  749;  Newlon  v.  Tyner,  128 
143;  Comparet  v.  Hedges,  6  Blackf.  Ind.  466,  S.  C.  27  N.  E.  R.  168;  Dono- 
416;  Watson  v.  State,  28  Tex.  App.  van  v.  Clark,  138  N.  Y.  631,  S.  C.  33  N. 
34,  S.  C.  12  S.W.  R.404;  Bull  v.  Com-  E.  R.  1066;  Ross  v.  Kansas  City,  48 
monwealth,14Gratt.613;  United  States  Mo.  App.  440;  Haines  y.  Saviers,  93 
V.  Carey,  110  U.  S.  51 ;  Hunnicut  v.  Mich.  440,  S.  C.  53  N.  W.  R.  531 ;  Car- 
Peyton,  102  U.  S.  333,  354 ;  Stewart  v.  penter  v.  Willey,  65  Vt.  168,  S.  C.  26 
Huntingdon  Bank,  11  Sergt.  &  R.  267,  Atl.  R.  488;  Ryttenberg  v.  Keels  (S. 
S.C.14  Am.  Dec.628;  Turner  t;. Yates,  Car.),  17  S.  E.  R.  441;  Williams  v. 
16  How.  (U.  S.)  14,  29;  State  v.  Mey-  State  (Fla.),  13  So.  R.  429;  Payne  v. 
ers,  99Mo.  107;  Spooner  v.  Handley,  Dicus  (Iowa),  55  N.  W.  R.483;  Gor- 
151  Mass.  313,  S.  C.  23  N.  E.  R.  840;  ham  v.  Kansas  City,  etc.,  Co.,  113  Mo. 
Thomas  v.  Griffin,  1  Ind.  App.  457,  S.  408,  S.  C.  20  S.  W.  R.  1060;  Brown- 
C.  27  N.  E.  R.  754;  Fifth  Avenue  field  v.  Brownfield,  151  Pa.  St.  565; 
Bank  t'. Webber,  27  Abb.  New  Cases,  Gorwyn  v.  Anable,  48  Mo.  App.  297. 
1 ;  State  v.  Probasco,  46  Kan.  310,  S.  C. 
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of  an  exception.^     It  has  been  directly  decided  that  the  court 
lias  no  power  to  grant  time  in  which  to  except/'' 

§  1049.  Exceptions  can  not  be  taken  in  advance  of  the  rul- 
illii-. — As  we  have  elsewhere  said,  an  excei)tion  must  follow  the 
ruling  or  decision.  An  exception  can  not  be  taken  until  a  rul- 
ing or  decision  is  made  or  given.  Nothing  is  accomplished  by 
simply  notifying  the  court  in  advance  of  the  ruling  that  it  is 
the  purpose  or  intention  of  the  party  to  interpose  an  exception. •"* 

§  1050.  Exceptions  must  immediately  follow  the  rulino;  or 
decision. — The  general  rule  is  that  an  exception  is  not  effective 
unless  it  immediately  follows  the  ruling  which  it  is  sought  to 
challenge.  If  decisions  intervene  between  the  ruling  and  the 
exception,  it  will  not  be  sufficient  to  present  any  question.^ 
The  object  of  the  law  is  to  keep  the  exception  so  close  to  the 
ruling  that  there  can  be  no  confusion  or  obscurity.  The  ap- 
pellate court  can  not  be  asked  to  luint  up  the  connection  between 
the  ruling  and  the  exception,  so  that  it  is  always  necessary  that 
there  should  be  no  intervening  rulings  between  the  decision 
assailed  and  the  exception.  But  while  the  general  rule  is  as 
we  have  stated,  and  while  it  is  one  of  wide  sweep,  it  is,  never- 
theless, not  entirely  unbroken  by  exceptions,  for  it  is  subject  to 

'Newlon  r.  Tyner,  128  Ind.  466,  S.  AV.  R.  617;     Elliott's   App.  Proc,  p. 

C.  27  X.  E.  R.  168 ;  La  Porte  r.  Organ,  743,  note  4. 

5  Ind.  App.  369,  S.  C.  30  N.  E.  R.  2 ;  ^  Coan  v.  Grimes,  63  Ind.  21,  26.  See, 

Meier  v.  Morgan,  82  Wis.   289,  S.  C.  also,    Kopelke  v.    Kopelke,  112   Ind. 

52  N.  E.  R.  174 ;  Freeland  v.  Stillman,  435 ;  Hemphill  v.  Morrison,  112  X.  Car. 

(Kan.),  S.  C.  30  Pac.  R.  235;  Pager  756,  S.  C.  17  S.  E.  R.  535. 

V.  State,  22  Neb.  332,  S.  C.  35  N.  W\  ^ Gregory  v.  Dodge,  14  AVend.  593; 

R.  195;   Hughes  v.  Robertson,   1   T.  Kleinschmidt  v.  McAndrews,  117  U. 

B.   Hon.    (Ky.)    215,    S.    C.   15    Am.  S.  282. 

Dec.  104 ;  Gridley  r.  College,  etc.,  137  *  Clark  v.  Hodges,  65  Vt.  273,  S.  C.  26 

N.  Y.  327,  S.  C.  33  N.  E.  R.  321 ;  Clark  Atl.R.  726 ;  Neven  r. Burke,  82  Ind.455 ; 

V.  Hodges,  65  Vt.  273,  S.  C.  26  Atl.  R.  American  Ins.  Co.  r.  Yearick,  78  Ind. 

766;  Souster  r.  Black  (la.),  54  N.  W.  202;    Jones  v.  Van  Patten,  3  Ind.  107; 

R.  534 ;  Lewis  v.  United  States,  146  U.  Barner  v.  Bayless,  134  Ind.  600,  S.  C. 

S.370;    Barner  v.  Bayless,  134  Ind.  33  N.  E.  R.  907.      Citing  Dickson  v. 

600,  S.  C.  33  N.  E.  R.  907 ;  State  v.  Dun-  Rose,  87  Ind.  103 ;   Smith  r.  McKean, 

can,  II6M0.  288,  S.  C.22S.W.R.  699;  99  Ind.  101;    Helms  v.  Wagner,  102 

State  V.  Sansone,  116  Mo.  1,  S.  C.  22  S. '  Ind.  385;  Hull  r.  Louth,  109  Ind.  315. 
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the  qualification,  already  spoken  of,  that  there  must  be  an  op- 
portunity to  except.  If,  for  instance,  jurors  are  guilty  of  im- 
proper conduct  an  objection  made  after  discovery  of  the  mis- 
conduct will  be  sufficient.^ 

§  1051.   Exceptions  must  be  addressed  to  specific  rulings. — 

Exceptions  can  not  be  effectively  taken  to  rulings  generally, 
but  must  be  addressed  to  a  particular  ruling  or  decision. ^  Each 
decision  or  ruling  to  w^hich  objections  are  to  be  urged  on  ap- 
peal must  be  directly  excepted  to,  for  exceptions  can  not  be 
taken  in  gross.  As  each  ruling  or  decision  is  made  the  excep- 
tion must  be  taken. 

§  1052.   Exception  available  only  to  party  who  reserves  it. — 

The  general  rule  is  that  a  party  can  not  make  exceptions  avail- 
able unless  he  himself  takes  them.  This  rule  does  not,  how- 
ever, preclude  parties  from  jointly  excepting  where  their  inter- 
ests are  joint.  It  does,  however,  prevent  a  party  from  making 
available  an  exception  taken  by  his  adversary.^ 

§  1053.   Exceptions  not  effective  unless  valid  as  to  all  who 
join. — Where  the  interests  of  the  parties  are  several,  separate 

'  Polin  V.  State,  14  Neb.  540 ;  Barlow  381,  S.  C.  33  N.  E.  R.  516 ;    Maling  v. 

V.  State,   2   Blackf.    114;  Henning  v.  Crummey,  5  Wash.  222,  S.  C.  31  Pac. 

State,  106  Ind.  386,  393.  R.  600;  Johnson  v.  Little  Horse,  etc., 

"Leyner  v.  State,  8  Ind.  490;  John-  Co.  (Wyo.),  33  Pac.  R.  22;  Steubing 
son  ?;.'McCulloch,  89  Ind.  270 ;  Walter  v.  New  York,  etc.,  Co.,  138  N.  Y.  658, 
V.  Walter,  117  Ind.  247 ;  Bouknight  v.  S.  C.  34  N.  E.  R.  369 ;  Russell  v.  Davis, 
Brown,  16  S.  Car.  155;  McDaniel  v.  51  Minn.  482,  S.  C.  53  N.  W.  R.  766; 
f^tokes,  19  S.  Car.  60,  61;  Lewis  v.  Fort  Dodge  i?.  Minneapolis,  etc.,  Co. 
New  York,  etc.,  Co.,  123  N.  Y.  496;  (la.),  54  N.W.R.  243;  Luttrell  ??.  Mar- 
Carroll  V.  Little,  73  Wis.  52,  S.  C.  40  tin,  112  N.  Car.  593,  S.  C.  17  S.  E.  R. 
N.  W.  R.  582 ;  State  v.  Leaver,  62  Wis.  573 ;  State  v.  Turner,  36  S.  Car.  534,  S. 
387,  S.  C.  22  N,  W.  R.  576;  Bogk  v.  C.  15  S.  E.  R.  602.  In  the  case  of 
Gassert,  149  U.  S.  17;  Alexander  v.  Columbia,  etc.,  Co.  v.  National  Bank, 
Machan,  147  U.  S.  72;  Crocker  v.  etc.,  52  Minn.  224,  S.  C.  53  N.  W.  R. 
Currier,  65  Wis.  662,  S.  C.  27  N.W.  R.  1061,  the  court  carried  the  general 
825;  Buffalo,  etc.,  Co.  V.Phillips,  67  rule  very  far. 

Wis.   129,   S.   C.   30  N.   W.   R.   295;  ^  Amonett  ?'.  Montague,  63  Mo.  201; 

Turner  v.  People,  30  Mich.  363.     See,  Bingham  v  Stage,  123  Ind.  281. 
generally,  Soper  v.  Manning,158  Mass. 
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exceptions  are  required.^  The  general  rule  that  objections 
must  be  good  as  to  all  who  join  in  making  them  applies  to  ex- 
ceptions. Where  there  is  doubt  as  to  whether  the  interests  of 
the  parties  are  joint  the  safe  course  is  for  each  to  severally 
except. 

§  1054.  Reducino^  exceptions  to  writino:. — Where  there  is  no 
statutory  provision  to  the  contrary  time  may  be  given  by  the 
court  in  which  to  reduce  exceptions  to  writing. ^  The  excep- 
tions must,  as  we  have  seen,  be  taken  at  the  time,  but  if  time 
is  properly  and  seasonably  asked  in  which  to  reduce  them  to 
writing  it  is  within  the  power  of  the  court  to  grant  it.  The 
subject  is  to  a  great  extent  regulated  by  statute,  and  we  can 
not  safely  do  more  than  state  in  very  general  terms  the  rule 
upon  the  subject. 

§  1055.    Bill  of  exceptions — Origin  and  nature  of. — By  a 

statute  of  Edward  I,  provision  was  made  for  the  instrument 
now  commonly  called  a  bill  of  exceptions.^  The  object  of  a 
bill  of  exceptions  is  to  bring  before  the  court  of  review  the 
exceptions  alleged  in  the  court  of  original  jurisdiction  and  such 
matters  as  will  enable  the  higher  court  to  understand  the  na- 
ture and  effect  of  the  rulings  upon  which  exceptions  are  alleged. 
In  strictness,  the  bill  does  not  make  or  take  the  exceptions,  it 
simply  registers  or  records  them,  and  presents  matters  "neces- 
sary for  the  proper  understanding  thereof."  In  the  federal 
courts  the  State  statutes  are  not  accepted  as  governing  the  sub- 

*  Bosley  r.  National,  etc.,  Co.,  123  N.  exception  and   writes  the  same,  and 

Y.  550,560;  Murray  r.  Usher,  117  N.  recjuires   that   the    justices   shall   put 

Y.  542.  their  seals,  the  justices  shall  do  so, 

*Ste\vartr.  Huntington,  11  S.  &  R.  and   if  one  will  not,  another  shall." 

(Pa.)    2G7,    S.    C.    14    Am.  Dec.  628;  The  general  rule  substantially  declared 

Hughes  V.   Robertson,  1  T.  B.  Monr.  as  in  the  statute  referred  prevails  in 

215,  S.  C.  15  Am.  Dec.  104;  Goodwin  all  the  States  of  the  Union.     Conrow 

V.  Smith,  72  Ind.  113;  First  National  v.  Stroud   (Pa.),  6  Am.  L.  Reg.  298, 

Bank  v.  Bartlett,  8  Neb.  319.  301 ;    Endicott,   Petitioner,    24   Pick. 

»  "When  one  impleaded  before  any  339;  1  Bonner  Inst.,  p.  473,  §  3232;  4 

one  of  the  justices  alleges  an  excep-  Minor  Inst.,  part  I,  729;  Taliaferro  r. 

tion,  praying  they  will  allow  it,  and  Franklin,     1    Gratt.    332;    Money    v. 

if  they   will   nut,   he  that   alleges  the  Loach,  3  Burr.  1692. 
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ject  of  bills  of  exceptions.^  It  has  been  decided  by  the  Supreme 
Court  of  the  United  States  that  where  there  is  no  rule  of  court 
upon  the  subject,  or  no  federal  statute,  the  common  law  rules 
will  be  followed. '•^  The  State  courts  follow  the  general  doctrines 
of  the  common  law  so  far  as  unchanged  by  statutes,  and  upon 
many  phases  of  the  subject  common  law  decisions  are  accepted 
as  authoritative.  It  is  safe  to  say  that  in  the  absence  of  valid 
rules  of  court  or  statutory  provisions  the  general  doctrines  of 
the  common  law  prevail  in  all  of  the  States  except  such  as  have 
adopted  the  civil  law. 

§  1056.  Bill  of  exceptions — Office  of. — The  office  of  a  bill 
of  exceptions  is  to  bring  into  the  record  matters  that  are  not 
part  of  the  record  proper.  "The  object  of  a  bill  of  exceptions 
is  to  make  matter  of  record  what  would  not  otherwise  appear 
as  such,"  and  "no  bill  is  necessary  where  the  error  alleged  is 
apparent  upon  the  record."^  If  the  matters  on  which  excep- 
tions are  alleged  are  apparent  of  record,  exceptions  duly  taken 
and  noted  of  record  are  part  of  the  record  on  appeal  without  a 
bill.  Whether  it  is  necessar}^  to  take  a  bill  is  to  be  determined 
by  ascertaining  whether  the  matters  upon  which  the  exceptions 
are  alleged  are  part  of  the  record  proper;  if  they  are,  the  ex- 
ceptions, if  properly  taken  and  noted,  are  also  part  of  the 
record  without  being  brought  into  it  by  a  bill  of  exceptions. 
Where  the  statute  does  not  otherwise  provide,^  the  record 
proper  consists  of  the  pleadings,  the  rulings  thereon,  the  issue, 
the  impaneling  of  the  jury,  the  verdict,  and  the  judgment.'' 
Direct  motions  are  part  of  the  record,  but  collateral  motions  are 
not.     Some  of  the  courts  hold  that  motions  to  strike  out  parts 

'  Walker  v.  Windsor  Bank,  56  Fed.  Cockerell,  5  Pet.  248.     See  Bronson  v. 

Rep.  76;  Van  Stone  v.  Manufacturing  Schulten,  104  U.  S.  410. 

Co.,  142  U.  S.  128.  *The  statutes  of  many  of  the  States 

'  Chateaugay,  etc.,  Co.,  Petitioner,  declare  what  shall  constitute  the  rec- 

128  U.  S.  544,  citing  Whalen  v.  Sheri-  ord  proper,  but  as  we  do  not  consider 

dan,  18  Blatchf.  324;  United  States  v.  statutory  rules,  we  shall  only  state  the 

Train,  12  Fed.  R.  852.  general  outline  of  the  doctrine  upon 

*  Young  V.  Martin,  8  Wall.  354,  357 ;  the  subject. 

Galvin  v.  State,  56  Ind.  51 ;    Whiting  ^  A    good  discussion  of  the   subject 

V.    Fuller,  22  111.  33;    McGonnigle  v.  will  be  found  in  Nichols  «.  Bridgeport, 

Arthur,  27   Ohio   St.  251;    Fisher  v.  27  Conn.  459.     See,  also,    Stimson  v. 
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of  pleadings  and  to  make  more  specific  are  not  direct  motions, 
and  hence  not  part  of  the  record  proper/  but  the  decisions,  as 
it  seems  to  us,  are  not  sound.  We  can  see  no  valid  reason  for 
placing  such  motions  upon  a  footing  different  from  demurrers 
or  other  motions  made  in  the  formation  of  issues,  and  we  be- 
lieve that  they  should  be  regarded  as  direct  motions.^ 

§  1057.   When  a  bill  of  exceptions  is  required — Generally. — 

We  have  already  said  in  general  terras  that  a  bill  of  exceptions 
is  not  necessary  to  bring  before  the  court  matters  forming  part 
of  the  intrinsic  record  or  record  proper,  but  it  seems  proper  to 
treat  the  subject  with  somewhat  more  particularity.  A  bill  of 
exceptions  is  not  designed  to  take  the  place  of  any  necessary 
part  of  the  record  proper,  but  to  bring  into  the  record  matters 
that  are  not  properly  a  part  of  it.'^  Rulings  on  pleadings 
when  made  upon  demurrer  or  direct  motions  are  parts  of  the 
record  proper,  and  a  bill  is  not  necessary  to  bring  them  into 
the  record.*  The  pleadings  can  not,  of  course,  properly  form 
part  of  the  bill,^  although  the  bill,  if  otherwise  sufficient,  will 
not  be  rendered  insufficient  by  their  presence.  As  will  here- 
after appear  matters  of  fact  and  evidence,  rejected  instruments 
and  collateral  motions,  as  well  as  exhibits  to  direct  motions, 
must  be  brought  into  the  record  by  a  bill  of  exceptions. 

§  1058.    Requisites  of  bill — General  doctrine. — The  facts  or 
the  evidence    on  which  the    questions    of  law  arise    must  be 

Huggins,  9  How.  Pr.  86;   Vail  v.  Igle-  Ind.  277;    Board  v.  Montgomery,  109 

hart.  69  111.  332;    Stevison  v.  Earnest,  Ind.  69;  Jarvis  v.  Banta,  83  Ind.  528; 

80   111.   513;    Emery  v.  Whitewell,  6  Merritt  u.  Cobb,  17  Ind.  314. 

Mich.  474;  Clark  v.  Depew,  25  Pa.  St.  *  Pratt  v.  Rice,  7  Nev.  123;    United 

509,  S.  C.  64  Am.  Dec.  717 ;    State  v.  States  v.  Perrott,  1  McAll  (U.  S.),  447 ; 

Godwin,  5  Ired.  401,  S.  C.44  Am.  Dec.  Freshour  v.  Logansport,  etc.,  Co.,  104 

42;    Gibbs  w.  Dickson,   33  Ark.  107;  Ind.  463. 

Puckett  V.    Graves,   6  Smed.    &    M.  » Brown  v.   State,  29  Fla.  494,  and 

(Miss.)  384;  Cobb  v.  Commonwealth,  543,  S.  C.  10  So.  R.  736;  Moline,  etc., 

3  T.  B.  Monr.  391;    Rankin  v.  Sim-  Co.  v.  Webb,  141  U.  S.  616. 

onds,   27  111.   352;    Brainard  u.  Siur  ♦Cofer  v.  Schening  (Ala.),  13  So.  R. 

mons,  58  la.  464.  123. 

'Washington   Ice   Co.  v.  Lay,    103  ^  McKay    v.     Montana,    etc.,     Co. 

Ind.  48;    Burntrager  v.  McDonald,  34  (Mont.),  31  Pac.  R.  999. 
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stated  in  the  bill  with  clearness,  and  so  fully  that  the  appellate 
tribunal  may  readily  perceive  and  understand  the  nature  and 
iniluence  of  the  rulings  or  decisions  of  the  trial  court. ^  The 
exceptions  and  the  time  they  were  taken  must  be  stated  with 
precision  and  accuracy.^  The  statements  of  the  bill  must  show 
with  reasonable  certainty  the  ruling  complained  of,  as  well  as 
the  exception  alleged  against  it.^  The  rule  requiring  the  bill 
to  show  the  exceptions  is  strict  and  they  should  be  definitely 
specified.*  Some  of  the  authorities  go  to  the  extent  of  declaring 
that  a  bill  must  be  taken  upon  each  exception,^  but  we  think 
this  is  carrying  the  doctrine  entirely  too  far.^  Inferences  are, 
as  a  rule,  not  made  in  favor  of  bills  of  exceptions,''  but  this  doc- 
trine is  one  that  can  not  be  safely  extended.  A  bill  which  shows 
an  erroneous  ruling,  but  does  not  show  that  steps  were  taken  to 
make  the  error  available  is,  as  a  rule,  insufficient.  The  ruling, 
the  facts  on  which  it  was  made,  the  error  and  the  steps  taken 
to  make  the  error  available  should  be  shown. ^ 

^  Hooper  v.  State,  30  Tex.  412,  S.  C. 
16  S.  W.  R.  655 ;  Eldridge  v.  State,  12 
Tex.  App.  208;  Walker  v.  State,  9 
Tex.  App.  200;  Henning  v.  State,  24 
Tex.  App.  315,  S.  C.  6  S.  W.  R.  137; 
AVallace  v.  Boston,  10  Mo.  660;  Taylor 
V.  Flint,  35  Ga.  124;  Hoyt  cWilliams, 
41  Mo.  270;  State  v.  Cowan,  7  Ired. 
L.  239;  Armstrong  v.  Clark,  17  Ohio, 
495 ;  Webster  v.  Calden,  55  Me.  165. 

'Turner  v.  Yates,  16  How.  (U.  S.). 
14;  Brown  v.  Clarke,  4  How.  (U.  S.) 
4;  Northern,  etc.,  Co.  v.  Charless,  51 
Fed.  R.  662;  Poole  v.  Pleeger,  11  Pet. 
185 ;  Doe  v.  Makepeace,  8  Blkf .  575 ; 
Tucker  v.  Jones,  8  Mont.  225,  S.  C.  19 
Pac.  R.  571 ;  Roy  v.  Union,  etc.,  Co.,  3 
Wyo.  417,  S.  C.  26  Pac.  R.  571 ;  Tucker 
V.  Smith,  68  Tex.  473,  S.  C.  3  S.  W.  R. 
671 ;  Georgia,  etc.,  Co.  v.  Luther,  90 
Ga.  249;  Hudson  v.  Charleston,  etc., 
Co.,  55- Fed.  252. 

'Combination,  etc.,  Co.  v.  Morgan. 
95  Cal.  548,  S.  C.  30  Pac.  R.  1102; 
Stock,  etc.,  Co.  V.  Board  of  Trade,  44 
HI.  App.  358;  Hamilton  v.  Williford, 


90  Ga.  210,  S.  C.  15  S.  E.  R.  753;  Lee 
V.  Board,  3  Wyo.  52,  S.  C.  31  Pac.  R. 
1045. 

^Packard  v.  Bergen,  etc.,  Co.,  54  N. 
J.  L.  229,  S.  C.  23  Atl.  R.  722;  Evans- 
ville,  etc.,  Co.  v.  Frank,  3  Ind.  App.  96, 
S.  C.  29  N.  E.  R.  419. 

^Troubat  &  Haley's  Practice,  701. 
The  cases  referred  to  by  the  authors 
do  not  sustain  their  position.  Rogers 
V.  The  Mashal,  1  Wall.  644 ;  Harvey  v. 
Tyler,  2  Wall.  328. 

« Mills  V.  Buchanan,  36  Ind.  490, 502 ; 
Brown  v.  Hall,  85  Va.  146,  S.  C.  7  S. 
E.  R.  182;  Anderson  v.  Ames,  6  la. 
486. 

'Thorn  V.  State  (Tex.),  22  S.  W.  R. 
877. 

» Estate  of  Paige,  57  Cal.  238;  citing 
Griswold  v.  Sharpe,  2  Cal.  17,  23; 
Touchard  v.  Crow,  20  Cal.  150.  See, 
also.  Blizzard  v.  Hays,  46  Ind.  166; 
Grubbs^. Morris, 103  Ind.  166;  Mooney 
V.  Kinsey,  90  Ind.  33;  Louisville,  etc.,, 
Co.  V.  Worley,  107  Ind.  320. 
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§  1059.  Construction  of  the  bill. — A  hill  of  exceptions  should 
have  a  reasonable  construction.  It  is  not,  as  we  believe,  to 
be  construed  with  unusual  strictness,  for  there  is  no  reason 
for  applying  an  illiberal  rule.  But  as  the  bill  is  prepared  by 
the  appellant,  the  construction  must  be  against  him  where  there 
are  doubts  as  to  its  meaning  and  effect  that  .can  not  otherwise 
be  resolved.^  The  duty  of  preparing  a  proper  bill  rests  on  the 
appellant  and  if  it  is  insufiicient,  he  must  be  the  sufferer  and 
not  the  appellee.^ 

§  1060.  Concerning  the  rule  that  the  bill  brings  up  points 
of  law. — It  has  been  said  in  general  terms  that  a  bill  of  ex- 
ceptions brings  up  only  points  of  law,^  and  in  many  States 
this  is  strictly  true,  but  in  others  a  bill  of  exceptions  may  be 
employed  to  present  questions  of  fact.  In  some  of  the  States 
all  of  the  evidence  may  be  brought  up  and  the  higher  court 
required  to  pass  on  disputed  questions  of  fact,  but  even  where 
the  appellate  tribunal  is  required  to  pass  on  the  evidence  it 
will  not  weigh  the  evidence  in  cases  where  there  is  a  conflict. 
The  old  rule  was,  and  it  is  still  the  rule,  although  somewhat 
modified  in  its  practical  operation,  that  a  bill  brought  up  only 
the  precise  points  excepted  to.^  It  is  evident  that  where  the 
old  rule  prevails  in  its  strictness  questions  of  fact  can  not  be 
considered  on  appeal,  for  to  rulings  upon  such  questions  ex- 
ceptions can  not  be  alleged.''     The  points  of  law  even  in  those 

>  Monroe  v.  Snow,  131  111.  126,  S.  C.  440,  467;    Frier  v.  Jackson,  8  Johns. 

33  III.  App.  230,  S.  C.  23  N.  E.  R.  401 ;  495,  507 ;  Kelly  v.  Kelly,  3  Barb.  419. 

Bickel  V.  Diitoher,  35  Neb.  701,  S.  C.  It  was  held  in  Ex  parte  Jones,  8  Cow. 

63N.W.  R.  663;  Price  r.  Powell,  3  N.  123,  that  "every  matter  of  evidence 

Y.  322;  McReynolds  r.  Jones,  30  Ala.  should  be  rejected  which  is  not  essen- 

101 ;  Robin  v.  State,  40  Ala.  72 ;  Poult-  tial  to  present  the  naked  point  of  law." 

ney  v.  Glover,  23  Vt.  328;  Bingham  v.  See  Price  r.  Powell,  3  N.  Y.  322. 
Cabot,  3  Dall.  19 ;  Thompson  r.  Drake,        *  Jackson  v.  Caldwell,  1  Cow.  622; 

32  Ala.  99.  Dean  r.  Gridley,  10  Wend.  254 ;  Driggs 

»Garrityr.  Hamburger,  139  111.  499,  v.    Dwight,    17  Wend.  71 ;  Mosher  r. 

S.  C.  28  N.E.R.  743;  Neufeld  r.  Red-  Lawrence,   4  Denio,  419;    Hunter   >-. 

iminski,  41    111.  App.  144.     See,  also,  Trustees,  eto.,  6  Hill,  407;  Arnot  v. 

cases  cited  in  the  preceding  note.  McClnre,  4  Denio,  41. 

'Graham  r.Camman,  2  Caines,  108;        MVhiteside    v.   Jackson,    1    Wend. 

Bruce  r.  Westervelt,  2  E.  D.  Smith,  418;  People  i\  Rathbun,  21  Wend.  509. 
440;  Van  Gorden  v.  Jackson,  5  Johns. 
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States  where  the  bill  presents  questions  of  fact  are  still  the  es- 
sential matters,  and  the  bill  should  be  so  framed  that  the  "party- 
can  lay  his  finger  on  the  points  which  arise."  ^  It  is  said  in 
one  of  the  cases  that  "To  except  to  the  verdict  of  a  jury  when 
returned  would  be  a  novel  practice  indeed,"'^  but  whether  the 
finding  upon  the  issue  of  fact  be  that  of  the  court  or  the  jury, 
the  anomaly  of  permitting  an  exception  to  be  alleged  would  be 
quite  as  striking.  The  truth  is  that  it  is  a  departure  from 
principle  to  permit  exceptions  in  any  form  to  findings  of  facts.^ 
But  while  questions  of  fact  may  be  made  on  appeal  in  some  of 
the  States  yet  the  points  of  law  and  the  exceptions  alleged  are 
the  principal  elements  of  a  bill  of  exceptions  so  that  in  framing 
a  bill  the  statement  of  the  exceptions  in  such  a  form  and 
with  such  facts  as  will  enable  the  court  to  fully  and  clearly 
perceive  the  nature  and  influence  of  the  points  of  law  and  the 
mode  in  which  the  exceptions  were  alleged  is  of  the  highest 
importance. 

§  1061.  Stating  the  exceptions. — The  requirement  that  the 
bill  must  state  each  exception  to  each  point  of  law  is  not,  as  a 
general  rule,  complied  with  by  simply  reciting  that  the  party 
at  the  time  excepted.  Where,  as,  for  instance,  in  the  case  of 
instructions,  an  exception  performs  a  double  office,  that  of  an 
objection  and  an  exception,  it  is  enough  to  state  each  exception 
and  designate  the  time  it  was  taken,  but  where  there  must  be 
specific  grounds  of  objection  stated  those  grounds  must  be 
brought  before  the  appellate  tribunal  by  a  bill  of  exceptions.* 

'  Frier  v.  Jackson,  8  Johns.  495.  (D.  C.) ,  598 ;  Ward  v.  Wilms,  16  Colo. 

=>  State  V.  Swarts,  9  Ind.  221.  86,  S.  C.  27  Pac.  R.  247;    Carrothers 

'  In  the  practice  that  generally  pre-  v.  Carrothers,  107  Ind.  530;  Scott  v. 

vails  the  exception    is  taken   to   the  Board,  101  Ind.  42;  Stott  v.  Smith,  70 

ruling  on  the  motion  for  a  new  trial,  Ind.  298;  Elliott's  App.  Proc,  §  816, 

and  not  to  the  director  immediate  de-  and  authorities  cited  note 3.    See,  gen- 

cision  upon  the  issue  of  fact.  erally,  Baird  v.  Peall,  92  Cal.  235,  S.  C. 

*Sims  V.  State,  30  Texas  App.  605,  28  Pac.  R.  285;  Hartsock  v.  Mort,  76 

S.  C.  18  S.  W.  R.  Rep.  410;   Stump  v.  Md.  281,  S.  C.  25  Atl.  R.  303;  State  v. 

Fraley,  7  Ind.  679;  Wiler  v.  Manley,  Harr,  38  W.  Va.  58,  S.  C.  17  S.  E.  R. 

51   Ind.   169;    Miles  v.  Vanhorn,  17  794;  Pacific,  etc.,  Co.  v.  Malin,  132 U. 

Ind.  245;  Baker  v.  McGinniss,  22  Ind.  S.  531 ;  Klepfer  v.  State,  121  Ind.  491, 

257;    Prindle  v.  Campbell,  7  Mackey  S.  C.  23  N.  E.  Rep.  287;  Quintana  v. 
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§  1062.  Duty  of  settling  bills  of  exceptions  is  judicial- 
It  is  the  duty  of  the  judge  to  settle  the  bill  of  exceptions,  for 
it  is  a  judicial  duty,  and  can  not  be  delegated.'  The  rule  that 
the  duty  to  settle  the  bill  i.s  a  judicial  duty  and  therefore  in- 
capable of  delegation,  does  not  require  the  judge  to  prepare 
the  bill,  but  it  does  require  that  he  shall  make  it  his  act  by 
settling  it.  The  bill  can  not  be  effective  until  the  judicial 
mind  has  acted  upon  it,  and  given  it  approval. 

§  1063.   Preparation  of  bill— Adoption  by  the  court.— It  is 

not  material  by  whom  the  bill  is  written,  provided  it  receives 
the  sanction  of  the  judge,  and  is  adopted  by  him. "^  The  clerical 
work  is  ministerial,  and  may  be  done  by  counsel  or  any  one 
else.  But  as  the  bill  must  be  deemed  the  act  of  the  judge  it 
must  be  complete  when  it  is  authenticated  l)y  him.'^  Upon  the 
principle  that  the  settling  of  bills  of  exception  is  judicial  it 
is  held  that  parties  can  not  make  an  effective  bill  by  stipula- 
tions.* 

§  1064.  Form  of  the  bill.— Matters  of  mere  form  are  of 
little  importance  in  bills  of  exceptions  if  matters  of  substance  be 
present.  "Whatever  brings  upon  the  record,  properly  verified 
by  the  attestation  of  the  judge,  matters  of  fact  occurring  at 
the  trial,  on  which  the  point  of  law  arises  which  enters  into 
the  ruling  and  decision  of  the  court  excepted  to,  answers  suffi- 
ciently'the    proper  description  of    a  bill  of  exceptions."^     A 

State, 29  Texas  App.  401,  S.C.  25  Am.        "Clark  v.   McCrary,    80  Ala.   110; 

St.  Rep.  730.  Herman  v.  Jeffries,  4  Mont.  513 ;  State 

'Seymour,  etc.,  Co.  v.  Brodhecker,  v.  Weiskittle,  61  Md.  48;  Spencer  r. 
130  Iml.  389 ;  McCoy  v.  Able,  131  Ind.  St.  Louis,  etc.,  Co.,  79  Mo.  500 ;  Coburn 
417,  421 ;  Emerson  v.  Clark,  2  Scam.  v.  Murray,  2  Me.336 ;  Hodgden  v.  Com- 
(111.)  489;  Byrne  t'.  Clark,  31  111.  App.  missioners,  10  Kan.  t)37;  Leonard  r. 
651 ;  Jelley  r.  Roberts,  50  Ind.  1 ;  Peo-  Warriner,  20  Wis.  41 ;  AVessels  r.  Bee- 
pie  V.  Antiiony,  129  111.  218.  man,  80  :\Iieh.  343,  S.  C.  33  N.  W.  R. 

»  Dick  V.  MuUins,  128  Ind.  365 ;  Hill  510 ;    Howard  r.  Ross,  3  Wash.  292,  S. 

V.  Hagaman,  84  Ind.  287;  Bradway  v.  C.  28  Pac.  R.  526.     But  see  Reynolds 

Waddell,  95  Ind.  170.  v.  Deitz  (Neb.),  58  N.  W.  R.  89. 

'Toledo,  etc.,  Co.  v.  Rogers,  48  Ind.        ^  Per  court  in  Kleinschmidt  v.  Mc- 

427 ;  Poteet  v.  County  of  Cabell,  30  W.  Andrews,  117  U.  S.  282,  286. 
Va.  58,  S.  C.  3  S.  E.R.  97. 
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liberal  construction  will  be  given  tlie  instrument,  but  material 
omissions  can  not  be  supi^lied. 

§  1065.  The  bill  inii)orts  absolute  verity. — A  bill  of  excep- 
tions properly  alk)\ve(l,  duly  attested  and  filed,  imports  absolute 
verity.^  It  is  obvious  tliat  any  other  rule  would  practically 
destroy  the  usefulness  of  the  bill,  and  lead  to  interminable 
disputes  and  inextricable  difficulty.  But  the  general  rule 
stated  is  not  to  be  understood  as  precluding  amendments  by 
the  court  that  allowed  the  bill,  for,  as  will  be  hereafter  shown, 
bills  of  exceptions  may  be  corrected.  If  the  bill  is  wrongfully 
changed  after  the  case  gets  into  the  appellate  court  proper  steps 
may  be  taken  in  that  court  to  right  the  wrong. 

§  1066.   Conflict  between  the  bill  and  other  record  entries. 

— Where  there  is  irreconcilable  conflict  between  statements  j)rop- 
erly  in  the  bill  and  other  record  recitals, the  former  must  prevail.'^ 
"We  know  that  there  is  a  diversity  of  opinion  upon  this  subject, 
but  we  believe  the  rule  stated  to  be  the  sound  one.  The  bill  is 
more  directly  the  act  of  the  judge  than  other  matters  of  record, 
and  the  reasonable  presumption  is  that  upon  immediate  atten- 
tion he  has  made  the  bill  express  the  truth  accurately  and 
justly. 

§  1067.  Recitals  of  the  clerk  not  sufficient. — The  place  of  a 
bill  of  exceptions,  or  matters  that  should  be  shown  thereby,  can 
not  be  supplied  or  exhibited  by  the  recitals  of  the  clerk. ^    The 

'Walls  V.  Anderson,  etc.,  Co.,  00  v.  Smith,  1  Ind.  451;  Alley  v.  State. 
Ind.5f3;  Beavers  v.  State,  58  Ind.  530;  76  Ind.  94;  Indiana,  etc.,  Co.  v.  Ad- 
Thames,  etc.,  Co.  V.  Beville,  100  Ind.  ams,  112  Ind.  302. 
300.  Tidd  says:  "When  the  bill  is  ^Qoi^jj^i^iaCountyw.  Branch,  31  Fla. 
sealed,  the  truth  of  the  facts  stated  in  62,  S.  C.  12  So.  R.  650;  Dignan  v.  Gil- 
it  can  not  afterwards  be  disputed."  bert,  43  111.  App.  536;  Trawick  t'.  Mar- 
1  Tidd's  Pr.,  864.  But  the  rule  that  tin,  etc.,  74  Tex.  522,  S.  C.  12  S.  W.  R. 
the  bill  imports  absolute  verity  does  216.  SeeLauntz  v.  Heller,  41  111.  App. 
not  extend  beyond  the  case  in  which  528;  Bell  v.  Coffin,  51  Kan.  684  and 
it  is  filed.  Fisher  v.  Fisher,  131  Ind.  685,  S.  C.  33  Pac.  R.  296 ;  Frieder  v.  B. 
462;  Kirk  v.  Mowry,  24  Ohio  St.  581  ;  Goodman  Co.  (Ala.),  13  So.  R.  420; 
Davis  V.  Kline,  96  Mo.  401 .  -Elliott's  App.  Proc,  §  186,  note  6. 

'  State  V.  Flemons,  6  Ind.  279 ;    Doe 
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duty  of  a  ministerial  officer,  such  as  the  clerk,  is  to  transcribe, 
not  to  create.  It  is,  therefore,  not  competent  for  such  an 
officer  to  make  a  record;  all  that  he  can  do  is  to  copy  the  record 
as  it  has  been  made  by  the  parties  in  their  pleadings  or  the 
court  in  its  orders,  decisions  or  rulings. 

§  1068.  Stating  the  evidence. — In  some  cases  all  the  evi- 
dence must  be  incorporated  in  the  bill,  but  this  is  not  always 
necessary.  In  Indiana  the  practice  has  grown  up  of  bringing 
all  the  evidence  into  the  record  by  a  bill  of  exceptions,^ 
although  a  brief  statement  of  the  facts  would  often  much  more 
clearly  exhibit  the  questions  of  law  presented  for  considera- 
tion. The  practice  has  nothing  to  commend  it,  but  is  one  to 
be  condemned.  We  believe  the  correct  rule  to  be,  that  where 
the  question  is  one  of  fact  depending  entirely  on  the  evidence, 
or  where  the  questions  of  law  can  not  be  apprehended  without 
the  evidence,  all  the  evidence  should  be  brought  into  the 
record;  but  in  cases  where  a  succinct  statement  of  the  facts  out 
of  which  the  questions  of  law  arise  will  present  the  questions, 
the  record  should  not  be  burdened  with  all  the  evidence.  This 
is  the  rule  sanctioned  by  the  best  reasoned  cases. ^  Where  the 
whole  evidence  is  required  the  bill  must  show,  by  some  appro- 
priate statement,  that  it  does  contain  all  the  evidence  given  in 
the  cause. ^  Where  it  is  necessary  to  bring  up  the  whole  evi- 
dence, the  general  recital  that  the  bill  contains  all  the  evidence 

'  Nay  V.  Byers,  13  Ind.412;  Fellenzer  74;    Lurton  v.  Carson,  2  Blackf.  464; 

V.  Van  Valzah,  95  Ind.  128;  Kleyla  v.  State  v.  Duckworth,  85  la.  708,  S.  C. 

State,  112  Ind. 146 ;  Sessengut  v.  Posey,  50  N.  W.  R.  549 ;  Colorado,  etc.,  Co.  v. 

67  Ind.  408 ;  Clay  v.  Clark,  76  Ind.  161 ;  Godding,  2  Colo.  App.  1,  S.C.  29Pac.  R. 

National  Bank  r.  Lock,  132  Ind.  424;  529;  Texas,etc.,Co.t'.Cox,  145U.S.593; 

Peck  r.  Louisville,  etc.,  Co.,  101   Ind.  Gulf,  etc.,  Co.  v.  Washington,  49  Fed. 

366;  Lyon  v.  Davis,  111  Ind.  384,  and  R.  347;    Brackett  v.  Cunningham,  44 

cases  cited.  Minn.   498,  S.  C.  47  N.  W.  R.  157; 

'Wallace  v.   Boston,   10  Mo.   660;  York  t'.  Fortenbury,  15  Colo.  139,  S.  C. 

Muirhead  v.  Muirhead,  16  Miss.  211;  25Pac.R.163;  Sire  v.  Ellithorpe,etc., 

Hamilton  v.  Moore,  4  W.  &  S.  (Pa.)  Co.,  137  U.  S.  579. 

570;    Pennock  r.   Dialogue,  2  Pet.  1;  '  Barnes  u.  Blackiston,  2  Harr.  &  J. 

Totten  V.  Burhans,91  Mich.  495,  S.  C.  (Md.)  376;    Fuller  r.  Ruby,  10  Gray, 

51  N.  W.  R.  1119;    Hopkins  v.  Dowd,  285;  Ballentine  P. State.  4S  Ark. 45,  S. 

11  Ark.  627  ;  Swain  v.  Cawood,  2  Scam.  C.  2  S.  W.  R.  340 ;  Snowden  r.  Warder, 

(111.)  505 ;  Buckmaster  v.  Cool,  12  111.  3  Rawle  (Pa.), 101 ;  McDonald  v.  Elfes, 
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will  not  control  if  it  affirmatively  appears  that  evidence  lias 
been  omitted.^  But  the  general  recital  is  controlling  unless 
the  bill  itself  shows  that  it  does  not  contain  all  the  evidence.^ 

§  1069.  What  matters  should  be  brought  in  by  a  bill — 
Illustrative  cases. — We  have  in  a  general  way  referred  to  the 
matters  that  require  for  their  exhibition  a  bill  of  exceptions, 
but  cases  will  give  a  clearer  understanding  of  the  office 
of  a  bill  of  exceptions  than  general  statements  can  do,  so  that 
we  refer  to  some  of  the  many  cases  illustrating  the  use  of  a 
bill  of  exceptions.  Affidavits  and  motions  for  a  change  of 
venue  are  properly  made  parts  of  the  record  by  a  bill,^  so  are 
affidavits  and  motions  for  a  continuance  "*  for  security  for  costs 
and  the  like,^  and  to  tax  costs. ^  A  bill  is  usually  required  to 
bring  into  the  record  affidavits  to  amend  and  the  like,'^  and  so 
of  a  motion  to  strike  out  interrogatories.^  Affidavits  in  sup- 
port of  a  motion  for  a  new  trial  should  be  brought  into  the 
record  by  a  bill  of  exceptions.^ 


61  Ind.  279;  Stair  v.  Richardson,  108 
Ind.  429;  Goodwine  v.  Crane,  41  Ind. 
335;  Barley  v.  Dunn,  85  Ind.  338; 
Jones  V.  Layman,  123  Ind.  569,  S.  C. 
24  N.  E.  R.  363;  Central  Union,  etc., 
Co.  V.  State,  110  Ind.  203,  207;  Ingel 
V.  Scott,  86  Ind.  518.  In  the  case  of 
The  Chicago,  etc.,  Co.  v.  McDaniel, 
134  Ind.  166,  it  is  held  that  the  rule 
requiring  the  bill  to  affirmatively  show 
that  it  contains  all  the  evidence  in  the 
cause  does  not  apply  to  special  bills 
taken  upon  motions.  Compare  Adams 
V.  Andross,  77  Cal.  483,  S.  C.  24  Pac. 
R.  852. 

'Garrity  v.  Hamburger  Co.,  136  111. 
499,S.  C.28N.E.R.743 ;  Haley  U.Elliott, 
16  Colo.  159,S.C.  26  Pac.  R.  559 ;  Gish  v. 
Gish,  7  Ind.  App.  104,  S.  C.  34  N.  E. 
R.  305;  Oberfelderv.  Kavanaugh,  29 
Neb.  427,  S.  C.  45  N.  W.  R.  471 ;  Mis- 
souri Pacific,  etc.,  Co.  v.  Hays,  15  Neb. 
224;  Taylor  v.  Davis  (Tex.),  13  8.  W. 
R.  642;  Jennings  v.  Durham,  101  Ind. 
391;    Stout  V.  Turner,  102  Ind.  418; 


Collins  V.  Collins,  100  Ind.  266; 
Schneider  v.  Tombling,  34  Neb.  661, 
S.  C.  52  N.  W.  R.  283 ;  Elliott's  App. 
Proc,  §  823. 

^  Vermillion  v.  Nelson,  87  Ind.  194. 

3  Smith  V.  Smith,  77  Ind.  80 ;  Sidener 
V.  Davis,  87  Ind.  342;  Board  v.  Ben- 
son, 83  Ind.  469 ;  Siebert  v.  State,  95 
Ind.  471,  and  cases  cited;  Van  Etten 
V.  Butt,  32  Neb.  285,  S.  C.  49  N.  W.  R. 
365. 

*  Bonner  V.  Whitcomb,80Tex.l78,  S. 
C.  15  S.  W.R.  890 ;  Long  v.  State,46  Ind. 
582 ;  Beard  v.  State,  54  Ind.  413 ;  Colee 
V.  State,  75  Ind.  511. 

5  Hadley  v.  Hadley,  82  Ind.  95. 

«  Beard  v.  Hand,  88  lod.  183;  Leffel 
V.  Obenchain,  90  Ind.  50;  Nutting  v. 
Losance,  27  Ind.  37. 

^Swan  V.  Clark,  80  Ind.  57;  Lewis 
V.  p]wing,  70  Ind.  282.  See,  generally, 
Hollingsworth  v.  Willis,  64  Miss.'  152. 

*  Borchus  V.  Huntington,  etc.,  Co., 
97  Ind.  180. 

8 Elbert  v.  Hoby,  73  Ind.  Ill;  Alley 
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§  1070.  Makino:  available  error  inaiiit'est. — It  is  a  well  set 
tied  rule  that  all  reasonable  presumptions  will  be  indulged  in 
favor  of  the  rulings  and  proceedings  of  the  trial  court,  and, 
hence,  the  party  who  attacks  sucli  rulings  and  proceedings 
must  show  that  they  were  erroneous,  that  he  properly  objected 
and  excepted,  and  that  the  errors  were  prejudicial  or  probably 
prejudicial.^  It  is  not  enough  to  show  wrong  rulings,  tor  such 
a  showing  must  be  supplemented  in  such  a  mode  as  will  enable 
the  appellate  tribunal  to  see  that  errors  were  committed,  that 
objections  and  exceptions  were  duly  taken,  and  that  the  errone- 


V.  Limbert,  35  111.  App.  592 ;  McCarn  r. 
Cooley,S0Neb.552,S.C.4r)N.W.R.715. 
The  cases  referred  to  below  also  serve 
to  illustrate  the  subject  discussed  in 
the  text.     Motion  to  set  aside  default 
and  supporting  aflidavits.      Fidelity, 
etc.,  Co.  w.  Hammock  (Ark.),  15  S.  W. 
R.  3G0;    Huse  v.  Den   (Cal.),  30  Pac. 
R.    104.     Denying  the   right  to  open 
anil  close.     Railway  Co.  v.  Orenbaum 
(Texas),  16  S.  W.  Rep.  936.     Miscon- 
duct of  counsel.     Havens  r.  Lawton, 
49  Mo.  App.  1;    Ford  v.  Easley  (la.), 
55  N.  W.  R.  336;  Churchman  v.  Kan- 
sas City,  49  Mo.  App.  366,     Answers 
of  jurors  when  polled.  Medler  v.  State, 
26  Ind.  171.     Motion  to  modify  judg- 
ment.    Allen  r.  Berndt,  133  Ind.  355. 
Affidavits  in  support  of  a  motion,  and 
in  opposition.  Venemani'.McCurtain, 
33  Neb.  643,  S.  C.  50  N.  W.  R.  955 ;  Mc- 
Carn V.  Cooley,  30  Neb.  552,  S.  C.  46 
N.  W.  R.  715;  Whiteside  v.  Adams, 
26  Ind.  250;  Murphy  v.  Tilly,  11  Ind. 
511;  Kennedy  v.  State,  37  Ind.  355; 
Whaley  v.  Gleason,  40  Ind.  405;  Kel- 
lenberger  ?\  Perrin,  46  Ind.  282 ;  Bing- 
ham V.  Stumph,  48  Ind.  97;  Rount  v. 
State,  14  Ind.  493;  Taylor  r.  Fletcher, 
15  Ind.  80;  Bell  v.  Rinker,   29   Ind. 
267;  Blizzard  v.  Phebus,  35  Ind.  284; 
Turnbull  v.  Ellis,  35  Ind.  422 ;  Cleland 
V.  Walbridge,  78  Cal.  358,  S.  C.  20  Pac. 
Rep.  730 ;    Olds  Wagon  Co.  v.  Bene- 
dict, 25  Neb.  372,  S.  C.  41  N.  W.  Rep. 


254.     Depositions  and  motions.    Rob- 
erts v.  Parrish,   17  Ore.  583,  S.  C.  22 
Pac.    R.  136;    Mills  v.   Simmonds,  10 
Ind.  464;  Trout  v.  Small,  10  Ind.  380; 
Harvey  v.  Sinker,  35  Ind.  341 ;  Smith 
V.  Kyler,  74  Ind.  575;  Mendenhall  lu 
Treadway,  44  Ind.  131 ;    Gardner   v. 
Ilaynie,  42  111.  291;  Pittsburgh,  etc., 
Co.tJ.  Probst,  30  Ohio  St.  104;  David- 
son V.  Peck,  4  Mo.  438.     Rules  of  the 
trial  court.    Packet  Co.  v.  Sickles,  19 
Wall.  611 ;    Rout  v.  Ninde,   111   Ind. 
597.    Agreed  statement  of  facts.    Ach- 
eson  V.  Sutliff,  18  Ohio,  122 ;  Citizens, 
etc.,  Co.  V.  Harris,  108  Ind.  392.    Mo- 
tions to  transfer  causes  from  one  court 
to  another.     Merchants,  etc.,   Co.  v. 
Joesting,  89  111.  152;  Cairo,  etc.,  Co. 
V.  Easterly,  89  111.  156.     Grounds  of 
objection  that  a  cause  was  called  for 
trial  out  of  its  order.  Lomax  i\  Mitch- 
ell, 93  111.   579.     Vacating   an   order 
granting  a  new  trial.     Davis  v.  Bin- 
ford,  58  Ind.  457.     Motion  to  compel 
an  attorney  to  show  authority  for  en- 
tering an    appearance.      Murphy    r. 
Tilly,  11   Ind.  511.     Motion  to  strike 
from  the  docket.     Carr  v.  Thomas,  34 
Ind.  292. 

'  Kitchen  v.  Loudenback,  48  Ohio 
St.  177,  S.  C.  29  Am.  St.  R.  540;  Ide 
V.  Churchill,  14  Ohio  St.  372;  Bailey 
V.  Smith,  14  Ohio  St.  396,  S.  C.  84  Am. 
Dec.  385;  Onstatt  v.  Ream,  30  Ind. 
259,  S.  C.  95  Am.  Dec.  695 ;    Vass  v. 
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ous  rulings  worked  harm  to  his  cause,  or  probably  did  him 
injury.^  It  is  not  necessary,  however,  that  the  wrong  rulings 
should  be  shown  to  be  prejudicial  by  direct  or  express  state- 
ments. It  will  be  sufficient  if  the  errors  are  made  to  appear  to 
be  presumptively  harmful.'- 

§  1071.  Separate  bills— When  required.— As  indicated  in  a 
preceding  paragraph,  a  separate  bill  is  not  required  for  each 
exception,^  but  we  think  there  are  instances  in  which  separate 
bills  are  necessary.  Where  the  proceedings,  although  taken  in 
the  same  cause,  are  separate  and  distinct,  leave  to  file  a  bill  can 
not  be  regarded  as  authorizing  a  bill  upon  rulings  made  in  an 
entirely  distinct  and  separate  part  of  the  proceedings.*  Leave 
given  to  file  a  bill  of  exceptions  upon  questions  arising  during 
the  trial  may  authorize  a  bill  incorporating  all  points  connected 
with  the  trial, ^  but  it  can  not  extend  to  questions  arising  dur- 
ing the  formation  of  the  issues.^ 


Commonwealth,  3  Leigh  (Va.),  786, 
S.C.24  Am.  Dec.  695;  People  v.  Board, 
23  111.  App.386;  O'Callaghan  v.  Bode, 
84  Cal.  489,  S.  C.  24  Pac.  R.  269 ;  Piatt 
V.  Continental,  etc.,  Co.,  62  Vt.  166,  S. 
C.  19  Atl.  R.  SS?;  Stevenson  v.  Sher- 
wood, 22  111.  238,  S.  C.  74  Am.  Dec. 
140;  Den  i-.  Graham,  1  Dev.  &  Batt. 
76,  S.  C.  27  Am.  Dec.  226;  Beach  v. 
Packard,  10  Vt.  96,  S.  C.  33  Am.  Dec. 
185;  Denver,  etc.,  v.  Cowgill,  44  Kan. 
325,  S.  C.  24  Pac.  R.  475. 

'  Cecconi  v.  Rodden,  147  Mass.  164, 
S.  C.  16  N.  E.  R.  749,  Kershaw  v. 
Wright,  115  Mass.  361;  Pennock  v. 
McCormick,  120  Mass.  275.  See,  gen- 
erally, Taylor  v.  Flint,  35  Ga.  124; 
Hoyt  V.  Williams,  41  Mo.  270;  State 
■V.  Cowan,  7  Ired.  239;  Webster  v. 
Calden,  55  Me.  165;  State  v.  Bennett, 
75  Me.  590;  Holmes  v.  Gayle,  1  Ala. 
517;  McDougal  v.  Fleming,  4  Ohio, 
388;  Knox  v.  Noble,  25  Kan.  449; 
Gray  v.  Thomas,  18  La.  Ann.  412. 

'  Where  material  error  appears  and 
there  are  no  countervailing  facts,  in- 


jury will  be  presumed.  Attwood  v. 
Fricot,  17  Cal.  37,  S.  C.  76  Am.  Dec. 
567  ;  Jackson  v.  Jackson,  28  Mass.  674, 
S.  C.  64  Am.  Dec.  114;  Colglazier  v. 
Colglazier,  124  Ind.  196. 

3  Mills  V.  Buchanan,  36  Ind.  490; 
Brpwn  V.  Hall,  85  Va.  146,  S.  C.  7  S.  E. 
R.  182.  See,  Anderson  v.  Ames,  6  la. 
486. 

*Bement  v.  May  (Ind.),  34  N.  E. 
R.  327;  Radabaugh  v.  Silvers  (Ind.), 
35  N.  E.  R.  694;  Smith  v.  Flack,  95 
Ind.  116,  126;  Thomas  v.  Griffin,  1 
Ind.  App.  457.  See  Rhine  v.  Morris, 
96  Ind.  81 ;  Solm  v.  Marion,  etc.,  Co., 
73  Ind.  77;  City  of  Seymour  v.  Cum- 
mins, 119  Ind.  148;  Wabash,  etc.,  Co. 
V.  People,  106  111.  652. 

^Pitzer  r.  Indianapolis,  etc.,  Co.,  80 
Ind.  569.  A  trial  is  a  single  proceed- 
ing and  it  may  be  justly  held  that  all 
matters  directly  connected  with  it  are 
parts  of  one  proceeding.  Jenks  v. 
State,  39  Ind.  1. 

« Goodwin  v.  Smith,  72  Ind.  113; 
Alcorn  v.  Morgan,  77  Ind.  184. 
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§1072.   Collateral   motions   not   part  of  record   proper. — 

The  general  rule  is  that  collateral  motions  are  not  in  the  ree<jrd 
unless  brought  in  by  a  bill  of  exceptions.'  Direct  motions  are 
part  of  the  record  proper,  and  it  is  unnecessary  to  incorporate 
such  motions  in  a  bill,  but,  as  elsewhere  shown,  mere  evidentiary 
or  collateral  matters  contained  in  such  motions  or  connected 
with  them  are  not  part  of  the  record  proper.  In  some  jurisdic- 
tions provision  is  made  for  making  collateral  motions  part  of 
the  record  proper  by  special  order  of  the  court,  but  ordinarily 
such  motions  are  brought  into  the  record  by  a  bill  of  excep- 
tions. 

§  1073.    Statements  and  exhibits  of  direct   motions. — The 

rule  is  that  direct  motions  are  part  of  the  record  proper,  but 
this  rule  does  not  operate  to  make  statements  of  evidence  con- 
tained in  such  motions  or  exhibits  filed  therewith  part  of  the 
record  without  a  bill  of  exceptions.  It  is  only  the  intrinsic 
parts  of  such  motions  that  are  part  of  the  record  proper.  State- 
ments of  matters  of  evidence  and  exhibits  containing  eviden- 
tiary matter  must,  unless  the  statute  otherwise  provides,  be 
brought  into  the  record  by  a  bill  of  exceptions.'^ 

§  1074.  Rejected  pleading's  and  instruments. — It  is  held  by 
many  of  the  courts  that  a  pleading  rejected  or  struck  from  the 
files  on  motion  goes  out  of  the  record,  and  can  only  be  brought 
back  into  it  by  a  bill  of  exceptions.^    It  is  necessary  in  such  cases 

'  Sites  V.  Miller,  120  Ind.  19 ;  Board  Suter,  15  Mo.  App.  599 ;  Hart  v.  Foley, 

V.  Small,  81  Ind.  318;  Crumley?'.  Hick-  67  la.  407;  Suttrell  v.  Martin  (N.Car.), 

man,  92  Ind.  388;    Yost  v.  Conroy,  92  17  S.  E.  R.  573;  Pharo  r.  Johnson,  15 

Ind.  464,  S.  C.  47  Am.  R.  156;    Mc-  la.  560;  Alley  r.  Limbert,  35  111.  App. 

Donald   r.  Geisendorff,  128  Ind.  153;  592;  Hollingsworth  r.  Willis,  64  Miss. 

Tliomas  r.  Grifiiii,    1    Ind.   App.  457,  152,  S.  C.  8  So.  R.  170;    Fidelity  Ins. 

and  cases  cited.  Co.  v.  Hammock   (Ark.),  15  S.W.  R. 

'Clouserv.  Ruckman,  104  Ind.  588;  360;    City  of  Plattsmouth  v.  Boeck, 

Chambers  v.   Butcher,   82   Ind.   508;  32  Neb.  297,  S.  C.  49  N.  W.  R.  167; 

Thompson    v.   White,    18    Ind.    373;  Herring  v.  State,  1  la.  205. 
Compton  V.   State,  89   Ind.  338,  and        ^  Carrothers  v.  Carrothers,  107  Ind. 

cases  cited;    Shaughessy  v.  St.  Louis,  530;  Schmidt  v.  Colley,  29  Ind.  120; 

etc.,  Co.,  7  Mo.  App.  591 ;    Berkley  v.  Berlin  r.  Osrlesbee.  65  Ind.  308;  Scott 

Kobes,  13  Mo.  App.  502;  Kohn  v.  Lu-  r.  Honrd,  101  Ind.  42;    Ammerman  r. 

cas,    17   Mo.    App.   29;     Robinson   v.  Crosbv,  36  Ind.  451 ;  Ilill '•.  .lamieson, 
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not  only  to  bring  back  the  pleading,  but  to  pat  into  the  record 
with  it  the  motion  which  caused  its  rejection,  the  decision,  and 
the  exception.  In  such  a  case  the  exception  must  be  taken  at 
the  time  the  motion  is  ruled  upon  by  the  court,  this,  as  here- 
tofore indicated,  must  appear  in  the  bill,  and  in  most  cases  the 
specific  grounds  of  exception  must  be  stated  as  they  were  pre- 
sented to  the  court  of  original  jurisdiction.  Thus,  where 
objections  are  made  to  a  deposition,  it  is  not  sufficient  to 
state  that  an  objection  was  interposed  and  an  exception  taken, 
but  the  specific  grounds  of  the  objection  must  be  stated  in  the 
bill.^  So,  where  parts  of  an  answer  are  struck  out,  the  part 
rejected  must  be  brought  back  into  the  record  by  a  bill  of  ex- 
ceptions, together  with  the  objections  stated  in  the  trial  court. ^ 
Where  a  certified  record  or  other  document  is  offered  in  evi- 
dence and  excluded,  no  question  is  presented  on  appeal  unless 
the  excluded  document  is  brought  into  the  record.^  A  motion 
to  strike  out  should  be  brought  in  by  bill,  and  the  motion  must 
state  the  grounds  upon  which  it  proceeds,  otherwise  it  can  not 
be  held  that  the  specific  exceptions  are  exhibited  by  the  bill  of 
exceptions.* 

§  1075.   Bill  should  be  complete  before  it  is  sig:ned. — The 

common  law  rule  was  strict  upon  the  subject  of  bills  of  excep- 
tions and  required  that  they  should  be  complete  at  the  time  the 

16  Ind.  125;  Scotten  v.  Divilbiss,  60  '  Walrath  v.\\\ey,  1  Bush   (Ky.), 

Ind.  37;    Stott  v.  Smith,  70  Ind.  298;  266;    citing  Doran  v.  Shaw,  3  Monr. 

Paul  u.  Rogers,  5  Monr.  164 ;  Boards.  411,  413;    Craddock  v.   Craddock,   3 

Montgomery,  109   Ind.  69.     A  paper  Litt.  78. 

not  permitted  to  be  filed  is  not  part  of  ^  Spence  v.  Scott,  97  Cal.  181,  S.  C. 
the  record,  and  the  clerk  can  not  of  31  Pac.  R.  939;  Iddings  v.  Iddings, 
his  own  volition,  rightfully  copy  it  134  Ind.  322,  S.  C.  33  N.  E.  R.  1101. 
into  the  record.  Young  ??.  Bennett,  7  *  Kleiner  i;.  Rochester,  etc.,  Co., (Pa. 
Bush  (Ky.),  474.  We  suppose  it  clear,  St.),  19  Atl.  R.  934;  Johnson  v.  Free- 
however,  that,  if  the  court  refuses  to  port,  etc.,  Co.,  Ill  111.  413;  Roseboom 
permit  a  paper  to  be  filed  and  an  ex-  v.  Jefferson,  etc.,  Tp.,  122  Ind.  377, 
ception  is  taken  to  the  ruling,  the  pa-  S.  C.  23  N.  E.  R.  796;  Hanover,  etc., 
per  may  be  brought  into  the  record.  Co.  v.  Lewis,  22  Fla.  568;  Randall 
See,  generally,  Zimmerman  v.  Klinge-  v.  Gill,  77  Tex.  351,  S.  C.  14  S.  W.  R. 
man,  31  Neb.  495,  S.  C.  48  N.  W.  R.  134. 

268 ;  Arambula  v.  Sullivan,  80 Tex.  615,  *  Walker  v.  Steele,  121  Ind.  436. 
S.  C.  16  S.W.  R.  436. 
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judge  signed  them.'  The  statutes  of  some  of  tlie  States  have 
modified  the  common  kiw  rule  and  written  instruments  may- 
be incorporated  where  they  are  properly  identified  by  the  bill 
itself.^  It  is  generally  held  that  instruments  of  writing  can 
be  brought  into  the  bill  by  reference  by  strictly  complying  with 
the  statutory  requirements  and  not  otherwise. 

§  107().  Making  written  instruments  part  of  the  bill  by  ref- 
erence.— The  statutes  which  provide  for  bringing  written  in- 
struments into  the  bill  without  copying  them  therein  generally 
provide  the  mode  in  which  it  shall  be  done,  and  that  mode 
must  be  pursued.  The  instruments  must  be  clearly  identified, 
leaving  nothing  for  the  clerk  to  do  but  copy  them  into  the  bill 
at  the  place  indicated  as  the  law  requires.'^  Written  instru- 
ments can  not  be  made  part  of  the  bill  by  simply  attaching 
them  to  it  as  exhibits.* 

§  1077.  Oral  testimony. — The  general  rule  is  that  oral  tes- 
timony must  be  written  in  the  bill  before  the  signature  of  the 
judge  is  attached.  In  some  of  the  States  the  stenographer's 
long  hand  report  of  the  evidence  is  a  sufficient  statement  of  the 
testimony.  We  can  not  believe  that  the  duty  of  making  a  bill 
of  exceptions  can  be  devolved  upon  a  stenographer,  as  the  duty 

'Huff    V.    Gilbert,    4    Blackf.     19;  v.  Bush,  Minor  (Ala.),  413;  Tuskaloosa 

Spears  v.  Clark,  6  Blackf.  167;  Board  County  v.  Logan,  50  Ala.  503;  Lesser 

V.  Embree,    7    Blackf.   461 ;    Mills    v.  v.  Banks,  46  Ark.  482.  See,  generally, 

Simmonds,  10  Ind.464;  Doe  v.  Make-  Morrison  v.  Lehew,  17  Mo.  App.  633; 

peace,  8  Blackf.  575.  St.  Louis,  etc.,  Co.  v.  Godby,  45  Ark. 

'Cosgrove  v.  Cosby,   86  Ind.  511;  485;  Ober  tj.  Indianapolis,  etc.,  Co., 

Sanders  y.  Farrell,  83  Ind.  28;  End-  13  Mo.  App.  81 ;  Moore  r.  Penn,  95  Ala. 

sley  V.  State,  76  Ind.  467,  469;  Strat-  200,  S.  C.  10  So.  R.  343;  Spangenberg 

ton  V.  Kennard,  74  Ind.  302,  and  au-  v.  Charles,  44  111.  App.  526. 
thorities  cited.  Mrwin  r.  Smith,  72  Ind.  482;  Bur- 

'  Seymour,  etc.,  Co.  v.  Brodhecker,  dick  u.  Hunt,  43  Ind.  381  ;  Cincinnati, 

130  Ind.  389;  Harmon  v.  Chandler,  3  etc.,  Co.  v.  Clifford,  113  Ind.  460;  Bal- 

lowa,  150,   152;    Reed  v.  Hubbard,  1  timore,  etc.,  Co.  r.  Barnum,  79  Ind. 

G.  Greene,  153;  Atchison,  etc.,  Co.w.  261;   Hursen  v.  Lehman,  35  111.  App. 

Wagner,   19  Kan.   335;    Leftwitch  v.  489*;  Chicago,  etc.,  Co.  r.  Harper,  128 

Lecanu,  4  Wall.  187;    Hill    v.   Hoi-  111.384;  Branch  Bank  r.  Moseley,  19 

loway,   52  Iowa,  6'^8;    Wells  r.  Bur-  Ala.  222. 
lington,  etc., Co.,  56  Iowa,  520 ;  Looney 
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is  judicial.^  We  have  no  doubt  that  the  stenographer's  report 
may  be  made  part  of  the  bill,  but  we  think  this  must  be  done 
by  the  judge. 

§  1078.  Stenog:rapIier's  report  of  the  evidence.— It  seems 
to  us  that  the  proper  mode  of  getting  the  stenographer's  report 
of  the  evidence  into  the  bill  of  exceptions  is  by  submitting  it 
to  the  judge,  and  that  the  action  of  the  judge  is  necessary  to 
make  it  a  part  of  the  bill.  This  can  be  readily  done  by  pre- 
fixing to  the  report  the  usual  introductory  statements  of  a  bill 
of  exceptions,  then  introducing  the  report  and  closing  with 
the  appropriate  formal  conclusion,  after  which  the  judge's 
signature  is  affixed.^  Unless  the  statute  so  authorizes,  the 
report  can  not  be  brought  into  the  bill  by  reference.^ 

§  1079.  Allowance  of  bill— Time. — In  theory  a  bill  of  ex- 
ceptions should  be  tendered  at  the  time  the  exceptions  are 
taken,  but  practically  this  is  not  essential.  Where  there  is  no 
statutory  provision  to  the  contrary  the  bill  may  be  tendered 
and  allowed  at  any  time  during  the  term  at  which  the  ruling 
or  decision  is  made.*     The  statutes  in  some  of  the  States  pro- 

'  Byrne  v.  Clark,  31  111.  App.  651.  R.  154;  Welty  v.  Campbell,  37  W.Va. 

See  Nelson  v.  Petersen,  82  la.  739,  S.  797,  S.  C.  17  S.  E.  R.  312;    Flagg  v. 

C.  47  N.  W.  R.  1003 ;  Janeway  v.  Hoi-  Puterbaugh,  98  Cal.  134,  S.C.  32  Pac.  R. 

ston,  19  Ore.  97;  Harvey  v.  State,  123  863;  New  York,  etc.,  Co.  v.  Hyde,  56 

Ind.  260.  Fed.  R.188 ;  Morse t?.  Anderson,  14  Sup. 

'  McCoy  V.  Able,  131  Ind.  417 ;  Wag-  Ct.  R.  43 ;    Missouri,  etc.,  Co.  v.  Rus- 

oner  v.  Wilson,  108  Ind.  210 ;  Elliott's  sell,  60  Fed.  R.  501 ;    Armstrong  v. 

App.  Proc,  §822.  Mock,  17  111.  166;    Joannes  v.  Under- 

3  Patterson  v.  Churchman,  122  Ind.  wood,  6  Allen,  241 ;    Croft  v.  Ferrell, 

379,  and  cases  cited;    Clark  v.  State,  21   Ala.  351;    Baltimore,  etc.,  Co.  v. 

125  Ind.  1 ;  Dick  V.  MulHns,  128  Ind.  Resley,    14    Md.    424;    Mattingly    v. 

365 ;    Morningstar  v.  Musser,  129  Ind.  Moranville,  11  Mo.604 ;  Byrd  u.Tucker, 

470.  3  Ark.  451;  Wilcox  ??.  Mitchell,  5  Miss. 

*  Sibby  V.  Crossley,  40  Fed.  R.  564 ;  272 ;  Camp  v.  Tompkins,  9  Conn.  545 ; 

Preble    v.    Bates,    40    Fed.    R.    745;  Brown  v.  Clarke,  4  How.  (U.  S.)  4; 

Marine,  etc.,  Co.  v.  Herreshoff,   etc.,  Huff  v.  Brantley,  66  Ga.  599;    Marye 

Co.,  32  Fed.  R.  822;  Muller  v.  Ehlers,  v.  Strouse,  6  Sawy.  204;  United  States 

91U.  S.249;  Walton  v.  United  States,  v.  Carey,  110  U.   S.  51;    Gallaher  v. 

9  Wheat.  651;    Sweet  v.  Perkins,  24  Southwood,  1    Kan.    143;    Brown    v. 

Fed.  R.  777  ;  South  Haven,  etc.,  Co.  v.  Rhodes,  1  Kan.  359. 
Christian,  49  Kan.  229,  S.  C.  31  Pac. 
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vide  for  the  time  of  presenting  bills  of  exceptions  and  the 
mode  of  settling  them,  and,  of  course,  where  such  provisions 
are  made  by  statute  they  must  be  substantially  followed.  A 
general  principle  running  througli  all,  or  almost  all,  of  the 
decisions  upon  the  subject,  is  that  the  bill  must  be  tendered 
during  the  term,  or  leave  to  file  after  the  term  must  be  secured 
before  the  term  expires. 

§  1080.  Extension  of  time  to  file  bill. — The  general  doctrine 
that  the  settling  of  a  bill  is  a  judicial  act  requires  that  the  bill 
be  presented  during  the  term,  or  that  an  order  be  made  in 
term  extending  the  time.^  There  is  some  conflict  upon  this 
question,  but  the  decided  weight  of  authority  is  that  the  order 
for  the  extension  of  time  must  be  made  during  the  term.  If 
not  then  made,  the  bill  can  not  be  allowed. 

§1081.  Order  extending  time — How  shown. — It  is  held  that 
the  order  extending  the  time  for  filing  a  bill  of  exceptions  must 
be  exhibited  by  record  entries  independently  of  the  recitals  in 
the  bill.^  It  seems  to  us  that  the  rule  declared  in  the  cases  to 
which  we  have  referred  is  the  correct  one,  where  the  bill  is 
signed  after  the  close  of  the  term,  for  there  is  at  that  time  no 
power  to  make  an  order  as  of  a  former  term  unless  cause  is 
shown  authorizing  a  nunc  pro  tunc  order.  There  may  be  cases 
where  such  an  order  is  proper  to  prevent  a  failure  of  justice/ 
but  they  constitute  exception  to  the  general  rule. 

§  1082.    Exhibiting  the  iiling.— AVhere  the   bill  is  filed  in 

>City  of  Westminsters.  Shipley,  68  C.  22   S.   W.   R.   804;    Stater.   Kvan 

Md.  610,  S.  C.  13  Atl.  R.  365;    Wade  (Mo.),  22  S.  W.  R.  486. 

V.  Bryant  (Ky.),  7  S.  W.  R.  397;  City  '  Robinson t;.  Anderson,  106 Ind. 152; 

of  Kansas  r.  Allen,  28  Mo.  App.  133 ;  La  Rose  v.  Logansport,  etc.,  Bank,  102 

Hawes  v.  People,  120  111.  123,  S.  C.  21  Ind.  332;    Ley  v.  Loy,  90  Ind.  404; 

N.E.  R.  777;  Franco,  etc.,  Co.  V.  Chap-  Louisville,  etc.,  Co.  v.  Harrigan,   94 

live  (Tex.),  8  S.  W.  R.  31 ;  Markland  Ind.  245 ;  Benson  v.  Baldwin,  108  Ind. 

V.  Albes,  81   Ala.  433,  S.  C.  2  So.  R.  106;  Schoonover  v.  Reed,  65  Ind.  313; 

123;    Bartley  v.  State,  111  Ind.  358;  Nye  v.  Lewis,  65  Ind.  326,  and  cases 

Marshall  v.  State,  123  Ind.  128;   State  t^ited. 

V.  Scott,  113  Mo.  559,  S.  C.20S.W.  R.  ^  Davis  v.  Patrick,    122   V.   S.   138; 

1076;  State  v.   Mosley,  116  Mo.  545,  S.  Chateangay,  etc.,  Co.,  Petitioner,  128 

U.  S.  544. 
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term  the  appropriate  mode  of  showing  the  filing  is  by  an  entry 
in  the  record  of  proceedings.  What  is  done  in  term  should 
appear  in  the  record  of  the  proceedings  in  term.  If  the  bill  is 
filed  after  term  the  appropriate  mode,  and,  certainly,  the  safe 
mode,  is  to  cause  a  vacation  order  to  be  made  showing  the  filing.^ 

§  1083.  When  considered  filed. — A  bill  should  be  considered 
as  filed  when  deposited  with  the  clerk  accompanied  by  proper 
directions  to  file.^  The  ruling  in  the  case  to  which  we  have 
referred  is  sound,  and  is  well  supported  by  authority.  The  act 
of  depositing  the  paper  with  proper  directions  constitutes  the 
filing,  and  the  indorsement  of  the  officer  is  not  requisite  to 
make  the  filing  effective.^ 

§  1084.  Filing;  essential. — In  order  that  a  bill  of  exceptions 
may  become  part  of  the  record  it  should  be  properly  filed.* 
The  record  should  be  made  to  show  the  filing,  for  the  appellate 
tribunal  secures  its  knowledge  from  the  record.^  What  is  not 
brought  to  the  attention  of  the  appellate  tribunal  by  the  record 
is,  so  far  as  that  tribunal  is  concerned,  as  if  it  never  existed. 

§  1085.  Authentication. — At  common  law  the  bill  was 
required  to  be  signed  and  sealed  by  the  judge  who  granted  it.^ 

'Dinwiddie  v.  Jacobs,  82  Mo.  195;  Fly,  2  Cold.  (Tenn.)  486;    Holman  v. 

Jones  V.  Christian,  24  Mo.  App.  540;  Chevaillier,  14  Tex.  437;    Westcott  v. 

Board  v.  Huffman,  134  Ind.  1;  Earn-  Eccles,  3  Utah,  258;  King  v.  Wade,  1 

hart  V.  Lebanon,  5  Ohio   C.  C.  578;  B.  &Ad.861.     Filing  in  open  court  of 

State  V.  Wilson,  44  Mo.  App.  136.    But  a  paper  to  be  acted  upon  by  the  court 

see  McDonald  v.  State,  80  Wis.  407,  S.  requires  that  the  attention  of  the  judge 

C.  50  N.  W.  R.  185.  should  be  directed  to  the  filing.     Mc- 

'' Preble  v.  Bates,  40  Fed.  R.  745.  Kenzie  w.  State,  24  Ark.  636;    Rails- 

But  the  filing  should  be  shown  by  the  back  v.  Walke,  81  Ind.  409. 

record.  *  Guirl  v.  Gillett,  124  Ind.  501. 

^  Englemen  v.  State,  2  Ind.  91 ;  Cow-  *  Hormann  ?;.Hartmetz,128  Ind.  353 ; 

ers  V.  State,  87  Ind.  144;    Peterson  v.  Hyland  v.  Brazil,  etc.,  Co.,  128  Ind. 

Taylor,  15  Ga.  483 ;  Lamson  v.  Falls,  6  335,  344 ;    Board  v.  Huffman,  134  Ind. 

Ind.  309;    Phillips  v.  Beene,  38  Ala.  1;  Shewalter  v.  Bergman,  123  Ind.  155. 

248;    Bishop  v.  Cook,  13  Barb.  326;  «Pomeroy   v.   Bank   of  Indiana,    1 

Cook  V.  Hall,  1  Gil.  (111.)  575;  Naylor  Wall.  592;  citing  Strothert;.  Hutchin- 

V.  Moody,  2  Blackf.  247;    Gorham  v.  son,  4.  Bing.  N.  C.  83. 
Summers,  25  Minn.  81;    Fanning  v. 
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In  modern  practice,  sealing  is  not  required.^  The  signature 
of  the  judge  is  essential  to  the  validity  of  the  bill,  for  an  un- 
signed paper,  although  professing  to  be  a  bill  of  exceptions 
and  filed  among  the  papers  in  the  cause  is  entirely  without 
force  or  effect  as  a  bill  of  exceptions.''' 

§  1086.  By  whom  the  bill  should  be  signed. — Where  the  ju(l<i(- 
who  tried  the  case  is  still  in  office  and  competent  to  act  there 
can  be  no  difficulty  in  determining  the  question  as  to  who 
should  sign  the  bill,  for  the  authorities  all  agree  that  it  must, 
in  such  a  case,  be  signed  by  the  judge  who  tried  the  case.'^ 
This  rule  applies  to  the  special  or  substitute  judge  by  whom 
the  case  was  tried,  for  such  a  judge  has  authority  to  sign  a  bill 
if  tendered  within  the  time  allowed  by  him  for  filing  a  bill.^ 
The  difficulty  arises  in  cases  where  the  judge  by  whom  the 
case  was  tried  dies,  resigns,  or  ceases  to  be  the  incumbent  of 
the  office  by  reason  of  the  expiration  of  his  term.  The  Indi- 
ana cases  hold  that  where  the  judge  who  tried  the  case  goes 
out  of  office  his  successor  must  sign  the  bill.^  We  are  unable 
to  assent  to  the  doctrine  of  those  cases.     The  bill  when  signed 

^Generes    v.    Campbell,    11   Wall,  cago,  etc.,  Co.  v.  Johnson,  34  111.  App. 

193.     The  case  just  cited   denies  the  351 ;  Perkins  v.  Bakrow,  39  Mo.  App. 

doctrine   of  Pomeroy  v.  Bank,  snpra,  331 ;  Connelley  r.  Leslie,  28  Mo.  App. 

but   does  not  refer  to   that  case,  al-  551 ;  Hancock  r.  Town  of  Worcester,  62 

though  counsel   directed  attention  to  Vt.  106,  S.  C.  18  Atl.  Rep.  1041 ;  Labold 

it  in  their  argument.  r. Wilson,  4  Ohio  Cir.  345 ;  Stanaford  r. 

^Origet  V.  United  Statfes,  125  U.  S.  Parker  (Ky.),  15  S.  W.  R.584;  Field- 

240;  Libby  V.  Crossley,  40  Fed.  R.  564;  en  r.  People,  128  111.  595,  S.  C.  21  N. 

Jewett  V.Osborne,  33  Neb.  24,  S.  C.  E.  R.584;  States.  Harris,  39  La.  Ann. 

49N.AV.  R.  774;  Cline  r.  Toledo,  etc.,  228;    Wessels  v.   Beeman,   66   Mich. 

Co.,41Ill.  App.  516;  State  1'.  Hawkins,  343;    Ex  parte   Nelson.   62  Ala.  376; 

91Tenn.  140,  S.C.  18S.W.  R.  114;  Mus-  Watkins  r.  State,  37  Ark.  370;  Cowall 

sina  r.  Cavozos,  6  Wall.  355;    Meinert  y.  Altchul,  40  Ark.  172;  :Myers  c.  State, 

V.  Snow,  2  Idaho,  851,  S.  C.  27  Pac.  R.  9  Texas  App.  157. 

677;   Marine,  etc.,  Co.  v.  Herreshoff,  *  Shugart  v.  Miles,  125  Ind.  445,  446; 

etc.,  Co.,  32  Fed.  822;  State  v.  Harris,  Perkins  v.   Hay  ward,   124  Ind.  445; 

39  La.  Ann.  228;  Wessels  v.  Beeman,  Staser  v.  Hogan,  120  Ind.  207,  208; 

66  Mich.  343.  Beitnian   v.  Hopkins,    109   Ind.   177; 

^  Law  V.  .Tackson,  8  Cow.  746;    Hal-  Wilson  v.  Piper,  77  Ind.  437. 

stead  V.  Brown,   17  Ind.  202;  Travel-  *  Smith  r.  Baugh,32  Ind.  163;  Hed- 

ers,  etc.,  Co.  v.  Leeds,  38  Ind.  444;  rick  r.  Hedrick,  28  Ind.  291 ;  MoKeen 

Sire  V.  Ellithorpe,  137  U.  S.  579;  Chi-  v.  Boord,  60  Ind.  280;    Reed  v.  Wor- 
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and  filed  imports  absolute  verity,  and  how  such  an  insirument 
can  be  effectively  signed  by  a  person  who  has  no  knowledge 
whatever  of  the  facts,  the  rulings,  or  the  exceptions,  is  to  us 
inconceivable.  It  is  sacrificing  solid  reason  to  a  baseless 
fiction  to  hold  that  a  man  who  knows  absolutely  nothing  of 
the  matters  of  which  an  instrument  is  made  the  conclusive 
evidence  can  give  the  instrument  force  and  effect  as  fully  as  if 
he  knew  what  had  been  done.  It  does  not  seem  possible  that 
a  man  wholly  ignorant  of  the  proceedings  in  a  cause  can  give 
incontrovertible  evidence  of  what  those  proceedings  were.  It 
may  be  true  that  for  some  purposes  the  judicial  office  is  never 
vacant  and  that  the  acts  of  the  incumbent  are  the  acts  of  a  judge 
and  not  of  an  individual,  but  this  can  by  no  possibility  be  true 
where  the  acts  that  are  to  be  put  into  an  instrument  are  acts 
that  can  only  be  known  to  the  person  who  hears  the  evidence, 
notes  the  exceptions  and  makes  the  rulings.  It  is,  moreover, 
to  be  kept  in  mind  that  the  statements  of  the  judge  upon 
many  questions  are  conclusive,  and  that  they  can  neither  be 
denied  nor  avoided.  Taking  these  matters  into  consideration 
it  seems  to  us  that  there  is  no  escape  from  the  conclusion  that 
a  judge  who  did  not  try  the  cause  can  not  give  an  effective  bill 
of  exceptions.^  We  believe  the  cases  which  declare  that  con- 
clusion rest  on  solid  principle.     Where  a  cause  is  tried  by  a 

land,  64  Ind.  216 ;    Lerch  v.  Emmett,  tions  interposed  by  the   parties   and 

44  Ind.  331 ;  State  v.  Murdock,  86  Ind.  the  rulings  of  the  judge  who  presided 

124;    Bowlus  v.   Brier,   87  Ind.  391;  at  the  trial. 

Toledo,  etc.,  Co.  v.   Rogers,  48  Ind.        '  Consaul  t).  Lidell,  7  Mo.  250;    Cra- 

427.     The  case  of  New  York,  etc.,  Co.  nor  v.  School  Dist.,  18  Mo.  App.  397; 

v. Wilson,  8  Pet.  291,  is  cited  in  Ketch-  Wright  v.  Judge  of  Superior  Court,  41 

am  V.  Hill,  42  Ind.  64,  70,  as  sustain-  Mich.  726;  Isler  v.  Haddock,  72  N.  C. 

ingthe  conclusion  there  declared,  but  119;    State  v.  O'Kelley,  88  N.  C.  609, 

it  can  not  justly  be  awarded  that  con-  611 ;  Newton  v.  Boodle,  54  Eng.  Com. 

struction.     All  that  is  decided  in  New  L.   795;    United    States  v.   Harding, 

York,  etc.,  Co.  v.  Wilson,  is  that  a  Wall.  Jr.  127;  Oliver  v.  Town,  24  Wis. 

judge  who  succeeds  a  former  incum-  512;    Fellows  v.   Tait,   14   Wis.    156; 

bent  can  be  compelled  to  sign  a  judg-  Davis  v.  Menasha,  20  Wis.  194;    Hale 

ment.     The  act  of  signing  a  judgment  v.  Haselton,  21  Wis.  320;    Quick  v. 

is,  it  is  obvious,  very  different  from  Sachsse,  31    Neb.  312,  S.  C.  47  N.  W. 

the  act  of  passing  upon  a  bill  of  excep-  R.  9.35 ;  Hancock  v.  Town  of  Worces- 

tions  and  adjudging  that  it  accurately  ter,  62  Vt.  106,  S.  C.  18  Atl.  R.  1041. 
states  the  facts  of  a  case,  the  excep- 
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special  judge  the  bill  of  exceptions  should  be  signed  by  him, 
and  nut  by  the  regular  judge. ^  A  special  judge  is  for  the  case  or 
the  time  the  judge  of  the  court, '•^  and  his  acts  are  performed  in 
that  capacity,  and,  necessarily,  his  powers  are  co-extensive  with 
the  duties  of  such  a  judge,  so  that  there  is  no  valid  reason  why 
he  should  not  sign  bills  of  exceptions  during  term,  or,  where 
leave  is  granted  during  term,  at  any  time  before  the  expiration 
of  the  time  specified  in  the  order.  The  special  judge  who  tried 
the  case  is,  indeed,  the  only  one  who  can  with  propriety  or 
reason  sign  the  bill,  for  he  is  the  only  judge  who  possesses  a 
knowledge  of  the  facts  and  proceedings  sufficient  to  enable  him 
to  put  the  narrative  of  the  facts,  exceptions  and  rulings  in  an 
authentic  form. 


§  1087.  Compelling  judge  to  sign  bill — Mandamus. — The  set- 
tled general  rule  is  that  a  judge  may  be  compelled  to  act,  but  what 
particular  action  he  shall  take  can  not  be  prescribed.^  It  would 
be  a  violation  of  established  and  salutary  principles  to  compel  a 


'Watkins  v.  State,  37  Ark.  370; 
Cowall  V.  Altchul,40Ark.l72;  Fattt'. 
Fatt,  78  Wis.  033,  S.  C.  48  N.W.  Rep.  52. 
In  a  well  reasoned  opinion  delivered  in 
the  case  of  Bement  v.  May  (Ind.) ,  34  N. 
E.  R.  327,  the  rule  stated  in  the  text 
is  declared,  and  it  seems  to  us  that 
this  is  the  only  doctrine  that  has  the 


"  Henderson  v.  Pope,  39  Ga.  361 ; 
Alabama,  etc.,  Co.  v.  Burkett,  42  Ala. 
83. 

'  Life  Insurance  Co.  v.  Adams,  9  Pet. 
573;  Johnson  v.  Glascock,  2  Ala.  519; 
State  V.  Kincaid  (Neb.),  37  N.  W.  R. 
612 ;  People  tJ. Judge  of  Wayne  County, 
etc.,  1  Mich.  359;   State  v.  Williams, 


support  of  reason  or  principle,  but  it    69  Ala.  311 ;  F-rprtrieRedd,  73  Ala.548; 


also  seems  to  us  that  it  is  not  possible 
to  reconcile  the  doctrine  of  Bement  v. 
May,  supra,  with  the  Indiana  cases 
referred  to  in  this  paragraph.  It  is 
the  demand  of  reason,  as  well  as  of 
justice,  that  the  judge  who  tried  the 
case  should  sign  the  bill  for  any  other 
must  be  ignorant  of  the  facts  and  ought 
not  to  be  heard  to  state  them  in  any 
form,  much  less  in  a  form  that  repels 
contradiction  or  explanation.  He 
would  not  bo  permitted  to  state  them 
on  the  witness  stand  and  should  not 
bo  allowed  to  state  them  in  an  instru- 
ment of  such  potency  and  importance 
as  a  bill  of  exceptions. 


Brown  v.  Buck  Circuit  Judge,  75  ^Nlich. 
274.  Even  as  to  officers  not  judicial 
mandamus  will  not  lie  to  comi)el  a 
particular  action,  where  such  olHcers 
are  invested  with  discretionary  power. 
The  utmost  that  will  be  commanded 
is  that  the  officers  shall  act.  People 
r.  Osborn,  57  Barb.  663;  City  of  In- 
dianapolis V.  Patterson,  33  Ind.  157; 
Ilolliday  v.  Henderson,  67  Ind.  103; 
Ex  parte,  Bassett,  2  Cowen,  458;  The 
judges,  etc.,  I'.  People,  18  Wend.  79; 
State  V.  Robinson,  1  Kan.  188;  Sey- 
mour IK  Ely,  37  Conn.  103;  Swan  c. 
Gray,  44  :\Iiss.  393 ;  Decatur  r.  Paul- 
ding, 14  Pet.  497. 
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judge  to  give  judgment  in  a  particular  way,  although  he  may 
be  compelled  to  act.  In  cases  where  a  bill  of  exceptions  is  pre- 
sented to  a  judge  he  must  determine  what  exceptions  were 
presented  to  him,  how  they  were  presented,  and  upon  what  facts, 
so  that  in  every  case  where  he  acts  upon  a  bill  of  exceptions,  he 
acts  in  a  judicial  capacity.  The  mere  act  of  signing  a  bill  is  min- 
isterial, but  the  act  of  determining  whether  it  contains  correct 
statements  of  the  facts,  the  exceptions  and  the  rulings  is  judicial. 
If  it  is  judicial  then  he  can  not  be  compelled  to  sign  a  particular 
bill,  but  he  may  be  compelled  to  sign  such  a  bill  as  he  adjudges 
to  be  a  just  and  correct  one.  Our  conclusion  is  that  while  a 
judge  may  be  compelled  to  sign  a  bill  of  exceptions  he  can  not 
be  directed  to  incorporate  in  it  any  statements  other  than  such 
as  he  adjudges  to  be  just  and  proper.  While  there  is  some  con- 
flict upon  this  question,  we  think  that  our  conclusion  is  fully 
sustained  by  the  weight  of  authority.^  It  is,  "however,  proba- 
bly true  that  where  there  is  no  controversy  as  to  the  statements 
of  the  instrument  tendered  for  signing,  and  nothing  is  to  be 
done  save  the  mere  ministerial  act  of  signing,  mandamus  will 
lie."^  The  application  for  mandamus  should  be  by  a  verified 
petition,  and  it  should  show  the  due  presentation  of  the  bill,  for 

'Jelleyw.  Roberts,  50  Ind.  1;  Drexel  14  Cal.  510;    State  v.  MacDonald,  30 

V.  Man,  6  Watts  &  S.  (Pa.)  386,  S.  C.  Minn.  98;     State  v.   Sheldon,  2  Kan. 

40  Am.  Dec.  573 ;   People  v.  Anthony,  322 ;  People  v.  Altgeld,  43  Ill.App.  460 ; 

25  111.  App.  532;  State  v.  Eighth  Dis-  People  v.  Pearson,  2  Scam.  (111.)  189, 

trict  Judge,   35   La.  Ann.  248;  Cheg  S.  C.  33  Am.  Dec.  445;  Ex  parte  Crane, 

Gong  V.  Stearns,  16  Ore.  219,  S.  C.  17  5  Pet.  190. 

Pac.  R.  871;   Poteet  v.  County  Com-        ^People  v.  Judges  of  Washington,  1 

missioners,  SOW.  Va.  58,  S.  C.  3  S.  E.  Caines,    511;     Pomroy   r.  Preston,   2 

R.  98 ;  Cummings  v.  Armstrong,  34  W.  Caines,  373 ;  Sikes  v.  Ransom,  6  Johns. 

Va.  1,  S.  C.  11  S.  E.  R.  742;  People  v.  279;  People  v.  Judges  of  Westchester, 

Hawes,25IIl.App.326;  State  i?.  Field,  Col. &  Caines,  135;  Midberry  v.Collins, 

37  Mo.  App.  83;    /h  re  Vanvabry,  88  9  Johns.  345.      If  the  judge  by  silence 

Tenn.  334;    Ex  parte  Henderson,  84  confesses    that    the    bill     is    correct, 

Ala.  36,  S.  C.  4  So.  R.  284;  People  v.  the  writ  may   be   made  peremptory. 

Anthony,  129  111.  218.     See,  generally,  Springer  v.  Petersen,  1   Blackf.  188. 

Ex  parte   Bradstreet,  4  Pet.  102;    Ex  In  citing  the  above  New  York  cases 

parte  Story,  12  Pet.   339;    Tweed  v.  we  do  not  mean  to  be  understood  as 

Davis,  4  Thomp.  &  C.  (N.  Y.)  1 ;  State  assenting  to  all  the  statements  they 

V.  Hawes,  43  Ohio  St.  16;   Conrow  v.  contain,  for  some  of  them  we  regard 

Schloss,  55  Pa.  St.  28 ;  People  v.  Lee,  as  entirely  erroneous. 
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a  judge  is  under  no  duty  to  prepare  the  bill,  as  that  duty  rests 
upon  the  appellant.  The  petition  should  also  show,  as  we  be- 
lieve, that  there  is  no  controversy  as  to  the  statements  of  the 
instrument,  so  that  it  may  appear  that  there  is  no  judicial  action 
required  but  a  mere  ministerial  duty  to  be  performed.  It  must 
also  appear  that  the  petitioner  has  not  himself  been  in  default 
or  lacking  in  diligence. 

§  1088.  AraeiKlment  of  bills  of  exceptions. — Amendments 
and  corrections  may  be  made  in  a  bill  of  exceptions  by  the 
court  that  granted  the  bill  upon  proper  application  and  notice.^ 
Parties  can  not,  however,  secure  the  incorporation  of  entirely 
original  matter  under  the  guise  of  an  amendment  or  correc- 
tion.^ A  party  who  desires  the  correction  or  amendment  must 
proceed  promptly  and  present  a  clear  and  strong  case.  If  the 
errors  or  imperfections  in  the  bill  are  attributable  to  his  own 
inexcusable  negligence,  or  to  his  own  default  in  failing  or  re- 
fusing to  do  what  the  law  or  the  valid  rules  of  the  court  re- 
quire, he  can  not  be  relieved  by  an  order  directing  an  amend- 
ment.^ It  is  held  that  the  correction  can  only  be  made  by  the 
judge  who  granted  the  bill.* 

§  1089.   Application  for  the  order  to  amend.— The  applica- 

•  Morgan  v.  Hays,  91  Ind.  132;    Jef-  ter,  35  111.  App.  370;  Runnels r.  Mof- 

fersonville,  etc.,  Co.  v.  Bowen,  49  Ind.  fat,  73  Mich.  188,  S.  C.41  N.AV.  R.  224; 

154 ;  Harris  v.  Tonilinson,  130  Ind.  426,  Killops  v.  Stephens,  74  Wis.  39,  S.  C.  41 

and  authorities  cited;  Morse  v. Wood-  N.  W.  R.  970;    New  York,  etc.,  Co.  r. 

worth,  155  Mass.  233,  S.  C.  27  N.  E.  R.  Rothery,  112  N.  Y.  592,  S.  C.  20  N.  E. 

1010;  Lefferts  t'.  State,  49  N.  J.  L.  26,  R.  546. 

S.  C.  6  Atl.   R.  521;    Martin  v.  St.  'Martin  v.  St.  Louis,  etc.,  Co.,  53 

Louis,  etc.,  Co.,  53  Ark.  250,  S.  C.  13  Ark.  250;    Cox  v.  Gress,  51  Ark.  224, 

S.W.  R.  765;  People  v.  Teague,  106  N.  231,  S.  C.  11  S.  W.  R.  416. 

Car.  571 ;  Runnels  r.  Moffat,  73  :\Iich.  '  Roblin  v.  Yaggy,  35  111.  App.  537  ; 

188;  Givens  r.  Bradley,  3  Bil)b.  (Ky.)  ISIichigan,  etc..   Bank  v.  Eldred,  143 

192;  Marley  r.  Hornaday,  69  Ind.  106;  U.  S.  293;    Hanna  r.  Maas,  122  U.  S. 

Hannah  r.  Dorrell,  73  Ind.  465;    In  re  24;    In  re  Wight,  134  U.  S.  136.     See 

Lamb's  Estate,  95  Cal.  397,  S.  C.  30  Rogers  v.  Roberts,  88  Ga.  150,  S.  C.  13 

Pac.  R.  568.   See,  generally.  Gulf,  etc..  S.  E.  R.  962. 

Co.  V.  Jones,  73  Texas,  232,  S.  C.  11  S.  *  Parroski  v.  Goldberg,  80  Wis.  339, 

W.  R.  185 ;  Hyde  i'.  Boyle,  89  Cal.  590,  S.  C.  50  N.  W.  R.  191. 
S.  C.  26  Pac.  R.  1092;  Pollard  r.  Rut- 
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tion  to  amend  the  bill  of  exceptions  must  be  made  by  one  who 
occupies  the  relation  of  a  party  to  the  action,  for  a  stranger 
can  not  successfully  ask  an  amendment  or  correction  of  the 
bill.  We  think  that  notice  of  the  application  should  be  given 
in  all  cases,  for  the  proceeding  is  so  far  out  of  the  usual  course 
that  adverse  parties  ought  not  to  be  bound  to  take  notice  as  in 
case  of  an  ordinary  proceeding  in  court.  The  weight  of 
authority,  however,  is  opposed  to  our  conclusion,  for  the  gen- 
eral doctrine  is  that  if  the  application  is  made  during  term  no 
notice  need  be  given,  but  if  made  after  the  close  of  the  term 
notice  is  required.^  The  petition  or  motion  should  show  with 
reasonable  certainty  the  amendment  which  is  asked,  the 
grounds  upon  which  the  relief  is  requested,  and  that  the 
applicant  has  proceeded  with  reasonable  diligence,  or  if  any 
excuse  exists  for  the  failure  to  proceed  with  diligence  it  should 
state  the  excuse.  It  is  to  be  borne  in  mind  that  an  applica- 
tion to  amend  a  bill  of  exceptions  is  a  proceeding  of  an  un- 
usual nature,  and  that  one  who  asks  that  a  bill  be  amended 
after  it  is  signed,  in  effect  asks  that  a  change  be  made  in  a 
record. 

§  1090.  The  order  directino:  the  amendment. — The  order 
directing  the  amendment  should  be  certain  and  specific,  so 
that  the  parties  may  know  what  the  nature  of  the  amendment 
is,  and,  if  necessary,  interpose  the  proper  objections.  If  the 
bill  is  amended  at  once,  as  requested,  then,  of  course  there 
need  be  no  formal  order,  unless  demanded  by  the  opposite 
party.  Where  an  order  is  entered  now  for  then,  directing  the 
filing  of  a  bill,  it  must  identify  the  bill,  otherwise  it  will  not 
be  considered  on  appeal.^ 

•  Berthold  v.  Fox,  21  Minn.  51 ;  Hill  Ark.  636 ;    Cook  v.  Wood,  24  111.  295 ; 

V.  Hoover,  5  Wis.  386 ;  Weed  tJ.Weed,  Swift  v.  Allen,  55  111.  303 ;  Bnrnside  v. 

25  Conn.  337;    Wallis  v.  Thomas,  7  Ennis,  43  Ind.  411 ;    Spanagel  v.  Del- 

Yesey,    292;    Rockland,    etc.,    Co.   v.  linger,  34  Cal.  476. 

Pillsbury,   60    Me.   425;     Wooster  v.  '^'i^omsviUe,    etc.,    Co.    v.    Kendall 

Glover,  .37  Conn.  315,  317  ;  Wheeler  v.  (Ind.),  36  N.  E.  R.  415. 
Goffe,  24  Tex.  660 ;  Martin  v.  Bank,  20 
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iBeferences  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  II,  §§  472-1090. '\ 

A 

ABANDONMENT, 

who  determines  question  of  intent,  435. 
when  a  question  of  law  or  fact,  443. 
of  agreement  to  compromise,  462. 

ABATEMENT, 

plea  in,  because  of  irregular  service,  370. 

ABINGER,  LORD, 

his  practice  to  search  for  and  secure  strong  points,  31. 

his  opinion  of  case  lawyers,  72. 

his  skill  in  framing  hypotheses,  99. 

as  a  verdict-getter,  701. 

his  method  of  attacking  opponent's  argumeat,  "^ 

ABSENCE  FROM  COUNTRY, 

its  effect  on  statute  of  limitations,  305. 

ABSENCE  OF  COUNSEL, 

as  a  ground  for  continuance,  482. 

will  not  prevent  reception  of  verdict,  936  and  n. 

as  affecting  default,  1032. 

ABSENCE  OF  PARTY, 

as  a  ground  for  continuance,  482. 

when  not  error  to  receive  verdict  in,  936,  n.  2. 

ABSENT  WITNESS, 

as  ground  for  continuance,  482. 
ABUSE  OF  DISCRETION, 

when  constitutes  error,  181. 

discussion  of,  189. 

in  limiting  counsel's  opening  statement,  558. 

in  allowing  witnesses  to  be  recalled,  669. 

See  Discretion. 

ABUSE  OF  WITNESSES, 

in  the  argument  to  the  jury,  758. 

■    (1247) 
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[Befere)ices  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  II,  §§  472-1090.} 
ACCEPTANCE, 

of  service  of  process,  372. 
of  offer  to  compromise,  448. 

ACCIDENT, 

as  ground  for  new  trial,  988. 

ACCIDENTAL  INCIDENTS, 

fallacious  use  of  in  argument,  819. 
employing  in  argument,  823. 

ACCOMPLICES, 

cautionary  instructions  as  to  their  testimony,  903. 

ACCORD  AND  SATISFACTION, 

who  determines  question  of,  439. 

ACCOUNTS, 

when  statute  of  limitations  begins  to  run  against,  287. 
presumption  of  payment,  308. 

giving  secondary  evidence  of  long  and  complicated  ones,  404. 
settling  compli^'Ated  ones  by  arbitration,  457. 

ACKNOWLEDGMENT, 

when  it  will  toll  statute  of  limitations,  .306. 
by  defendant  of  service  of  process,  372. 

ACQUAINTANCES, 

.as  jurors,  49. 

of  attorney  as  jurors,  523. 

ACQUIESCENCE, 

in  judgment  creates  estoppel,  267. 

See  Estoppel. 
ACQUISITION, 

of  jurisdiction,  248. 

ACTIONS, 

one  of  the  first  things  is  to  decide  when  to  bring,  142,  n. 

determining  where  to  bring,  229. 

what  are  mixed,  244. 

local,  252. 

transitory,  253. 

when  cause  of  action  accrues,  286. 

when  to  bring  for  recovery  of  realty,  297. 

when  they  are  considered  commenced,  303. 

ancient  practice  in  commencing,  340. 
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AifllONS— Continued. 

modern  practice  in  commencing,  341. 

how  they  are  brought,  347. 

equity — preventing  a  multipUcity  of,  391. 

when  can  be  maintained  upon  award,  470. 

brought  in  wrong  county,  change  of  venue,  488. 

confusing  ex  contractu  with  ex  delicto,  817. 

See  Cause  of  Action. 
A.CTIONS  EX  DELICTO, 

when  demand  is  necessary  in,  313. 
attachment  does  not  lie  in,  379. 

ACTUAL  CROSS-EXAMINATION, 

what  it  consists  of,  622. 

when  not  advisable,  623. 

of  bold  and  unscrupulous  witness,  627. 

ADDITIONAL  INSTRUCTIONS, 

when  may  be  given,  906. 

when  must  be  given  in  open  court,  906. 

ADDRESS  TO  THE  JURY, 

ight  to  be  heard  in  argument,  691. 

number  of  speakers  and  order  and  time  of  argument,  692. 
order  and  time  to  be  occupied,  692. 
to  what  argument  should  be  confined,  693. 
what  it  may  include,  693. 
misconduct  of  counsel,  693,  695. 
reading  from  books  in  argument,  694. 
how  to  take  advantage  of  misconduct  of  counsel,  695. 
purpose  of  the  address,  696. 
argument  must  be  adapted  to  the  case,  697. 
earnestness  and  determination  essential,  698. 
cmament  and  embellishment,  699. 
making  the  cause  speak,  700. 
illustrative  anecdotes,  701. 

making  jurors  think  they  could  have  presented  the  case  equally  well,  702. 
advocates  in  the  Beecher-Tilton  case,  703. 
advocate  must  be  sincere  and  straightforward,  704. 
sacrifice  of  self,  705. 
influence  and  effect  of  vanity,  706, 
power  in  words,  707,  708. 
examples  of  the  power  of  words,  708. 
art  of  putting  things,  709. 
tact  and  sagacity,  710. 

elements  and  virtues  of  art  of  putting  things,  711. 
79 
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ADDRESS  TO  THE  JVRY—Contimied. 
what  determines  method,  712. 
facts  principal  materials  of,  713. 
arrangement  and  treatment  of  facts,  714. 
other  elements  of  the  address,  715. 
Hume's  method  that  of  the  advocate,  716. 
mere  assertions  of  no  value,  717. 
overstating  confidence  in  case,  718. 
danger  in  exaggeration,  719 
arousing  hostility,  719. 

argument  should  seem  intrinsically  strong,  720. 
nature  and  use  of  explanation,  721. 
explanation  in  civil  cases,  722. 
comparison  as  an  aid  to  explanation,  723. 
explanation  by  examples,  724. 
refutation  of  explanation,  725. 
examples  that  appear  to  explain  but  do  not,  726 
partial  explanation  given  as  complete,  727. 
description  as  an  element  of  the  address,  728„ 
narrative  part  of  the  address,  729. 
masters  of  narrative,  730. 
essentials  of  narrative,  731 
effect  of  theory  on  narrative,  732. 
ultimate  purpose  of  narrative,  733. 
tracing  effect  to  cause,  734. 
rhetorical  invention,  735. 
use  of  circumstances,  736. 
groundwork  and  materials  of  invention,  737. 
molding  the  materials  into  form,  738. 
probability  essential,  739. 
appeal  to  experience,  740. 
natural  acts,  741. 
motives,  742. 

acts  apparently  unnatural  must  be  made  to  appear  natural,  743. 
probability  established  by  assigning  adequate  cause,  744. 
importance  of  probability,  745. 
order  of  narrating  facts,  746. 
dealing  with  the  parties  and  witnesses,  747. 
making  too  many  points,  748. 
repetition,  how  far  an  element  of  strength,  749. 
extent  and  manner  of  refutation,  750. 
attacking  adverse  hypothesis,  751. 
use  of  analysis  in  refutation,  752. 

advocate  should  present  his  own  case  before  refuting  opponent's  argu- 
ment, 753. 
indirect  attack,  754. 
suggestive  method,  755. 
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ADDRESS  TO  THE  ,lVIiY—Coiitinned. 

stratagem  of  attacking  few  points,  756. 
admissions,  when  advisable,  757. 
commenting  on  testimony  and  witnesses,  758. 
how  to  treat  conflict  in  testimony,  750. 
how  to  treat  mistakes  of  witnesses,  700. 
commenting  on  testimony  of  admissions.  761. 
course  where  witness  is  discredited,  762. 
showing  the  motive  of  corrupt  witness,  763. 
matters  to  be  shown  wdiere  witness  has  sworn  falsely,  764. 
discussing  credibility  of  witnesses,  765. 
imperfect  recollection  of  witness,  766. 
silence  and  omission  of  important  matters,  767. 
false  witnesses  deal  in  generalities,  768. 
commenting  on  behavior  of  witness  on  stand,  769. 
interest  of  witness,  770. 

meaning  and  use  of  maxim  "false  in  one  false  in  all,"  771. 
use  of  incidental  matters  to  support  witness,  772. 
effect  of  number  of  witnesses,  773. 
immaterial  inconsistencies,  774. 
positive  and  negative  testimony,  775. 

commenting  on  inconsistencies  or  difference  in  statements  made  at  dif- 
ferent times,  776. 
use  of  presumptions,  777. 
applying  the  law  to  the  facts,  778. 
argument  from  consequences,  779. 
persuasion,  780. 
appeal  to  passions,  780. 
use  and  abuse  of  pathos,  781. 

ADEQUATE  CAUSE, 

establishing  probability  by  assigning,  744. 

ADJOURNED  TERMS, 

courts  reluctant  to  overthrow,  168. 
notice  of  not  dispensed  with,  168. 
waiver  of  objections  to,  170. 
regarded  as  continuance  of  regular,  171.        ' 
discretionary  power  to  order,  181. 

ADJOURNMENT, 

of  terms  of  court,  166. 
erroneous  and  irregular,  167. 
order  for  of  terms  of  court,  168. 
keeping  terms  of  court  alive  by,  171. 
temporary,  172. 
unauthorized,  173. 
assigning  reasons  for,  180. 
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[Beferences  ore  to  Sections,  Vol.  I,  §§  1-471,  Vol.  II,  §§  472-1090.'] 
ADMINISTRATORS, 

sometimes  possess  quasi  judicial  powers,  142. 
garnishment  proceedings  against,  386. 
their  power  to  submit  to  arbitration,  459. 

ADMISSIBILITY  OF  EVIDENCE, 

court  determines  question  of,  423,  588. 

ADMISSIONS, 

in  a  demand,  315. 

should  be  sparingly  made,  315. 

implied  by  tender,  318. 

care  in  making  in  offers  to  compromise,  450. 

when  offers  to  compromise  are,  450. 

justifying  denial  of  continuance,  485. 

regarding  evidence  of  absent  witness,  rule  in  criminal  cases,  485. 

effect  of  those  in  counter  affidavits  on  motion  for  change  of  venue,  496. 

by  defendant  to  secure  right  to  open  and  close,  541. 

when  advisable  in  the  argument  to  the  jury,  757. 

commenting  on  testimony  of,  761. 

in  special  finding,  981. 

ADMITTED  FACTS, 

referring  to  in  instructions,  900. 

ADULTEROUS  ACTS, 

witnesses  can  not  be  impeached  by  proof  of,  677. 

ADVANTAGE, 

preliminary  examination  of  witnesses  gives,  6. 
of  right  to  open  and  close,  534. 

ADVERSARY'S  CLAIM, 

ascertaining  particulars  of,  331. 

ADVERSE  HYPOTHESIS, 

attacking  in  argument  to  jury,  751. 

ADVERSE  PARTY, 

right  to  impeach  his  witnesses,  673. 

ADVERSE  POSSESSION, 

title  to  street  not  acquired  by,  292 

of  real  property,  297. 

where  a  defense  to  action  to  recover  land,  297. 

title  by,  297. 
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ADVERSE  WITNESS, 

how  to  hiiiidle,  <)0!>. 

how  to  tToss-t'xaniine,  (535. 

cross-examining,  effect  on  right  to  demur  to  evidence,  8(50. 

ADVICE, 

on  subject  of  asking  continuances,  479. 
as  to  when  to  separate  witnesses,  5(50. 
as  to  when  to  take  special  verdict,  927. 

See  Advocate. 
ADVICE  OF  COUNSEL, 

that  cause  would  not  be  reached,  no  ground  for  continuance,  482,  n. 

ADVOCATE, 

must  construct  strong  theory,  3. 

mastering  the  facts,  4. 

interviewing  the  witnesses  before  trial,  6. 

making  suggestions  to  witnesses,  9,  10. 

must  be  honest  and  upright,  10. 

duty  in  consulting  with  witnesses,  14. 

must  distinguish  between  facts  and  evidence,  23. 

committing  evidence  to  memory,  32. 

must  not  present  crude  materials  to  jury,  34. 

must  not  depend  on  client's  statements,  43. 

must  make  personal  examinations  if  possible,  4(5. 

formation  of  provisional  hypotheses,  5(5,  57. 

must  possess  broadest  knowledge,  73. 

kind  of  knowledge  he  needs,  84. 

duties  in  framing  theory  of  case,  87-139. 

employment  of  imagination,  107. 

his  effective  work  in  constructing  hypotheses,  108. 

leading  purpose  is  to  secure  belief,  120. 

his  work  in  constructing  theory,  134. 

electing  remedies,  269. 

directing  how  demand  should  be  made,  313. 

art  of  putting  facts  before  jury,  337. 

care  in  preparation,  339. 

preparing  instruments  of  evidence,  400. 

general  suggestions  as  to  how  to  prepare  evidence,  401. 

duty  to  see  that  proper  subpoenas  are  issued,  421. 

advising  compromises,  445. 

suggestions  as  to  selecting  jurors,  509. 

suggestions  as  to  challenging  jurors,  510. 

making  repetitions  in  opening  statement,  549. 

arguing  in  the  opening  statement,  550. 

must  give  close  attention  to  delivery  of  the  evidence,  571. 
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AD\OCATE—Continmd. 

keeping  incompetent  evidence  from  jury,  579. 
making  use  of  written  objections,  582. 
cautioning  witnesses,  603. 
checking  witness  who  proves  too  much,  608. 
making  useless  objections,  670. 
must  possess  earnestness  and  determination,  698. 
force  of  plain  style  in  argument  to  jury,  699. 
making  the  cause  speak,  700. 
advocates  in  the  Beecher-Tilton  case,  703. 
must  be  sincere  and  straightforward,  704. 
sacrificing  self  to  cause,  705. 
influence  and  effect  of  vanity  on,  706. 
finding  power  in  words,  707,  708. 
art  of  putting  things,  709. 
using  tact  and  sagacity  in  argument,  710. 
gathering  and  arranging  facts  for  argument,  714. 
elements  he  must  use  in  his  address,  715. 
effect  of  using  mere  assertions,  717. 
over-stating  his  confidence  in  case,  718. 
his  argument  should  seem  intrinsically  strong,  720. 
wisdom  in  using  explanation,  721. 
his  use  of  comparison,  723. 
making  explanations  by  examples,  724. 
use  of  narration  in  argument,  729. 
his  use  of  rhetorical  invention,  735. 
use  of  circumstances,  736. 

molding  materials  of  argument  into  form,  738. 
appealing  to  experience  of  jurj',  740. 
searching  for  elements  of  probability,  745. 
making  too  many  points  in  argument,  748. 
attacking  hypothesis  of  adversary,  751. 

should  present  his  own  case  before  refuting  argument  of   his  oppo- 
nent, 753. 
praising  and  assailing  witnesses,  758. 
course  where  witness  is  to  be  discredited,  762. 
using  presumptions  in  argument,  777. 
applying  the  law  to  the  facts,  778. 
showing  jurors  consequence  of  verdict,  779. 
appealing  to  passions  of  jury,  780. 
use  of  pathos,  781. 
limits  to  his  argument,  790. 
acquainting  himself  with  the  record,  791. 
writing  argument,  when  advisable  to  do  so,  793. 
arguing  from  principle  of  stare  decisis,  797. 
attacking  judicial  decisions  in  argument,  798. 
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irO'ferences  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  //,  §§  472-1000.] 
ADVOCATE— Confmwerf. 

how  to  detect  fallacies,  811. 
stating  and  refuting  objections  in  advance,  850. 
detennining  line  of  action  in  taking  case  from  the  jury,  853. 
duty  to  prepare  instructions,  8*J4. 

See  Counsel,  Attorney. 
AFFECTATION, 

evil  effect  of  in  queBtioning  witnesses,  599. 

AFFIDAVIT, 

of  service  of  process  by  third  person,  356. 

for  publication,  363,  364. 

of  publication,  what  it  should  show,  368. 

of  posting  notice  to  defendant,  368. 

of  mailing  notice,  by  whom  made,  369. 

of  service  of  process  by  private  person,  372. 

issuing  writ  of  capias  ad  respondotdum  on,  374. 

recjuired  in  attachment  proceedings,  381,  387. 

for  attachment  must  conform  to  statute,  381. 

granting  writ  of  ne  exeat  upon,  389. 

in  support  of  bill  for  injunction,  392. 

is  not  alone  sufficient  to  entitle  party  to  an  injunction,  392. 

in  appointment  of  receivers,  395. 

for  continuance,  483,  484. 

who  makes  for  corporation,  for  change  of  venue,  489. 

for  change  of  venue,  person  interested  making,  489. 

counter,  in  applications  for  change  of  venue,  491. 

in  support  of  motion  for  change  of  venue,  496. 

sufficiency  of,  for  change  of  venue,  496. 

filing  second  one  for  change  of  venue,  496. 

for  change  of  judge,  502. 

what  is  sufficient  for  change  of  judge,  502. 

to  prove  illegal  or  chance  verdict,  944. 

to  disprove  misconduct  of  jury,  949. 

in  agreed  case,  962. 

necessary  to  show  jurisdiction  in  agreed  case,  964. 

in  agreed  case,  who  may  make,  964,  n. 

showing  newly  discovered  evidence  in  motion  for  new  trial,  988. 

when  to  be  incorporated  in  bill  of  exceptions,  1040. 

is  brought  into  record  by  bill  of  exceptions,  1069. 

AFFIDAVIT  FOR  CONTINUANCE 

effect  of  delay  in  filing,  483. 

who  may  make,  484. 

when  must  show  due  diligence,  484. 

setting  out  facts  constituting  due  diligence,  484. 
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AFFIDAVIT  FOR  PUBLICATION, 
effect  of  defects  in,  363. 
omissions  in,  363. 

essential  to  notice  by  publication,  364. 
what  should  be  stated  in,  364. 

AFFINITY, 

as  ground  for  challenging  jurors,  520. 

AFFIRMATION, 

administering  to  witnesses  before  examining,  596. 

AFFIRMATIVE  AND  NEGATIVE  TESTIMONY, 

distinction  between,  775. 

AFFIRMATIVE  DEFENSE, 
burden  of  proof  in,  535. 

AGE, 

at  which  children  are  competent  witnesses,  420. 
inspection  to  determine,  681. 

AGENCY, 

existence  and  extent  of  question  of  fact,  426. 
where  no  dispute  as  to  facts  court  determines,  426. 

AGENTS, 

when  statute  of  limitations  begins  to  run  in  actions  against,  288. 

service  upon  agent  of  a  foreign  corporation,  359. 

who  is  a  managing  agent,  359. 

writs  of  garnishment  against,  386. 

may  submit  to  arbitration,  459. 

of  corporations  making  affidavit  for  change  of  venue,  489. 

when  not  suVjject  to  order  separating  witnesses,  562. 

confusing  with  independent  contractor,  817. 

AGREED  CASE, 

submitting  to  court,  958. 
when  is  part  of  the  record,  958. 
statement  of  facts  in,  959. 
nature  and  definition  of,  961. 
principal  elements  of,  962. 
how  jurisdiction  is  shown  in,  964. 
office  of  statement  of  facts  in,  965. 
effect  of  making  and  submitting,  966. 
judgment  in,  967. 
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AGREEMENTS. 

of  parties,  202. 

to  abide  decision  of  architect  or  engineer,  325. 

as  to  use  of  depositions,  412. 

to  submit  to  arbitration,  453,  401,  462,  463,  464. 

as  to  what  questions  shall  be  arbitrated,  455. 

to  submit  to  arbitration,  effect  of  on  right  to  sue,  464. 

as  to  county  on  change  of  venue,  488. 

of  counsel  as  to  exceptions  to  instructions,  907. 

of  parties  as  to  sealed  verdict,  943. 

of  jurors  to  return  compromise  or  quotient  verdict,  945. 

written  in  agreed  cases,  962. 

of  parties  as  to  when  to  make  motion  for  new  trial,  990. 

to  waive  motion  for  new  trial,  995. 

See  Parties. 
AGREEMENT  TO  COMPROMISE, 

abandoning,  452. 

rescinding,  452. 

ALIAS  AND  PLURIES  WRITS, 

nature  and  use  of,  376. 
when  party  entitled  to,  376. 
who  issues,  376. 

ALIBI, 

cautionary  instructions  in  regard  to,  903. 

ALIMONY, 

can  not  be  given  on  constructive  notice,  245. 

ALLEGATA  ET  PROBATA, 

party  must  recover  according  to,  87. 

ALLEGATIONS, 

of  bill  for  injunction  must  be  clear  and  positive,  392. 
of  law,  425. 

ALLOWANCES, 

by  court  out  of  public  funds,  201. 
ALTERATION  OF  WRITINGS, 

question  of  is  one  of  fact  for  jury,  427. 

presumjition  as  to  time  made,  427. 

authority  to  make  is  question  of  fact,  427. 

materiality  and  effect  of,  a  question  for  court,  427. 

AMBIGUOUS  INSTRUCTIONS, 

refusing  to  give,  896. 
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AMBIGUOUS  MIDDLE, 
fallacy  of,  819. 

AMENDED  PLEADINGS, 

their  effect  on  right  to  take  a  default,  1029. 

AMENDMENT, 

of  pleadings  matter  of  discretion,  189,  n. 

of  record,  191. 

of  names  in  process,  350. 

to  summons  or  return,  355. 

of  affidavit  of  publication,  368. 

to  certificate  of  officer  taking  depositions,  409. 

of  appearance  so  as  to  make  it  special,  476. 

material  one  to  pleadings  as  ground  for  continuance,  482. 

in  form  of  verdict,  when  to  make,  946,  947. 

court  sending  jury  back  to  amend  verdict,  947. 

of  verdict  can  not  be  made  after  discharge  of  jury,  947. 

to  motion  for  new  trial,  993. 

when  may  be  made  in  judgments  or  decrees,  1033. 

to  pleadings  after  verdict,  1039. 

how  to  make  to  bills  of  exceptions,  1088. 

appHcation  for  to  bills  of  exceptions,  1089. 

directing  to  bills  of  exceptions,  1090. 

AMOUNT, 

in  making  tender,  319. 

error  in  stating  in  alias  writ,  376. 

of  bond  in  attachment  proceedings,  381. 

of  money  recovery  should  be  stated  in  the  judgment,  iOl.So 

of  damages,  default  does  not  admit,  1031. 

ANALOGICAL  REASONING, 
principles  obtained  by,  68. 
illicit  assumption  in,  814. 

ANALOGY, 

argument  from,  68. 
ANALYSIS, 

use  of  in  refutation,  752. 
ANCILLARY  JURISDICTION, 

what  it  enables  courts  to  do,  236. 

is  species  of  incidental,  247. 

ANCILLARY  PROCEEDINGS, 

proceedings  before  ministers  of  court  are,  196. 
See  Auxiliary  Proceedings, 
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ANECDOTES, 

illustrative  in  argument  to  jury,  701. 

ANCIER, 

in  examination  of  witnesses,  G30. 

ANIMALS, 

idontitication  of,  39. 
exhibiting  to  the  jury,  6^5. 

ANSWER, 

to  application  for  appointment  of  receiver,  395. 

constituting  appearance,  472. 

when  withdrawing  aijpearance  withdraws,  478. 

when  waives  objections  to  granting  change  of  venue,  498. 

when  judgment  may  be  rendered  on,  1014. 

default  on  withdrawal  of,  1027. 

ANSWERS  IN  BAR, 

judgments  where  they  are  filed,  1023. 

ANSWERS  TO  INTERROGATORIES, 
must  be  full  and  fair,  918. 
examples  of,  918. 

remedy  where  they  are  uncertain  and  evasive,  920. 
signed  by  foreman  of  jury,  921. 
when  they  control  general  verdict,  922. 
no  presumptions  or  intendments  in  favor  of,  923. 
motion  for  judgment  on,  924. 
See  Interrogatories  to  the  Jxtry  ;  Special  Interroc.vtories. 

ANSWERS  TO  QUESTIONS, 

motion  to  strike  out,  585,  1044. 

ANTAGONISM, 

between  general  verdict  and  answers  to  special  interrogatories,  922. 

ANTICIPATING  DEFENSE, 

in  making  the  opening  statement,  548 
in  introducing  the  evidence,  514. 

APPARENT  CROSS-EXAMINATION, 

what  it  is,  622. 

when  it  is  advisable,  623. 

expedient  when  evidence  is  to  be  demurred  to,  875. 
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APPEAL, 

trial  court  theory  prevails  on,  140. 

new  arguments  may  be  made  on,  141. 

trial  court's  construction  of  its  rules  respected  on,  186. 

from  entry  of  nunc  pro  tunc  order,  192. 

questioning  right  of  judge  to  act  on,  214. 

attack  by  not  collateral,  215. 

questioning  appointment  of  special  judge  on,  225. 

effect  of  on  jurisdiction,  235. 

making  objections  to  jurisdiction  on,  264. 

from  void  judgments,  267. 

transfers  case  in  its  entirety,  268. 

auxiliary  remedy  of  injunction  on,  391. 

suspending  injunction  until  appeal  can  be  taken,  392. 

effect  of  from  decree  of  injunction,  392. 

saving  question  of  competency  of  witnesses  for,  419. 

consent  decree  not  reviewed  on,  475. 

questioning  granting  of  continuance  on,  481. 

reviewing  abuse  of  discretion  in  granting  continuances,  481. 

fact  of  pending  one  as  ground  for  continuance,  482. 

saving  questions  on  motion  for  change  of  venue,  503. 

saving  questions  on  impaneling  jury  for,  532. 

reversing  case  on  because  of  refusal  of  right  to  open  and  close,  533. 

presenting  rulings  on  offers  of  evidence,  587. 

exceptions  necessary  to  present  questions  on,  591. 

questioning  misconduct  of  counsel  on,  695. 

presenting  motion  for  nonsuit  on,  880. 

reviewing  ruling  on  motion  for  nonsuit,  882. 

voluntary  nonsuit,  when  appealable,  885. 

reviewing  facts  in  special  finding,  979. 

presenting  questions  by  motion  for  new  trial,  987. 

preparing  for  after  ruling  on  motion  for  new  trial,  994. 

cases  can  not  be  appealed  piecemeal,  1003. 

when  none  allowed  from  ruling  on  demurrer,  1013. 

when  right  to  begins  to  run,  1035. 

when  entry  of  judgment  prerequisite  to,  1035. 

preparation  for,  1036-1090. 

laying  the  foundation  for,  1036. 

only  rulings  made  below  can  be  reviewed  on,  1036. 

putting  questions  in  form  for  review  on,  1037. 

there  must  be  a  decision  or  refusal  to  decide  below,  1038. 

saving  questions  for  by  motions,  1040. 

questions  that  may  be  first  presented  on,  1042. 

purpose  of  exceptions  is  to  reserve  questions  for,  1046. 

questioning  facts  on,  1060. 

See  Pkepakation  for  Appeal;  Saving  Questions  for  Appeal. 
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APPEAL  TO  EXPERIENCE, 
often  resorted  to,  124. 
in  argument  to  the  jury,  740. 

APPEALS  TO  PASSION, 

in  argument  to  the  jury,  780. 

APPEALS  TO  SYMPATHY, 

of  jurors,  278,  28L 

APPEARANCE, 

special  to  set  aside  service,  370. 

definition,  what  constitutes,  472. 

authority  to  appear,  473. 

general  appearance,  474. 

effect  of  a  general  appearance,  475. 

special  appearance,  476. 

effect  of  special  appearance,  477. 

withdrawal  of  appearance,  478. 

effect  of  failure  to  make,  1027. 

taking  default  on  withdrawal  of,  1027. 

APPELLANT, 

his  duty  to  prepare  bill  of  exceptions,  1059. 

APPELLATE  JURISDICTION, 

what  it  is,  235. 

APPELLATE  TRIBUNALS, 

review  decisions  of  subordinate  courts,  149. 
act  only  on  record,  149. 

ordering  dismissal  for  want  of  jurisdiction,  233. 
appeal  to,  ousts  jurisdiction  of  lower  court,  235. 
incidental  jurisdiction  of,  247. 

APPLICATION, 

of  general  rules  usually  contended  for,  75. 

for  appointment  of  special  judge,  225. 

of  legal  principles  to  particular  case,  799. 

of  maxims,  error  in,  800. 

denying  of  general  rule  to  particular  case,  806. 

of  rules  of  law,  arguing  for,  807. 

for  reinstatement  of  case  after  dismissal,  883. 

to  set  aside  default,  giving  notice  of,  1032. 

for  amendment  to  bills  of  exceptions,  1088,  1089. 
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APPLICATION  FOR  CHANGE  OF  VENUE, 
must  be  reasonably  made,  493. 
before  trial  begins,  493. 

making  before  case  is  reached  on  docket,  493. 
rules  of  court  affecting  time  of,  494. 
excuses  for  not  making  in  time,  495. 
made  by  motion  supported  by  affidavit,  496. 
when  facts  must  be  stated  in,  496. 
filing  second  one,  496. 
giving  notice  of,  497. 
waiver  of  objections  to  granting,  498. 
what  amounts  to  waiver  to  objections  to  granting,  498. 
effect  of  on  jurisdiction,  501. 

APPLICATION  FOR  CONTINUANCE, 
when  should  be  made,  483. 
how  to  make,  484. 
motion  and  affidavit  for,  484. 
counter  affidavits  in,  484. 
admissions  justifying  denial  of,  485. 
conditions  to  granting,  payment  of  costs,  486. 
court's  discretion  in  imposing  conditions  to  granting,  486. 
saving  questions  by  bill  of  exceptions,  487. 
error  in  refusing,  487. 
questioning  ruling  on  by  motion  for  new  trial,  988,  n. 

APPLYING  THE  LAW, 

See  Argument  of  Questions  of  Law. 
APPOINTMENT, 

of  special  judges,  221. 

determining  necessity  for  appointing  special  judges,  223. 

mode  of  appointing  special  judges,  224,  225. 

APPOINTMENT  OF  RECEIVERS, 

discretion  of  court  in,  189,  n.,  394. 
regulated  by  statute,  394. 
only  in  clear  cases,  394. 
illustrative  cases  394. 
procedure  in,  394. 

ARBITRATION  AND  AWARl), 
definition,  453. 
classes  of  submission,  454. 

discriminating  between  general  and  partial  submission,  455. 
statutory  and  common  law  submissions,  456. 
when  arbitration  is  advisable,  457. 
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ARBITRATION  AND  AWARD— Contimted. 

when  arbitration  is  inexpedient,  458. 

who  may  submit,  459. 

what  may  be  submitted,  400. 

revocation  of  submission,  461. 

ratification  of  submission,  4(52. 

specific  performance  of  agreement  to  submit,  463. 

effect  of  agreement  on  right  to  sue,  464. 

who  may  be  arbitrators,  465. 

arbitrators  must  act  together,  466. 

procedure,  467. 

the  award,  468. 

effect  of  award,  469. 

enforcement  of  award,  470. 

impeaching  and  setting  aside  award,  471. 

ARBITRATORS, 

definition  of,  453. 

who  are  as  distinguished  from  appraisers,  453,  n. 

what  general  and  partial  submission  carries  to,  455. 

limiting  authority  by  agreement,  455. 

governed  by  rules  of  justice,  457. 

when  expedient  to  submit  to,  457. 

not  bound  to  obey  strict  rules  of  evidence,  458. 

decision  not  reviewable,  458. 

notice  to  of  revocation,  461. 

when  appearance  before  amounts  to  a  ratification,  462. 

who  may  be,  465. 

should  be  disinterested  and  impartial,  465. 

waiving  objections  to  competency  of,  465. 

must  act  together,  466 

delegating  their  power,  466. 

majority  making  award,  466. 

when  they  should  be  sworn,  467. 

proceeding  in  absence  of  parties,  467. 

discretion  of,  467. 

when  judges  of  both  law  and  facts,  467. 

need  not  follow  technical  rules  of  law,  467. 

must  not  exceed  their  authority,  467. 

impeaching  their  own  award,  471. 

corruption  or  misbehavior  of,  471. 

ARCHITECT'S  CERTIFICATES, 

completing  cause  of  action,  825. 
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ARGUING  THE  CASE, 

in  the  opening  statement,  550. 
See  Argument;  Akgument  op  Questions  op  Law;  Address  to  the  Jury. 

ARGUING  THE  LAW  TO  THE  JURY, 
in  criminal  eases,  693. 

ARGUMENT, 

from  analogy,  68. 

one  drawn  from  inconvenience  often  forcible,  122. 

introducing  evidence  after  it  has  begun,  578. 

weak  ones  should  be  avoided,  809. 

use  of  illicit  assumption  in,  813. 

fallacy  of  examples  in,  815. 

fallacy  of  confusion  in,  816. 

artifice  of  repeating  same  one  in  different  forms,  839. 

when  best  not  to  argue  demurrers,  1039. 

See  Argument  op  Questions  of  Law  ;  Address  to  the  Jury. 

ARGUMENT  OF  QUESTIONS  OF  LAW, 

importance  and  nature  of  argument,  782. 

preparation  of,  783. 

matter  and  style,  784. 

elementary  principles,  785. 

strategy,  786. 

superiority  of  oral  arguments,  787. 

prolixity  to  be  avoided,  788. 

reason  and  eloquence,  789. 

considering  the  nature  of  the  cause,  790. 

statement  of  facts,  791. 

statement  of  questions  involved,  792. 

method,  division  of  argument,  793. 

referring  to  authorities,  794. 

points  in  the  case,  795. 

discussing  judicial  decisions,  796. 

precedent,  stare  decisis,  797. 

attacking  judicial  decisions,  798. 

applying  legal  principles  to  particular  case,  799. 

use  and  abuse  of  maxims,  800. 

effect  of  harsh  operation  of  general  rule  in  particular  instance,  801. 

showing  case  to  be  within  exception  to  general  rule,  802. 

course  where  no  precedent  is  found,  808. 

extending  precedents  to  new  cases,  804. 

consideration  of  consequences,  805. 

denying  apx)lication  of  rule  to  particular  case,  806. 

arguing  for  the  application  of  the  rule,  807. 
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ARGUMENT  TO  THE  JURY, 

See  Address  to  the  Jury. 

ARISTOTLE, 

advises  advocate  to  insist  upon  strength  and  influence  of  probability, 

19,  20. 
his  definition  of  sagacity,  710. 

ARRANGEMENTS, 

of  details,  how  to  make,  135. 

for  trial,  330. 

of  facts  in  introducing  evidence,  570. 

of  facts  in  the  argument,  714. 

ARRANGEMENTS  FOR  TRIAL, 

details  should  be  arranged  in  natural  order,  115. 

ARRAY, 

challenging  the,  516. 

challenge  to,  waived  by  challenge  to  polls,  529. 

ARREST, 

suitors  and  witness  when  exempt  from,  373. 

ARREST  OF  JUDGMENT, 

motion  in,  996. 

ARTIFICES, 

impeaching  witnesses  who  have  practiced,  672. 

of  stating  some  facts  and  suppressing  others,  831. 

of  suppressing  a  material  factor,  832. 

of  covert  assumption,  833. 

assertiiis;  deductions  as  facts,  834. 

referring  to  authorities  not  in  point,  835. 

of  stating  objections  to  one's  own  argument,  837. 

stating  propositions  for  adversary  and  then  refuting  them,  837. 

of  dissecting  and  refuting  probabilities  separately,  838. 

of  repeating  same  argument  in  different  forms,  839. 

of  shifting  ground,  840. 

evasion,  841. 

praising  opposing  counsel,  842. 

mingling  false  i)ropositions  with  true,  843. 

of  insinuation,  844. 

of  supposing  cases,  845. 

of  insinuating  disavowals,  846. 

of  manner,  851,  n. 

are  seldom  successful,  851. 

See  Fallacies  and  Artifices. 
80 
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ARTIFICES  IN  ARGUMENT, 

in  the  use  of  incomplete  explanation,  727. 

See  Artifices;  Fallacies  and  Artifices. 

ART  OF  PUTTING  THINGS, 

importance  and  effect  of,  709. 
elements  and  virtues  of,  711. 

ASCERTAINING  AND  PREPARING  THE  LAW  OF  THE  CASE, 
what  must  be  assumed  at  the  outset,  55. 
provisional  hypothesis,  56,  57. 
object  of  search  for  the  law,  58 
rudimentary  principles,  59. 
cases  and  principles,  61,  63. 
text-books,  62,  69. 

determining  weight  and  influence  of  cases,  64-66. 
when  decisions  are  authority,  67. 
obtaining  principles  by  analogical  reasoning,  68, 
tables  of  cases,  69. 

effect  of  increase  in  reported  cases,  70. 
generalization  of  cases,  71. 
case  lawyers,  72. 
exceptions  to  general  rules,  73. 
discrimination,  74,  75. 
law  periodicals  and  leading  articles,  76. 
statutes  and  their  construction,  77,  78. 
making  law  of  the  case  available,  79. 
referring  to  general  principles,  80. 
practical  use  of  knowledge,  81,  82. 
fixing  legal  principles  in  memory,  83. 
knowledge  needed  by  advocate,  84. 
business  work,  85. 
written  notes,  86. 

ASSERTIONS, 

value  of,  in  the  argument,  717. 

ASSESSMENT, 

for  street  improvements,  enjoining,  391. 
ASSESSMENT  OF  DAMAGES, 

when  evidence  is  demurred  to,  869. 

ASSIGNEE, 

authority  to  bring  suits,  326. 
taking  possession,  326. 

ASSIGNMENT, 

recording  deed  of,  326. 


INDEX.  1267 

[BeferencPH  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  II,  §§  472-1 0!fO.] 
ASSUMING  BURDEN  OF  PROOF, 

when  advisable  to  assume  burden,  535. 
dangers  in,  536. 

ASSUMING  FACTS, 

in  questions  to  witnesses,  614. 

ASSUMING  JURISDICTION, 
effect  of,  259. 

ASSUMPTION, 

that  client  does  not  know  the  law,  53. 

that  case  belongs  to  a  particular  class,  55. 

that  witnesses  are  mistaken,  644. 

unfair,  in  cross-examining  witnesses,  655. 

refuting  in  argument,  725. 

illicit  in  argument,  812. 

artifice  of  covert,  833. 

ATTACHMENT, 

nature  of  proceedings  in,  243. 

is  a  statutory  remedy,  378. 

definition  of,  378. 

against  property  of  non-resident,  378. 

when  it  will  lie,  379. 

in  actions  on  contract,  379. 

valid  existing  debt,  when  necessary,  379. 

grounds  for,  380. 

procedure  in  procuring,  381. 

verified  complaint  may  serve  for  affidavit  in,  381. 

bond  in,  381. 

who  may  make  affidavit  and  execute  bond  in,  381. 

filing  under,  382. 

creditors  pro-rating  in,  382. 

what  property  is  subject  to,  383. 

lien  of,  384. 

title  of  proi)erty  sold  under  relates  to  time  of  attachment,  384. 

only  dissolution  destroys  lien,  384. 

motion  to  set  aside,  384.  / 

dissolution,  what  effects,  385. 

dissolution  by  death  of  defendant,  385. 

against  witness  for  non-attendance,  421. 

rulings  relating  to  are  interlocutory,  1007. 

ATTACK, 

on  appointment  of  special  judge,  221,  224. 
direct  and  collateral,  346. 
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ATTACK—  Continued. 

on  authority  of  attornej'^  to  appear,  473. 
indirect,  in  the  argument  to  the  jury,  754. 

See  Collateral  Attack. 

ATTENDANCE, 

compelling,  of  witnesses,  331. 

ATTENTION  OF  JURY, 

arousing  in  opening  statement,  554. 

ATTORNEY, 

duty  to  know  rules  of  court,  187. 

appointment  of  for  paupers,  201. 

authority  to  compromise,  202,  447. 

subject  to  garnishment,  386,  n. 

confidential  communications  with,  420. 

submitting  to  arbitration  for  his  client,  459. 

presumption  of  authority  to  submit  to  arbitration,  459, 

authority  to  appear,  473. 

written  authority  to  appear,  473. 

denying  his  authority,  473. 

bad  policy  of  in  asking  many  continuances,  480. 

may  make  affidavit  for  continuance,  484. 

juror  related  to  as  a  ground  for  challenge,  520. 

acquaintances  of  as  jurors,  523. 

his  knowledge  of  jurors  is  knowledge  of  client,  529. 

negligence  of  attributable  to  client,  1032. 

See  Advocate;  Counsel. 

AUTHENTICATION, 

of  l)ills  of  exceptions,  1085. 

AUTHORITIES. 

referring  to  in  the  argument,  794. 

ascertaining  how  much  of  a  decision  is  authoritative,  796. 

artifice  of  referring  to  those  not  in  point,  835. 

AUTHORITY. 

of  courts  discussed,  151. 

to  order  special  terms  of  court,  177. 

of  court  to  make  allowances  out  of  public  funds,  201. 

of  counsel  to  compromise,  202. 

to  appoint  special  judge,  220. 

of  special  judges,  228. 

of  court  to  decide  is  jurisdiction,  230. 

to  determine  status  of  persons,  245. 
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AUTHORITY—  Contimml. 

to  adjudge  .'<t(Uus  of  cliildren,  24(5. 

of  sovereignty  over  property  witliin  its  territory,  250. 

effect  of  court  exceeding  its,  2GG. 

of  receiver  to  sue,  326. 

to  sue  a  receiver,  326. 

to  issue  alias  and  pliiries  writs,  376. 

of  one  person  to  act  for  another  a  (juestion  of  fact,  426. 

to  make  alterations  in  instruments  a  question  of  fact,  427. 

of  attorney  to  compromise,  447. 

to  compromise,  when  presumed,  447. 

of  attorney  to  submit  to  arbitration,  459, 

to  submit  to  arbitration,  who  has,  459. 

arbitrators,  exceeding,  467. 

of  attorney  to  appear,  presumption,  473. 

questioning  attorney's  to  appear,  473. 

written,  to  appear  as  attorney,  473. 

denying  attorney's,  473. 

of  special  judge,  presumptions  in  favor  of,  502. 

AUXILIARY  PROCEEDINGS, 

kinds  and  purpose,  377. 

attachment,  378. 

when  attachment  lies,  379. 

grounds  for  attachment,  380. 

procedure  in  attachment,  381. 

filing  under  attachment,  382. 

property  subject  to  attachment,  383. 

lien  of  attachment,  384. 

dissolution  of  attachment,  385. 

garnishment,  386. 

procedure  in  garnishment,  387. 

duty  and  liability  of  garnishee,  388. 

7te  exeat,  389. 

injunction,  390. 

when  injunction  lies,  391. 

procedure  in  injunctions,  392. 

receivers,  393. 

when  receivers  will  be  appointed,  394. 

procedure  in  apjiointment  of  receivers,  395. 

lis  pendens,  notice,  396. 

statutory  notice,  397. 

doctrine  of  relation,  398. 

continuance  of  notice,  399. 
AVERMENT, 

of  jurisdictional  facts,  257. 

of  urgency  for  issuing  injunction,  392. 

See  Allegations. 
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AWARD, 

definition  of,  453. 

by  majority  of  arbitrators,  466. 

form  of,  468. 

written  or  verbal,  wben,  468. 

when  to  be  sealed,  468. 

when  need  not  be  witnessed,  468. 

should  dispose  of  entire  submission,  468. 

should  be  mutual,  468. 

other  requisites  of,  468. 

presumptions  in  favor  of,  468 

publication  of,  468. 

when  it  takes  effect,  468. 

effect  of,  469. 

bar  to  an  action,  469. 

when  has  effect  of  a  judgment,  469. 

conditions  in,  469. 

effect  of  void  one,  469. 

effect  on  title  to  property,  469. 

does  not  affect  strangers,  469. 

enforcement  of,  470. 

rendering  judgment  on,  470. 

impeaching  and  setting  aside,  471. 

will  not  be  set  aside  for  mere  error  in  judgment,  471. 

parol  evidence  to  impeach,  471. 

fraud  or  mistake  in,  471. 

grounds  upon  which  it  will  be  set  aside,  471. 

corruption  and  misbehavior  of  arbitrators,  471. 

vacating  on  motion,  471. 

B 

BACON, 

his  definition  of  court,  143,  n. 

BAD  CHARACTER, 

weakens  testimony  of  witnesses,  36. 
commenting  on  defendant's  in  opening  statement,  558. 
laying  foundation  for  rroving  witnesses',  678. 
instructing  jury  as  to,  903. 

BAD  POLICY, 

to  ask  many  continuances,  480. 

to  cross-examine  without  a  purpose,  625. 

BAD  WITNESS, 

how  to  handle  in  the  argument,  762. 
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BADGES  OF  FRAUD, 

mistaking  for  fraiifl  itself,  817. 

error  to  instruct  that  they  raise  violent  presumption  of  se(^ret  trust,  9<)1. 

BAILIFF, 

how  misconduct  of  may  be  shown,  949. 

BAILOR  AND  BAILEE, 

existence  of  the  relation,  when  a  jury  question,  430. 

BALLENTINE,  SERGEANT, 

his  advice  as  to   cross-examination,  G50. 

BALLOTS, 

are  best  evidence  of  voters'  choice,  402. 

BANKRUPTCY, 

of  defendant  in  attachment  suits,  385. 

BEECH  ER-TILTON  CASE, 

advocates  in,  703. 

counsel's  difference  as  to  the  theory,  732. 

BEGGING  THE  QUESTION, 
fallacy  of,  821. 

BEGIN  AND  REPLY, 

See  Open  and  Close. 

BEHAVIOR, 

commenting  on  that  of  witness  on  the  stand,  769. 

BELIEF, 

theory  must  inspire,  119. 

how  to  secure,  120. 

showing  witnesses'  testimony  to  be  unworthy  of,  638. 

BENTHAM,  JEREMY, 

his  definition  of  fallacy,  808. 

BIAS, 

client's  statement  likely  to  be  affected  by,  4. 

what  disqualifies  judge,  217. 

expression  of  former  opinion  is  not  conclusive  of,  217. 

as  ground  for  change  of  judge,  502. 

when  jurors  disqualified  by,  521. 

showing  on  cross-examination,  641. 

BILL  FOR  INJUNCTION, 
verification  of,  392. 
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BILL  OF  EXCEPTIONS. 

rules  of  court  brought  to  appellate  court's  attention  by,  188. 

wiiat  must  be  brought  into  record  by,  190. 

signing  by  special  judge,  228. 

saving  question  of  refusing  continuance  by,  487. 

disclosing  number  of  continuances  granted,  487. 

on  ruling  on  motion  for  change  of  venue,  503. 

presenting  ruling  on  change  of  venue,  what  it  should  contain,  503. 

to  save  question  of  error  in  limiting  argument,  692. 

on  misconduct  of  counsel,  695. 

when  demurrer  to  evidence  dispenses  with,  855. 

when  necessary  on  demurrer  to  evidence,  871. 

not  necessary  in  presenting  ruling  on  motion  for  judgment  on  special 

linding,  924. 
presenting  evidence  in  case  agreed  by,  960. 
bringing  affidavits  and  collateral  motions  into  record  by,  994. 
necessary  to  bring  collateral  motions  into  the  record,  1040. 
origin  and  nature  of,  1055. 
what  rule  governs  in  Federal  courts,  1055. 
office  of,  1056. 
when  one  is  required,  1057. 
i-equisites  of,  1058. 

no  inferences  made  in  favor  of,  1058. 
construction  of,  1059. 
when  presents  only  points  of  law,  1060, 
presenting  questions  of  fact  by,  1060. 
how  to  state  exceptions  in,  1061. 
duty  of  settling  is  judicial,  1062. 
preparation  of,  1063. 
adoption  of,  by  the  court,  1063. 
parties  can  not  make  by  stipulation,  1063. 
form  of,  1064. 

imports  absolute  verity,  1065. 
conflict  between  it  and  other  record  entries,  1066. 
recitals  of  clerk  can  not  supply,  1067. 
incorporating  evidence  in,  1068. 

illustrations  of  matters  properly  brought  into  the  record  by,  1069. 
when  separate  ones  required,  1071. 
collateral  motions  brought  into  record  by,  1072. 
presenting  statements  and  exhibits  of  direct  motions,  1073. 
rejected  pleadings  and  instruments,  1074. 
should  be  complete  before  it  is  signed,  1075. 
making  written  instruments  part  of,  by  reference,  1076. 
presenting  oral  testimony  by,  1077. 
presenting  stenographer's  report  of  the  evidence,  1078. 
signature  of  judge  to,  1078. 
allowing  time  to  prepare,  1079. 
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BILL  OF  EXCEPTIONS— C'oH<iH«ed. 
when  must  be  tendered,  1070. 
extending  time  to  tile,  lOSO. 

how  to  sliovv  order  extending  time  for  tiling,  1081. 
exhibiting  the  filing,  1082. 
when  considered  filed,  1083. 
filing  is  essential  to  bring  into  record,  1084. 
record  should  show  filing  of,  1084. 
authentication  of,  by  whom,  1084. 
should  show  filing  of  bill  of  exceptions,  1084. 
by  whom  should  be  signed,  108(). 
special  or  substitute  judge  signing,  108f). 
judge  wiio  did  not  try  cause  can  not  give,  lOSd. 
compelling  judge  to  sign,  1087. 

judge  can  not  be  compelled  to  adopt  a  particular  form  of,  1087. 
amending,  1088. 

only  judge  granting  can  amend,  1088. 
application  for  order  to  amend,  1089. 
order  directing  amendment  to,  lOlJO. 

BILL  OF  PARTICULARS, 

when  should  be  demanded,  332. 
BLACKSTONE, 

his  definition  of  a  motion,  1040. 
BLOOD-STAINED  CLOTHING, 

exhibiting  to  jury  in  criminal  cases,  682. 
BOARDS  OF  COMMISSIONERS, 

possess  ministerial  and  judicial  powers,  197. 
BOLD  WITNESSES, 

how  to  cross-examine,  627. 

BOND, 

validity  of  in  case  where  there  is  no  jurisdiction,  267. 

in  attachment  proceedings,  amount  of,  381. 

of  defendant  in  attachment  cases,  384. 

giving  to  dissolve  attachment,  385. 

prereiiuisite  to  issuing  writ  of  garnishment.  387. 

enjoining  municipal  corporations  from  issuing,  391. 

requiring  before  issuing  temporary  injunction,  392. 

BOOK, 

judgment  should  be  entered  in  that  designated  liy  law,  1016. 

BOOKS  OF  LAAV, 

reading  from  in  argument  to  the  jury,  694. 
how  many  points  they  contain,  794. 
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BOOKS  OF  SCIENCE, 

reading  from  in  argument  to  the  jury,  694. 

BOUNDARY  AND  LOCATION, 

when  question  is  for  court  and  when  for  jury,  428. 

liREVITY, 

in  argument  is  source  of  power,  809. 

BRIEFS, 

preparation  of  for  use  in  trial,  336. 

should  be  the  foundation  of  oral  arguAents,  787. 

BKINGING  THE  ACTION, 

the  ancient  practice,  340. 

the  modern  practice,  341. 

necessity  for  notice,  342. 

notice  authorized  by  law,  343. 

power  of  legislature  to  prescribe  notice,  344. 

defective  process,  345. 

direct  and  collateral  attacks,  346. 

how  action  is  brought,  347. 

style  of  process,  .348. 

name  and  title  of  court,  349. 

name  of  plaintiff  and  defendant,  350,  351. 

nature  and  extent  of  plaintiff's  claim,  352. 

dale  of  summons  and  return,  353. 

signature  and  seal,  354. 

amendments  to  process,  355. 

service,  by  whom,  356. 

personal  service,  357. 

service  by  leaving  copy  at  last  place  of  residence,  358. 

service  on  corporations,  359. 

service  on  partners,  360. 

service  on  infants,  361 . 

service  by  publication,  362. 

statute  as  to  service  must  be  strictly  followed,  363. 

affidavit  for  publication,  3()4. 

order  and  notice  of  publication,  365. 

newspaper  in  which  publication  is  made,  366. 

time  of  publication,  367. 

proof  of  publication,  368. 

mailing  and  posting  notice,  369. 

objections,  370. 

waiver,  371. 

return  and  proof  of  service,  372. 

exemption  from  service  of  process,  373. 
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BRINGING  THE  ACTION— C'o/UiHwed. 
capias  ad  respondendum,  374. 

process  on  cross-bill  and  supplemental  complaint,  375. 
alias  and  pluries  writs,  37(5. 

BROWN,  DAVID  PAUL, 

his  advice  as  to  cross-examination,  «)25,  626. 

BUILDING, 

one  in  which  court  must  be  held,  16.5. 

BUNYAN,  JOHN, 

his  power  in  the  use  of  narrative,  730. 

BURDEN  OF  PROOF, 

as  affecting  right  to  open  and  close,  534,  535. 
when  defendant  should  assume,  535. 
party  who  has,  has  right  to  open  and  close,  538. 
party  who  has  can  not  demur  to  the  evidence,  860. 
as  affecting  request  for  special  verdict,  928. 

BUSINESS, 

of  witnesses  should  be  ascertained,  36. 

information  as  to  client's,  47. 

what  may  be  transacted  at  any  particular  term  of  court,  161. 

what  may  be  transacted  at  adjourned  term,  171. 

of  special  terms  of  court,  179. 

of  jurors  as  affecting  challenges,  515. 

BY-LAWS  OF  CORPORATIONS, 

reasonableness  and  validity  of  is  a  question  for  the  court,  436. 

0 

CAPIAS  AD  RESPONDENDUM, 

early  use  in  commencing  suits,  374. 
against  defendant  about  to  abscond,  374. 
aliidavit  required  before  issuing,  374. 

CAPITAL  PUNISHMENT, 

jurors  holding  conscientious  scruples  against,  521. 

CARE, 

in  taking  precautionary  measures,  339. 

ordinary  and  reasonable,  generally  a  question  of  fact,  437. 

CARLYLE, 

love  of  details,  4,  n. 
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CASE, 

study  of,  3. 

advocate  must  personally  control,  44. 

acting  as  judge  in  one's  own,  210. 

in  two  courts  at  same  time,  235. 

how  long  it  pends,  248. 

strong  one  should  be  tried  by  court,  279. 

the  argument  must  be  adapted  to,  697. 

advocate  sacrificing  self  to,  705. 

considering  the  nature  of  it,  790. 

applying  legal  principle  to  particular,  799. 

showing  it  to  be  within  exception  to  general  rule,  802. 

right  to  withdraw  from  the  jury,  852. 

See  Actions  ;  Cause  of  Action  ;  Law  of  the  Case. 

CASE  AGREED, 

submitting  to  court,  958. 
when  part  of  the  record,  958. 
statement  of  facts  in,  959. 

CASE  LAWYERS, 

Lord  Abinger's  opinion  of,  72. 

CASE  MADE, 

what  it  is,  961,  n. 
CASE  SETTLED, 

what  it  is,  961,  n. 

CASES, 

illustrate  principles,  61. 

use  of  tables  of,  69. 

effect  of  increase  in  number  reported,  70, 

generalization  of,  71. 

lost  because  of  wrong  theory  adopted,  88. 

gained  on  sound  theory,  89. 

deciding  piecemeal,  235. 

transferring  from  court  to  court,  268. 

extending  precedents  to  new  ones,  804. 

artifice  of  supposing,  845. 

that  may  be  taken  away  from  the  jury,  854. 

CAUSE  AND  EFFECT, 

when  a  question  for  the  court,  429. 
when  a  question  for  the  jury,  429. 
showing  relation  of,  731. 
tracing  one  from  the  other,  734. 

See  Proximate  Cause. 
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CAUSE  OF  ACTION, 

wlum  it  ai'(;raes,  280. 

perfecting  by  demand,  286. 

what  the  phrase  imphes,  286. 

must  be  complete,  309. 

recjuisites  of  a  complete  one,  310. 

damages  essential  to  complete,  311. 

when  demand  is  necessary  to  complete,  313. 

when  tender  is  necessary  to  complete,  317. 

architect's  certificates  when  necessary  to,  325. 

engineer's  estimates  when  necessary  to,  325. 

effect  of  refusal  of  architect  to  furnish  statement  on,  325. 

completing  by  taking  possession  of  property,  326. 

notice  essential  to  complete,  327. 

notice  as  essential  to,  327,  n. 

not  expedient  to  arbitrate  good  one,  460. 

default  does  not  admit  existence  of,  1025. 

CAUSES, 

for  continuance,  482. 

for  change  of  venue,  488. 

principal  grounds  of  jury  challenges  for,  517, 

assigning  for  events,  744. 

for  new  trial,  988. 

CAUTION, 

in  conducting  a  cross-examination,  624. 
in  propounding  interrogatories  to  jury,  910. 

CAUTIONARY  INSTRUCTIONS, 

when  and  to  what  extent  they  may  be  given,  903. 

CENSURING  WITNESSES, 

when  it  may  be  effectively  done,  603. 

CERTAINTY, 

highest  can  not  be  attained,  20. 
degree  of  required  in  verdicts,  939. 

CERTIFICATE  OF  OFFICER  TAKING  DEPOSITIONS, 

what  it  should  show,  409 
authentication  of,  409. 
amendment  of,  409. 

CERTIFIED  COPIES, 

use  of  as  evidence,  404. 
CERTIORARI, 

to  correct  transcript  on  change  of  venue,  500. 
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CHALLENGING  FACTS, 

in  the  special  finding,  979. 
CHALLENGING  JURORS  FOR  CAUSE, 

right  to  challenge,  508. 

principal  grounds  of,  517. 

trying  grounds  of,  525. 

decision  of  triors,  when  conclusive,  526. 

when  challenge  must  be  interposed,  528. 

subsequent  peremptory  challenge  waives  error  to  ruling,  529. 

grounds  for,  must  be  specifically  stated,  530. 

CHALLENGING  JURORS  PEREMPTORILY, 
number  of  challenges  allowed,  527. 
when  challenge  must  be  made,  528. 

CHALLENGING  THE  ARRAY, 

when  party  may  challenge  the  array,  516. 
re-summoning  same  panel,  516. 
waiving  or  withdrawing  the  challenge,  516. 
challenge  to  the  polls  waives,  529. 

CHANCE  VERDICTS, 

when  may  be  set  aside,  944. 
how  they  are  proved,  944. 

CHANGE  OF  JUDGE, 

statutory  requirements,  219. 

reasons  for,  502. 

what  is  a  sufficient  arridavit  for,  502. 

CHANGE  OF  VENUE, 

application  for,  when  has  effect  of  general  appearance,  474,  n. 

causes  for,  488. 

who  may  have,  489. 

number  of  changes  allowed,  490. 

duty  of  court  to  grant,  491. 

to  what  county,  492. 

when  application  for  must  be  made,  493. 

rules  of  court  affecting  time  for  applying  for,  494. 

excuses  for  not  api)lying  for,  in  time,  495. 

the  application,  affidavits,  496. 

notice  of  application,  497. 

ol)jections,  waiver,  498. 

order  granting  change,  499. 

perfecting  the  change,  costs,  500. 

effect  of  change,  jurisdiction,  501. 

change  of  judge,  502. 
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CHANGE  OF  \Y.l!i\m— Continued. 

saving  questions  for  appeal,  503. 
referring  to  in  argument,  093,  n. 
how  to  make  affidavit  and  motion  for  part  of  the  record,  1069. 

CHANGING  SPECIAL  FINDING, 

no  right  to  change  after  fihng,  982. 

CHARACTER, 

bad,  weakens  testimony  of  witnesses,  36. 
commenting  on,  558. 

impeaching  witnesses  by  evidence  of,  676,  678. 
instructions  as  to,  903. 

CHARACTER  OF  JUDGMENT, 

form  does  not  determine,  1004. 

CHARGE  TO  THE  JURY, 

whal  may  be  considered  as  part  of,  892. 

essential  elements  and  limits  of,  898. 

exceptions  to,  907. 

See  Instructions. 

CHASTITY, 

specific  unchaste  acts  can  not  be  shown  to  impeach  witness,  677. 

CHATTELS, 

identification  of,  40. 
effect  of  a  tender  of,  320. 
inspection  of,  685. 
exhibiting  to  jury,  685. 

CHECK, 

determining  what  is  reasonable  time  in  which  to  present,  442. 

CHILDREN, 

authority  to  adjudge  status  of,  246. 
appointing  guardians  to  defend  for,  24(>. 
when  they  are  competent  witnesses,  420. 

CHITTY, 

advice  as  to  examining  witnesses  before  trial,  5. 
advice  should  not  influence  witness  wrongly.  11. 
advice  as  to  consulting  witnesses,  50. 
his  advice  as  to  final  consultation  with  client,  334. 

CHOATE,  RUFUS, 

was  strong  when  he  believed  he  was  right,  10. 
his  method  of  study,  80. 
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CHOATE  BXSYV^— Continued. 

acute  in  framing  hypotheses,  99, 

his  mode  of  determining  theory,  136,  n. 

his  ability  as  a  verdict  getter,  701. 

his  ability  as  a  master  of  narrative,  730. 

his  belief  in  thorougli  preparation,  783. 

CHOICE, 

of  the  instruments  of  evidence,  415. 
CHOICE  OF  REMEDIES, 

effect  of  mistake  in,  270. 

nature  of  relief  may  determine,  273. 

See  Election  of  Remedies. 

CHOOSING  FORUM,  REMEDY  AND  MODE  OF  TRIAL, 

election  to  try  by  court  or  jury,  269. 

effect  of  mistake  in  choice  of  remedy,  270. 

facts  differently  pleaded  may  bring  different  result,  271. 

election  to  .sue  in  tort  or  on  implied  contract,  272. 

nature  of  relief  may  determine,  273. 

election  in  case  of  fraudulent  purchase,  274. 

election  as  against  trustee,  275.     • 

general  rule — election  bars  inconsistent  remedy,  276. 

right  to  jury  trial,  277. 

when  to  try  by  jury,  sympathy,  278. 

when  to  try  by  court,  279. 

considerations  determining  trial  by  court  or  jury,  280. 

jury  awarding  liberal  damages,  281. 

instructions  in  trials  by  jury,  282. 

judgment  of  jurors  better  than  that  of  judge,  283. 

delay  and  partiality  of  judge,  284. 

CHRONOLOGICAL  ORDEjI, 

use  of  in  narrating  facts,  746. 
CHURCH  MEMBERSHIP, 

as  ground  for  disqualifying  juror,  518. 

CICERO. 

advises  diligence  and  thorough  preparation,  1,  2,  3. 

CIRCUMSTANCES, 

detail  in,  adds  probability,  14. 

knowledge  of,  aids  in  construing  instruments,  18. 

create  probability,  19. 

investigation,  19. 

must  be  connected  with  inferences  drawn  from  them,  23. 

establishing  identity  of  per.son  by,  38. 

use  of  in  argument  to  jury,  736. 
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CIRCUMSTANTIAL   EVIDENCE, 

often  more  satisfactory  than  direct,  19. 
jurors'  scruples  against  conviction  on,  521. 
instructing  jury  as  to  nature  and  use  of.  903. 

CITIZENS, 

prejudice  of,  as  a  cause  for  a  change  of  venue,  488. 

CITIZENSHIP, 

diversity  of,  affecting  federal  jurisdiction,  254. 
averring  diverse,  in  federal  courts,  257. 
disqualifying  jurors  on  account  of  interest,  518. 

CITY, 

notice  to,  of  defects  in  streets,  438. 
may  submit  to  arbitration,  459. 

See  MuNiciP.\L  Corporations. 

CIVIL  ACTIONS, 

explanation  in,  722. 

See  Actions. 

CLAIM, 

ascertaining  particulars  of  adversary's,  331. 
^    setting  forth  particulars  of,  333. 

should  be  reasonable  and  honest,  333. 
stating  nature  of  in  process,  352. 

CLASSES, 

of  courts,  150. 

of  jurisdiction,  234. 

of  injunctions,  390. 

of  submission  to  arbitration,  454. 

of  expert  witnesses,  651. 

of  fallacies,  oIL, 

of  decrees,  1011. 

of  motions,  1040,  n. 

CLEARNESS, 

tiieory  of  case  should  possess,  125. 
opening  statement  should  possess,  551, 
one  of  the  virtues  of  instructions,  895. 

CLERGYMEN, 

confidential  communications  to,  420. 

CLERK  OF  COURT, 

placing  signature  and  seal  to  summons,  354. 
authority  to  issue  alias  and  plunes  writs,  376. 
81 
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CLERK  OF  COVRT—Contmued. 

failing  to  perform  duty  in  change  of  venue  matters,  500. 
can  not  preside  as  judge  in  receiving  verdict,  936. 
enters  the  judgment,  1015. 
his  recitals  can  not  make  bill  of  exceptions,  1067. 

CLIENT, 

information  from,  basis  for  investigating  facts,  4,  43. 

obtaining  his  inferences  and  hypotheses,  4. 

his  intercourse  with  the  witnesses,  13. 

his  statement  not  always  to  be  trusted,  17. 

examination  of  to  reveal  weakness  and  strength,  43. 

his  tendency  to  exaggerate,  45. 

information  as  to  his  business,  47. 

his  standing  should  be  obtained,  49. 

assumption  that  he  does  not  know  the  law,  53. 

taking  his  opinion,  54. 

counsel  binding  by  agreements,  202. 

final  consultation  with  before  trial,  334. 

CLOSING  ARGUMENT, 

to  what  it  should  be  confined,  693. 

See  Address  to  the  ./rwi . 

CLOTHING, 

exhibiting  blood-stained  to  jury  in  criminal  cases,  682. 
exhibiting  to  jury  in  personal  injury  cases,  685. 

COACHING  WITNESSES, 
evils  of,  9,  10. 

COERCION, 

effect  of  in  trying  to  make  jury  agree  on  a  verdiC  .  ^4P 

COLLATERAL  ATTACK, 

on  legislative  judgment,  148. 

facts  decided  before  assuming  jurisdiction  conclusive  against,  154. 

on  judgment  rendered  at  irregular  term  of  court,  162. 

holding  court  at  wrong  place  not  subject  to,  165. 

on  judgment  of  court  as  to  regularity  of  its  session,  183. 

on  right  of  judge  to  hear  cause,  213. 

appeal  is  not,  215. 

against  act  of  special  judge,  220. 

assailing  appointment  of  special  judge  by,  227. 

effect  of,  against  judgments,  230. 

on  judgment  fixing  status  of  persons,  246. 

on  judgments  by  default,  258. 
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COLLATERAL  ATTACK— CoHtiniwd. 

on  decision  that  jurisdictional  facts  exist,  260. 

on  recitals  in  record,  261. 

definition  of,  262. 

on  void  judgment,  263. 

on  defective  process,  345. 

distinguished  from  direct,  346. 

effect  of,  on  judgment  rendered  on  defective  process,  346. 

on  decision  that  jurisdiction  exists,  34(5. 

because  of  misnomer  in  process,  351. 

because  of  failure  to  state  nature  of  claim  in  process,  352. 

because  of  error  in  return  day  of  summons,  353. 

on  judgment  rendered  on  incomplete  publication,  353. 

because  of  omission  of  seal  to  summons,  354. 

on  judgment  based  on  irregular  service,  358. 

on  judgment  rendered  on  service  by  publication,  .363. 

because  of  insufliciency  of  affidavit  for  publication,  364. 

on  judgment  rendered  on  insufficient  publication,  367. 

on  judgment  for  want  of  proof  of  publication,  367. 

on  return  and  proof  of  service,  372. 

on  error  in  alias  or  pluries  writ,  376. 

on  affidavit  for  attachment,  381. 

on  attorney's  authority  to  appear,  473. 

proceedings  had  on  voluntary  appearance  of  parties,  475. 

COLLATERAL  MATTERS, 

examining  witnesses  on,  when  i)ermitted,  658. 
referring  to  on  re-examination,  ()()5. 
witnesses  cito  not  be  impeached  by,  674. 
discussing  where  witness  has  sworn  falsely,  764. 

COLLATERAL  MOTIONS, 

not  part  of  record  proper,  190,  n.,  10.i6. 
how  brought  into  the  record,  1040,  1072. 

COLLATERAL  PROCEEDINGS, 

what  they  are,  262. 
COLLATERAL  REMARKS, 

by  judges  are  not  part  of  charge,  893. 
COLLECTION  OF  ILLEGAL  TAXES, 

enjoining,  391. 
COLLUSION  AMONG  WITNESSES, 

avoiding  by  separation,  560. 
COLORING  TESTnrONY, 

tendency  of  witnesses  in  regard  to,  (>32. 
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COLOR  OF  TITLE, 

what  constitutes,  is  a  question  of  law,  440. 
COMMENTING  ON  TESTIMONY, 

in  address  to  the  jury,  757. 

on  behavior  of  witness  on  the  stand,  769. 

COMMISSIONER, 

appointment  of,  to  take  depositions,  408. 
certificate  and  signature  of,  to  depositions,  408. 

COMMON  COUNCIL, 

may  submit  to  arbitration,  459. 

COMMON  LAW, 

fiction  that  term  of  court  is  one  day,  160. 

mode  of  commencing  action  at,  340. 

right  to  have  notice,  342. 

submissions  to  arbitration  at,  456. 

right  to  jury  trial,  States  preserving,  504. 

number  of  jurors  at,  505. 

reasons  for  venire  de  novo  at,  985. 

rule  as  to  joint  and  several  judgments,  1022. 

COMMUNICATIONS, 

confidential,  420. 
COMPARISON, 

as  an  aid  to  explanation,  723. 
COMPETENCY  OF  EVIDENCE, 

objection  where  question  is  legitimate  but  answer  incompetent,  585. 

interposing  questions  to  determine,  590. 

See  Evidence;  Delivery  of  the  Evidence. 

COMPETENCY  OF  .JURORS, 

examining  on  voir  dire  to  determine,  526. 
COMPETENCY  OF  WITNESSES, 

discretion  of  court  in  determining,  189,  n. 

ascertaining  before  trial,  416. 

modern  tendency  in  regard  to,  417. 

is  for  the  court  to  determine,  418. 

making  objections  to,  419. 

objections  to  should  be  specific,  419. 

saving  question  of  for  appeal,  419. 

■court  determines,  423. 

trial  of,  588. 

determined  before  giving  testimony,  588. 

court  determines  of  experts,  617. 
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COMPLAINT, 

must  proceed  upon  distinct  and  definite  theory,  87. 
process  on  sup[)leniental,  375. 

how  demurrer  to  the  evidence  affects  riglit  to  challenge,  859. 
amending  after  demurrer  to  the  evidence  is  filed,  867. 

completp:  title, 

necessary  to  maintain  suit,  326. 
COMPLIMENTS, 

effect  of,  on  witnesses,  635. 
COMPOSITION  WITH  CREDITORS, 

consideration  for,  449. 
COMPOUND  QUESTIONS, 

should  not  be  used,  612. 

excluding  when  even  a  part  is  relevant,  612. 

unfair  to  the  witness,  657. 

COMPROMISE, 

authority  of  counsel  to  make,  202,  447. 

when  to  advise,  445. 

matters  to  be  considered  in  advising,  446. 

authority  to  make,  447. 

good  one,  though  unauthorized,  not  disturbed,  447. 

ratification  of  unauthorized  one,  447, 

effect  of  an  offer  to,  448. 

effect  of  accepting  an  offer  to,  448. 

consideration  of,  449. 

offer  of  to  prevent  litigation  is  suflBcient  consideration,  449. 

negotiations  leading  to,  450. 

admissions  in  offers  of,  450. 

effect  of,  451. 

law  favors,  451. 

abantionment  of,  452. 

rescission  of,  452. 

rescinding  for  fraud,  452. 

rescinding  for  mistake,  452. 

COMPROMISE  VERDICT, 

effect  of  jury  returning,  945. 
when  it  is  not  illegal,  945. 

COMPULSORY  NONSUIT, 

taking  case  from  the  jury  by,  876. 
COMPUTATION  OF  TIME, 

how  it  is  made,  304. 

in  which  to  plead,  1028. 
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CONCEALMENT, 

of  fraud,  293. 
CONCESSIONS, 

in  order  to  secure  right  to  open  and  close,  534. 

CONCLUSIONS, 

of  witnesses  not  sought,  14. 

drawing  inferences  and  conclusions,  21. 

must  be  clear,  26. 

witnesses  prone  to  give,  28. 

master  should  not  state,  196. 

CONCLUSIONS  OF  LAW, 
what  they  are,  425. 
pleadings  should  not  state,  425. 
disregarding  those  in  special  verdicts,  425,  9.S]. 
examples  of  in  pleadings,  425. 
special  interrogatories  should  not  call  for,  915. 
are  improper  in  special  verdicts,  931. 
when  court  must  draw,  969. 

effect  of  giving  them  as  facts  in  special  finding,  974. 
should  cover  material  points  in  special  finding,  976. 
how  should  be  stated  in  special  finding,  976. 
exceptions  to  those  in  special  finding,  981. 
when  to  make  exceptions  to,  981. 

CONCLUSIONS  OF  WITNESSES, 

generally  inadmissible,  616. 
CONCLUSIVENESS, 

of  decision  that  jurisdictional  facts  exist,  260. 
CONCURRENT  JURISDICTION, 

what  it  is,  237. 

court  first  acquiring  retains,  248. 

CONDITIONAL  ASSESSMENT, 

of  damages  when  evidence  is  demurred  to,  869. 

CONDITIONS, 

on  granting  or  refusing  injunctions,  392,  n.  on  p.  491. 

waiver  of  in  insurance  policy,  a  question  of  fact,  443. 

in  award,  469. 

on  which  continuance  will  be  granted,  486. 

upon  voluntary  nonsuit  or  dismissal,  883. 

CONDUCT  OF  TRIAL, 

discretion  of  court  in,  189,  n. 
is  within  province  of  court,  251, 
by  the  court,  955. 
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CONDUCT  OF  WITNESS, 
commenting  on,  769. 

CONFESSIONS, 

See  Admissions. 

CONFIDENCE, 

gives  strength  to  cause,  10. 

inspiring  witnesses  witli,  597. 

restoring  to  witnesses  on  re-examination,  662. 

overstating,  718. 

CONFIDENTIAL  COMMUNICATIONS, 

not  admissible  in  evidence,  420. 

CONFIDENTIAL  RELATIONS, 

existence  of  usually  question  of  fact,  430. 

CONFLICT, 

between  courts  of  concurrent  jurisdiction,  248. 
between  verdict  and  answers  to  interrogatories,  922. 
between  record  entries  and  bills  of  exceptions,  1066. 

CONFLICT  IN  TESTIMONY, 

how  to  treat  in  argument,  759. 

not  ordinarily  ground  for  new  trial,  988. 

CONFUSION, 

clearing  away  on  re-examination  of  w^itnesses,  661. 
fallacy  of  in  argument,  816. 

CONSANGUINITY  OR  AFFINITY, 

between  parties  and  jurors,  520. 
CONSCIENTIOUS  SCRUPLES, 

against  capital  punishment  disqualifying  jurors,  521. 

CONSENT, 

can  not  create  jurisdiction,  232,  235,  267. 
may  determine  facts  giving  jurisdiction,  248. 
can  not  give  jurisdiction  of  subject-matter,  475. 
taking  away  right  to  jury  trial,  504. 
to  trial  with  less  than  twelve  jurors,  506. 

See  Agreemknts;  Waiver. 

CONSENT  DECREE, 

will  not  be  reviewed  on  appeal,  475. 
CONSEQUENCES, 

of  theory  must  be  considered,  122. 

of  holding  judgments  void  disastrous,  162. 
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[References  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  II,  §§  472-1  ()!)().'] 
CONSEQUENCES— Co«a"»«('(L 

force  of  the  argument  from,  779. 

courts  look  to,  779. 

showing  jury  consequences  of  verdict,  779. 

considering  in  arguing  questions  of  law,  805. 

CONSIDERATION, 

of  agreement  to  compromise,  449. 
for  composition  with  creditors,  449. 

CONSIDERATIONS, 

which  determine  whether  to  try  by  court  or  Jury.  280. 
which  determine  when  to  take  case  away  from  the  jury,  852. 
determining  whether  to  propound  special  interrogatories  to  jury,  910. 
determining  when  to  ask  a  special  verdict,  927. 

CONSISTENCY, 

chief  virtue  of  a  narrative,  731. 

CONSOLIDATION  OF  ACTIONS, 

discretion  of  court  in  allowing,  189,  n. 

number  of  peremptory  jury  challenges  in  case  of,  527. 

CONSPIRACIES, 

injunction  against  execution  of,  391. 

intent  of  persons  charged  with,  a  question  of  fact,  435. 

CONSTITUTION, 

ultimate  source  of  judicial  power,  144. 

courts  created  by,  146. 

how  written  is  construed,  155,  156. 

founded  on  existing  principles,  155. 

legislature  can  not  divest  jurisdiction  given  by,  265. 

preserving  common  law  right  to  jury  trial,  504. 

CONSTRUCTION, 

of  written  instruments  difficult  work,  17. 

knowledge  of  circumstances  aids  construction  of  instruments,  18. 

of  statutes,  78. 

of  rules  of  court,  186. 

of  written  instruments,  when  for  the  court,  431. 

of  instructions,  904. 

of  answers  to  special  interrogatories,  922. 

of  special  verdicts,  932 

of  verdicts,  liV)erality  in,  940. 

of  special  finding,  973. 

of  judgments  and  entries,  1019. 

of  a  bill  of  exceptions,  1059. 
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iBeferences  are.  to  Sections,  Vol.  /,  §§  1-477 ,  Vol.  II,  H  47J-I  <>f)0.'\ 
CONSTRUCTIVK  NOTICE, 

maintiiining  suits  upon,  244. 

alimony  can  not  be  given  on,  245. 

existence  of  facts  constituting,  a  question  for  the  jury,  438. 

what  it  is,  438,  n. 

wlien  it  is  a  (juestion  of  law,  438. 

CONSTRUING  INSTRUCTIONS, 
as  an  entirety,  904. 

CONSULTATION  WITH  CLIENT 

final  one  before  trial,  334. 
CONSULTATION  WITH  JURORS, 

in  the  argument  to  them,  849. 
CONSULTATION  WITH  WITNESSES, 

importance  of  having,  50. 

CONTEMPT, 

in  disobeying  order  separating  witnesses,  563. 
in  disobeying  order  for  inspec-tion  of  person,  684. 

CONTENTS, 

of  motion  for  new  trial,  991. 
of  decrees,  1009. 
of  judgments,  1018. 

CONTESTS  OF  THE  FORUM, 

action  in,  must  be  prompt  and  decisive,  81. 

likened  to  battles,  92. 

likened  to  naval  engagements,  133. 

CONTINGENCY, 

setting  statute  of  limitations  running,  286. 

CONTINUANCE, 

of  taking  of  depositions,  408. 

by  agreement  amounts  to  general  appearance,  474,  n. 

when  advisable,  479. 

bad  policy  to  ask  for  many,  480. 

discretionary  with  court,  481. 

causes  for,  482. 

time  for  applying  for,  483. 

application  for,  how  made,  484. 

admissions  justifying  denial  of,  485. 

conditions,  paying  costs,  4S(). 

error  in  refusing,  saving  and  curing,  487. 

order  relating  to,  is  interlocutory,  1007. 

how  to  make  affidavit  for  part  of  record,  1069. 
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[lieferences  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  II,  §§  472-1090.'] 
CONTRACTS, 

election  to  sue  on  implied,  272. 

suit  on  contract  procured  by  fraud,  274. 

action  to  enforce  defeats  action  to  rescind,  274. 

when  cause  of  action  for  breach  of  accrues,  289. 

waiving  right  to  sue  on  and  suing  in  tort,  300. 

when  demand  for  money  due  on  is  necessary,  313. 

tender  before  action  to  rescind,  317. 

notice  of  acceptance  or  default  on  those  of  guaranty,  327. 

attachment  in  actions  upon,  379. 

waiver  of  conditions  in,  a  question  of  fact,  443. 

partly  oral  and  partly  written,  813. 

directing  a  verdict  in  actions  on,  889. 

CONTRADICTING  WITNESSES, 

by  party  who  calls  them,  671. 

See  Impeachment  of  Witnesses. 

CONTRADICTION, 

of  sheriff's  return  to  summons,  372. 

CONTRADICTORY  STATEMENTS, 

impeaching  witnesses  by  proof  of,  674. 

laying  foundation  for  impeaching  witnesses  by,  675. 

CONTRADICTORY  WRITINGS, 

impeaching  witnesses  by,  674. 

CONTRIBUTION, 

when  action  for  accrues,  290. 
in  favor  of  partners,  290. 

CONTRIBUTORY  NEGLIGENCE, 

when  a  question  of  law  and  when  a  question  of  fact,  437,  n.  2. 

directing  a  verdict  in  cases  of,  889. 

when  is  a  conclusion  of  law  in  special  verdicts,  931. 

CONTROL, 

of  cause  by  advocate,  44. 

of  record  by  court,  191. 

court's  control  of  its  officers,  199. 

of  court-houses  and  appurtenances  by  courts,  200, 

CONTROL  OF  PROCESS, 

interference  of  other  courts,  193. 

CONTROL  OF  PROPERTY, 

when  courts  may  assume,  194. 
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[licferences  are  to  Sections,  I'ol.  /,  §§  1-471,  Vul.  II,  §§  472-1(>!K).] 
CONTROVERSIES, 

over  real  estate,  arbitrating,  4f)0. 

Sek  Actions. 

CONVENIENCE, 

of  witnesses  as  a  cause  for  change  of  venue,  488. 

CONVERSATION, 

w  itnesses  should  give  exact  words  of,  28. 
CONVERSATION  WITH  WITNESSES, 

importance  of  having,  50. 

CONVERSION, 

when  statute  of  limitation  begins  to  run,  291. 
demand  before  suit  for,  313. 

CONVICTION, 

purpose  of  narrative  is  to  produce  in  jurors'  minds,  733. 
CO-PARTIES, 

objections  to  evidence  by,  586,  n. 

See  Joint  Parties. 
COPIES, 

of  written  instruments  not  to  be  depended  on,  16. 

photographic  copies  of  documents,  42,  n. 

serving  process  by  leaving,  357,  358. 

of  process,  with  whom  should  be  left,  358. 

letter-press',  when  admissible  in  evidence,  402. 

COPIES  OF  PUBLIC  RECORDS, 

use  of  certified  as  evidence,  404. 
COPYRIGHTS, 

enjoining  infringement  of,  391. 
CORAM  NON  JUDICE, 

when  proceedings  are,  151,  n. 

court's  action  at  times  not  authorized,  162. 

what  terras  of  court  are,  166. 

proceedings  Dy  a  court  without  jurisdiction  are.  231. 

where  there  is  no  authority  proceedings  are,  240. 

CORAM  JUDICE,  • 

when  proceedings  are,  230. 

CORPORATIONS, 

application  of  statute  of  limitations  to,  292. 

statute  of  limitations  does  not  run  against  municipal.  292 
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llieferences  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  II,  §§  472-10^0.'] 
CORPORATIONS— CojifiKMcd. 
service  of  process  on,  359. 
private  niaj'  be  garnished,  386. 
when  foreign  may  be  garnished,  386,  n. 
how  they  answer  in  garnishment  cases,  387. 
remedy  against  by  injunction,  391. 
reasonableness  and  validity  of  by-laws,  when  determined  by  court  and 

when  by  jury,  436. 
gain  by  submitting  to  arbitration,  457. 
may  submit  to  arbitration  like  natural  persons,  459. 
entitled  to  changes  of  venue.  489. 
member  of  acting  as  juror  in  a  suit  concerning,  518. 

CORRECTIONS, 

when  may  be  made  in  judgments  or  decrees,  1033. 
making  in  bills  of  exceptions,  1088. 

See  Amendment  ;  Nunc  Pro  Tunc  Entries. 

CORRECTING  INSTRUCTIONS, 

when  courts  have  right  of,  905. 

CORRECTION  OF  RECORDS, 

power  of  court  to  make,  192,  n, 

CORROBORATION  OF  WITNESSES, 
extent  to  which  it  is  allowed,  680. 

CORRUPT  WITNESSES, 

sustaining  on  re-examination,  664- 
showing  motives  of,  763. 

COSTS, 

effect  of  a  tender  on  amount  of,  320. 

in  garnishment  proceedings,  388. 

payment  of  on  continuance,  486. 

effect  of  failure  to  pay  on  continuance,  486. 

of  change  of  venue,  500. 

judgment  of  nonsuit  awarding,  883. 

requiring  plaintiff  to  pay  after  nonsuit  before  maintaining  second  suit, 

883. 
bringing  motion  to  tax  into  the  record,  1069. 

COUNCIL,  MUNICIPAL, 

may  submit  to  arbitration,  459. 
COUNSEL, 

intercourse  with  witnesses  must  be  guarded.  12- 
binding  clients  by  agreements,  202. 
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[References  are  to  Sections,  ]''tl.  I,  §§  1-471.   \'nl.  II,  §§  4  7-J-IOfJ".] 
COUHSELr- Continnrd. 

acting  as  judge  in  case  where  lie  has  advised,  217. 

absence  of,  asgnnind  for  continuance,  482. 

engagement  of,  in  other  trial  as  ground  for  continuance,  482,  n. 

where  judge  has  been  of  counsel,  siK'ci;il  judge,  ")(I2. 

making  opening  statement,  540. 

should  present  tenable  theory  in  opening  statement,  557. 

inspiring  witnesses  with  confidence,  597. 

affectation  in  examining  witnesses,  599. 

censuring  witnesses,  003. 

cross-examining  his  own  witness,  000. 

when  best  not  to  cross-examine,  ()24. 

must  preserve  temper  in  examining  witnesses,  030. 

policy  of  taking  notes  for  cross-examination,  039. 

arguing  to  jury  concerning  view  by  them,  089. 

right  of  parties  to  be  heard  by,  O'M . 

misconduct  of,  in  argument,  09:5. 

effect  of  arguing  facts  not  in  evidence,  093. 

reading  law  to  jury  from  books.  (i94. 

reading  medical  and  scientific  books  to  jury,  094. 

how  to  take  advantage  of  their  misconduct,  095. 

policy  in  using  elementary  principles  in  arguing  to  the  court,  785. 

arguing  from  principle,  790. 

zeal  in  client's  cause,  808. 

should  avoid  weak  arguments,  809. 

how  to  prei)are  instructions,  895. 

should  be  present  when  additional  instructions  are  given,  906. 

duty  to  prepare  special  verdict,  930. 

duty  to  be  present  when  verdict  is  received,  930. 

absence  of,  as  affecting  default,  1032, 

See  Advocate;  Attorneys. 

COUNTER  AFFIDAVITS, 

in  applications  for  continuance,  484. 

to  application  for  a  change  of  venue,  491. 

in  support  of  verdict,  949. 

COUNTERFEITER, 

who  punishes  for  counterfeiting,  State  or  Nation,  252. 
witness  can  not  be  impeached  by  proof  that  he  is,  677. 

COUNTIES, 

may  submit  to  arbitration,  459. 

parties  to  actions,  change  of  venue,  488. 

actions  brouglit  in  wrong,  488. 

number  of  changes  of  venue  from  the  county.  -490. 

nearest  one  in  changes  of  venue.  492. 

effect  of  deciding  upon  wrong  one  in  changes  of  venue,  492. 
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[_Eeferences  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  II,  §§  472-1000.'] 
COUNTY  SEAT, 

holding  terms  of  court  at,  165. 

COURSE  TO  BE  PURSUED  BY  ADVOCATE, 

in  cross-examination  where  witness  testifies  falsely,  629. 

in  argument  where  witness  is  to  be  discredited,  762. 

in  arguing  question  of  law  where  no  precedent  can  be  found,  803. 

COURT  AND  JURY, 

election  to  try  by  court,  269. 

when  to  try  by  jury,  278. 

when  to  try  by  court,  279. 

duty  of  court  to  determine  competency  of  witnesses,  418. 

duty  of  jury  to  determine  credibility  of  witnesses,  418. 

province  of  each,  423-444,  891. 

COURT-HOUSE, 

control  of  by  court,  200. 

COURTS, 

repository  of  judicial  power,  142. 

definition  of,  143. 

source  of  judicial  power,  144. 

power  to  create,  145. 

those  created  by  the  constitution,  146. 

constitutional  limitation  on  creation  of,  147. 

appellate  tribunals,  149. 

classes  of,  generally,  150. 

of  superior  and  inferior  jurisdiction,  151. 

of  superior  general  jurisdiction,  152. 

of  limited  jurisdiction,  153. 

test  for  determining  rank  of,  154. 

legislative  courts,  155. 

inherent  and  implied  powers  of,  156. 

can  not  divest  themselves  of  jurisdiction,  157. 

terms  of,  when  they  begin,  158. 

terms  of,  time  of  holding,  162. 

terms  of,  holding  at  improper  time,  163. 

place  of  holding,  165. 

adjourned  terms  of,  166,  167. 

order  for  adjourned  term,  168. 

notice  of  adjourned  term,  169. 

adjourned  term  of  regarded  as  continuance  of  regular  term,  171. 

temporary  adjournments  of,  172. 

unauthorized  adjournments  of,  173. 

vacations  of,  174. 

continuous  session,  175. 
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[Beferences  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  II,  §§  472-1000.] 
COUKTS—  Continued. 

special  terms,  autliority  to  order,  177. 
special  terms,  business  of,  179. 
adjournment,  reasons  for  need  not  be  given,  180. 
discretionary  power  to  order  special  and  adjourned  terms,  181. 
effect  of  its  decision  as  to  regularity  of  sessions.  183. 
presumption  as  to  regularity  of  organization,  184. 
relation  to  other  governmental  departments,  185. 
rules  of,  186,  188. 
discretionary  powers  of,  189. 
records  of,  190. 
control  of  records,  191. 
nunc  pro  tunc  entries,  192. 
control  of  process,  193. 
control  of  property,  193,  194. 
ministers  of,  196. 
ofiicers  of,  197. 

power  to  appoint  officers,  198. 
control  of  officers,  199. 

control  of  court-houses  and  appurtenances,  200. 
making  allowances  out  of  public  funds,  201. 
action  on  agreements  and  stipulations  of  parties,  202. 
determining  in  what  one  to  sue,  229. 
territorial  jurisdiction  of,  251. 

judgments  concerning  lands  located  in  another  State,  252. 
election  to  try  by,  269. 
giving  receivers  authority  to  sue,  320. 
giving  authority  to  sue  receivers,  326. 
name  and  title  of  in  process,  349. 
sanctioning  amendment  of  return  to  jirocess,  355. 
discretion  in  allowing  return  to  process  amended,  355. 
ordering  alias  and  plnries  writs,  376. 
giving  permission  to  sue  receivers,  393. 
discretion  of  in  appointing  receivers,  394. 
effect  of  their  invading  province  of  the  jury.  423. 
duty  to  determine  legal  effect  of  writings,  431. 
discretion  in  granting  continuances.  481. 
imperative  duty  to  grant  changes  of  venue,  491. 
interrogating  jurors,  526. 
ordering  separation  of  witnesses,  561. 
limiting  number  of  witnesses,  564. 

discretion  in  regulating  order  of  introducing  evidence,  572. 
directing  jury  to  disregard  misconduct  of  counsel,  695. 
duty  of  court  to  state  law  to  the  jury,  891. 
commenting  on  evidence,  rule  in  federal  courts.  892. 
1  modifying  or  amending  instructions.  897. 

trenching  on  province  of  the  jury  in  giving  instructions,  901. 
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[lieferences  are  to  Sections,  Vul.  I,  §§  1-471,  Vol.  II,  §§  472-1090.] 
COURTi^— Continued. 

giving  cautionary  instructions,  903. 

can  not  appoint  special  judge  to  receive  verdict,  936. 

directing  jury  to  change  verdict,  947. 

when  they  may  change  verdict,  947. 

when  court  may  try  question  of  damages,  961. 

request  for  trial  by  court,  952. 

conduct  of  trial  by,  955. 

misconduct  of  in  trials  by,  957. 

will  not  entertain  fictitious  cases,  963. 

duty  to  make  special  finding,  970. 

making  special  finding  on  their  own  motion,  971. 

can  not  grant  time  to  take  exceptions,  1048. 

COVERT  ASSUMPTION, 

artifice  of,  833. 
COVERTURE, 

its  effect  on  statute  of  limitations,  305. 

CREATION  OF  COURTS, 

constitutional  limitations,  147. 
CREDIBILITY  OF  WITNESSES, 

duty  and  province  of  jury  to  determine,  418. 

how  disobeying  order  of  separation  affects,  563. 

limiting  number  of  witnesses  testifying  to,  564. 

destroying  by  impeachment,  673. 

discussing  in  argument  to  jury,  765. 

how  interest  affects,  770. 

instructions  to  jury  as  to,  901. 

CREDITORS, 

notice  of  election  by,  327. 
prorating  in  attachment,  382. 
consideration  for  composition  with,  449. 

CRIME, 

prosecutions  in  county  where  committed,  252. 

against  both  State  and  Nation,  252. 

counterfeiting,  who  punishes  for,  2.52. 

committed  in  more  than  one  county,  252. 

prejudice  of  jurors  against,  effect  of,  521. 

imi)eaching  witnesses  by  showing  conviction  of,  673. 

getting  at  motive  for,  763. 

one  can  not  be  established  by  evidence  of  another,  799. 

CRIMINAL  CASES, 

iiKnr  pro  tunc  entries  in,  192. 

waiving  right  to  trial  by  twelve  jurors  in,  506. 
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[References  are  to  SectinuK,  To/.  /,  §§  1-471,  Vol.  II,  §§  472-1000.] 
CRIMINAL  CA^EH- Contiuiied. 

disqualifications  of  jurors  in,  •'jIS. 

inspection  of  body  in,  (iSl. 

inspection  and  physical  examination  in,  G82. 

arguing  the  law  to  the  jury  in,  Gi)3. 

value  of  clear  explanations  in,  721. 

getting  at  motives  in,  741. 

giving  cautionary  instructions  in,  903. 

receiving  verdict  in  presence  of  accused,  936,  n. 

sealed  verdict  in,  943. 

CRIMIN.\TING  ANSWER, 

(juestions  to  witness  calling  for,  GoU. 

when  witness  may  be  compelled  to  give,  656. 

CROSS-BILL, 

process  on,  375. 
CROSS-COMPLAINT, 

process  on,  375. 

dismissal  not  allowed  where  one  has  been  tiled,  883. 

dismissing  after  general  but  before  special  finding,  884. 

CROSS-EX  AMINATION, 

securing  unfavorable  evidence  on,  29. 

right  to,  in  taking  depositions,  408. 

of  one's  own  witnesses,  606. 

object  of,  620. 

cross-examiners'  position,  G21. 

actual  and  apparent,  G22. 

when  ai)parent  is  advisable,  623. 

when  advisable  not  to  cross-examine,  624. 

purposeless  one,  625. 

how  to  cross-examine  a  timid  witness,  626. 

how  to  cross-examine  a  bold  and  unscrupulous  witness,  627. 

how  to  distinguish  untruthful  witness,  628. 

course  where  testimony  is  false,  G29. 

good  temper  must  be  preserved,  630. 

order  of,  631. 

coloring  testimony,  632. 

l>erils  of,  633. 

how  to  treat  reluctant  witness,  634. 

how  to  cross-examine  adverse  witness,  635. 

cross-examining  for  explanations,  636. 

detection  of  falsehood,  637. 

how  to  show  that  testimony  is  false,  638. 

as  to  time  and  place,  639. 

82 
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CROSS-EXAMINATION— Co?i«iH?(ed. 

how  to  treat  witness  who  does  not  remember,  ()40. 

as  to  motive,  641. 

facts  should  be  separated  from  inferences,  642. 

how  to  treat  interested  and  prejudiced  witnesses,  643. 

assumption  that  witness  is  mistaken,  644. 

sources  of  error,  645. 

to  discover  error  in  perception,  646. 

to  discover  error  in  memory,  647. 

error  as  to  identity,  648. 

cross-examiner  should  form  hypothesis,  649. 

danger  in  asking  too  many  questions,  650. 

classes  of  expert  witnesses,  651. 

of  professional  experts,  652. 

duty  of  opposing  counsel,  653. 

leading  questions,  654. 

unfair  assumptions,  655. 

questions  calling  for  criminating  answer,  656. 

compound  questions,  657. 

extent  of,  latitude  allowed,  658. 

objections,  when  to  make,  659. 

laying  foundation  for  impeachment  by,  675. 

of  impeaching  witnesses,  679. 

of  adverse  witness -does  not  waive  right  to  demur  to  the  evidence,  866. 

must  be  cautious  when  demurrer  to  the  evidence  is  resolved  upon,  875. 

refusal  of  opportunity  to  make  as  ground  for  new  trial,  988,  n. 

CROSS-EXAMINER, 

his  position  in  examining  witnesses,  621. 
his  course  where  witness  testifies  falsely,  629. 
strengthening  witnesses'  testimony  by  mistake,  633. 
detecting  and  showing  error  in  identity,  648. 
should  frame  a  hypothesis,  649. 
artifices  of,  665. 

CURTIS,  BENJAMIN  R., 

his  manner  of  arguing  questions  of  law,  788. 

CUSTODIA  LEGIS, 
property  in,  195. 

reaching  property  in  by  process,  195. 
what  property  regarded  in,  195. 
necessity  of  placing  property  in,  377. 
property  in  can  not  be  attached,  383. 

CUSTOM, 

as  showing  authority  of  agent,  426. 
generally  a  question  of  fact,  431. 
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D 

DAMAGES, 

jurors  generally  award  liberal,  281. 

in  cases  of  nuisances,  2!)0. 

wiuMi  essential  to  complete  a  cause  of  action,  311. 

wrongful  injury  must  be  shown  to  entitle  recovery  of,  311. 

exceptions  to  rule  that  they  must  be  shown,  312. 

amount  of,  a  jury  question,  444. 

in  cases  of  revocation  of  submission  to  arbitration,  401,  4(i3. 

plaintiff's  right  to  open  and  close  in  suits  for,  039. 

assessment  by  jury  based  on  information  obtained  by  view,  688. 

assessing  conditionally  on  demurrer  to  the  evidence.  Boo. 

how  to  be  assessed  when  evidence  is  demurred  to,  869. 

when  question  of  amount  of  is  triable  by  court,  951 . 

excessive  or  inadequate  as  ground  for  new  trial,  988. 

default  does  not  ordinarily  admit  amount  of,  1031. 

DAMNUM  ABSQUE  INJURIA, 

application  of  maxim,  311. 
DANGERS, 

in  assuming  burden  of  proof,  536. 
in  asking  witnesses  too  many  questions,  650. 
of  using  exaggeration  in  argument,  719. 
in  demurring  to  the  evidence,  872. 

DANGERS  OF  EMPLOYMENT, 

employee's  knowledge  of,  who  determines,  438. 
DATE, 

of  summons  and  return,  353. 

fixing  by  examination  of  witness  to  related  events,  607. 

witnesses  who  remember  usually  untrustworthy,  765. 

DAY, 

meaning  of,  304. 

fractions  of,  304,  304,  n. 

counting  in  estimating  time  of  publication,  367. 

verdict  rendered  on  last  day  of  term,  990. 

DEAF  AND  DUMB  WITNESSES, 
examination  of,  618. 
examining  by  interpreter,  618. 
examining  in  writing,  618. 

DEATH, 

cause  of,  a  question  for  the  jury,  429. 
effect  on  submission  to  arbitration,  461,  n. 
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DEBT, 

attachment  must  be  based  on  valid  existing,  379. 

DEBTOR, 

grounds  for  attachment  against,  380. 
of  one  of  the  parties  acting  as  juror,  523. 

DECISIONS  OF  THE  COURTS, 

are  sources  of  the  law,  60. 

must  be  carefully  discriminated,  63. 

those  founded  on  principle  should  be  selected,  64. 

must  be  carefully  studied  before  relied  on,  65. 

considerations  affecting  weight  of,  66. 

effect  of  increase  in  number  of,  70. 

assuming  jurisdiction  implies  one,  259. 

that  jurisdictional  facts  exist,  260. 

judges  delay  more  in  giving  than  jurors,  284. 

discussing  judicial  in  argument,  796. 

judges  reluctant  to  overrule,  797. 

attacking  in  the  argument,  798. 

how  far  they  are  authoritative,  798. 

reversing  wrong  and  hasty  ones,  798. 

when  a  decision  is  a  prerequisite  to  right  of  appeal,  1038. 

exceptions  must  immediately  follow,  1050. 

DECLARATIONS  OF  WITNESSES. 

impeaching  by  proof  of  contradictory  statements  made  outside  of  court, 

674. 
cautionary  instructions  regarding,  903. 

DECREE, 

distinction  between  and  judgment,  999. 

definition  of,  1008. 

must  be  upon  case  made  by  bill,  1008. 

form  and  contents  of,  1009. 

requisites  of,  1010. 

classes  of,  1011. 

interlocutory,  1011. 

when  may  be  amended  or  corrected,  1033. 

mode  of  making  objections  to,  1034. 

DEDICATION, 

who  determines  question,  court  or  jury,  435. 

DEDUCTION, 

use  of  hypotheses  in  making,  98. 
fallacy  of  incomplete,  827. 
artifice  of  asserting  as  a  fact,  834. 

DEED  OF  ASSIGNMENT, 

recording  before  bringing  suit,  326. 
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DtEDS, 

oliice  of  description  in,  41. 

mine  pro  tunc  entries  confirming,  192. 

construction  of,  a  question  for  the  court,  428. 

application  of  description  in,  is  a  cjuestion  for  tlie  jury,  428. 

delivery  of,  generally  a  (jaestion  for  the  jury,  444. 

DE  FACTO, 

judicial  tribunals  may  be,  163,  164. 

terms  of  court,  164. 

government,  164,  n. 

judges,  208. 

what  constitutes  judge  de  facto,  209. 

DEFAULT, 

presumptions  in  judgment  by,  258. 

judgment  against  garnishee  upon,  387. 

judgment  by,  1024. 

admits  facts  pleaded  but  not  their  legal  sufficiency,  1025. 

jurisdiction  must  exist  to  authorize  judgment  by,  1026. 

what  constitutes,  1027. 

for  what  reasons  may  be  taken,  1027. 

when  can  be  taken  where  time  is  given  to  pleaii,  1028. 

when  may  be  taken,  1029. 

effect  of  failure  to  formally  enter,  1030. 

does  not  admit  amount  of  damages,  1031. 

relief  from  judgments  by,  1032. 

how  to  bring  motions  relative  to  into  the  record,  1069,  n. 

DEFECT, 

in  style  of  process,  348. 

curing  in  summons  or  return  by  amendment,  355. 

waiver  of  in  order  granting  a  change  of  venue,  499. 

in  form  of  special  finding,  978. 

in  verdict  as  ground  for  renire  de  novo,  985. 

when  reached  by  motion  in  arrest  of  judgment,  996. 

in  pleading,  when  cured  Viy  amendment,  1039. 

when  cured  by  verdict,  1039. 

in  pleadings  not  reached  by  demurrer,  1040. 

in  form  of  pleading  reached  by  motion,  1040. 

DEFECTIVE  EYESIGHT, 

as  ground  for  challenging  juror,  517. 

DEFECTIVE  PROCESS, 

effect  of  an  attack  on,  345,  346. 
special  appearance  to  set  aside,  476. 
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DEFENDANT, 

name  of,  in  process,  351. 

summons  to,  where  name  is  unknown,  351. 

is  entitled  to  know  when  he  must  appear,  353. 

amending  name  of,  in  summons  or  return,  355. 

notifying  of  amendment  of  return,  355. 

personal  service  upon,  357. 

service  by  copy  when  defendant  can  not  be  found,  358. 

leaving  summons  with  wife  of,  358. 

mailing  copy  of  notice  to,  369. 

writing  acknowledgment  of  service  on  summons,  372. 

retaining  property  in  attachment  suits  by  giving  bond,  384. 

what  constitutes  an  appearance  by,  472. 

peremptory  jury  challenges  where  several  defendants,  527. 

when  should  assume  burden  of  proof,  535. 

how  he  may  acquire  right  to  open  and  close,  541. 

failure  to  offer  evidence,  effect  on  open  and  close,  543. 

can  not  be  excluded  by  rule  limiting  number  of  witnesses,  566. 

how  evidence  is  introduced  where  there  are  several,  572. 

right  to  meet  new  evidence  brought  out  on  rebuttal,  575. 

testifying  in  criminal  cases  may  be  impeached,  ()73. 

whether  submitting  to  physical  examination  is  giving  testimony  against 

himself,  682. 
present  at  view  by  jury  in  criminal  cases,  689. 
argument  to  the  jury  where  there  are  several,  692. 
nonsuit  where  there  are  several,  877. 
may  contest  amount  of  damages  on  default,  1031. 

DEFENSE, 

garnishee  pleading  defendant's,  388. 

anticipating  in  opening  statement,  548. 

introducing  evidence  in  anticipation  of,  574. 

effect  of  inconsistent  ones  on  the  narrative  in  the  argument,  732. 

showing  meritorious  to  obtain  relief  from  default,  1032. 

DEFINITIONS, 

of  theory,  97. 

of  hypothesis,  102. 

of  courts,  143. 

of  rules  of  court,  186.  ^ 

of  record,  190,  n. 

of  court  and  judge,  203. 

of  officer  de  facto,  209,  n. 

of  special  judge,  221. 

of  jurisdiction,  230. 

of  subject-matter,  238,  n. 

of  equity  jurisdiction,  241. 
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DEFINITIONS— CoHimMcd. 

of  collateral  attack,  2G2,  n. 

of  attachment,  378. 

of  receiver,  393. 

of  arbitration,  453. 

of  award,  453. 

of  arV)itrator,  453. 

of  appearance,  472. 

of  professional  expert  witness,  652. 

of  fallacy,  808. 

of  nonsuit,  876. 

of  special  verdict,  925. 

of  agreed  case,  961. 

of  judgment,  1000. 

of  interlocutory  judgments,  1006. 

of  decree,  1008. 

of  interlocutory  and  final  decrees,  1011. 

of  motion,  1040. 

DEGRADE, 

question  tending  to,  generally  improper,  656. 

DEGREE, 

of  interest  that  disqualifies  judge,  212. 
of  relationship  that  disqualifies  judge,  216. 
of  relationship  that  disqualifies  jurors,  520. 

DELAY, 

of  judge  in  deciding,  284. 

in  applying  for  continuance,  excuse  for,  483. 

in  applying  for  change  of  venue,  excuses  for,  495. 

excuse  for  in  moving  for  new  trial,  990. 

See  Laches. 

DELEGATION, 

of  duties  by  judge,  207. 

arbitrators  delegating  their  authority,  466. 

DELIVERY  OF  THE  EVIDENCE, 

discretion  of  court  in  controlling,  189,  n. 
importance  of  good  impression  in  beginning,  568. 
orderly  arrangement  of  evidence,  569. 
natural  order  should  be  adopted,  570. 
attention  to  details,  571. 

discretion  as  to  order  of  introducing  evidence,  572. 
proper  order  of  introducing  evidence,  573. 
evidence  in  anticipation  of  defense,  574. 
evidence  in  rebuttal,  575. 
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DELIVERY  OF  THE  EVIDENCE— Co«<m»r(?. 

evidence  irrelevant  upon  promise  to  make  relevant,  576. 

evidence  should  not  be  introduced  piecemeal,  577. 

--e-opening  the  case,  578. 

■ieeping  incompetent  evidence  from  jury,  579. 

objections  should  be  made  only  to  harmful  evidence,  580. 

objections  should  be  supported,  581. 

written  objections,  582. 

objections  to  leading  questions,  583. 

objections  must  be  specific,  584. 

objection  where  question  is  proper  but  answer  incompetent,  585. 

objections  where  there  are  several  parties,  5S(i. 

offer  of  evidence  after  objection,  587. 

trial  of  competency  of  witnesses,  588. 

extent  and  method  of  preliminary  examination,  589. 

interposing  questions  to  determine  competency  of  evidence,  590. 

exception  to  ruling  on  objection,  591. 

effect  of  irrelevant  evidence,  592. 

withdrawing  evidence,  593. 

striking  out  evidence,  594. 

quantity  of  evidence,  595. 

See  EviDENCK. 
DEMAND, 

advocate  must  ascertain  whether  necessary,  53. 

perfecting  cause  of  action  by,  286. 

time  for  making,  286,  n. 

m  actions  for  conversion,  291. 

when  necessary,  313. 

specific  cases  where  it  is  required,  313. 

how  it  should  be  made,  314. 

upon  whom  it  should  be  made,  314. 

time  and  place  of  making,  314. 

form  of,  314. 

making  in  writing,  314. 

admissions  in,  315. 

v\-hen  waived  or  excused,  316. 

where  defendant  is  non-resident  or  concealed,  316. 

stating  plaintiff's  in  summons  to  defendant,  352. 

can  not  be  split  up,  1002. 

DEMURRER, 

constitutes  appearance,  when,  472. 

when  filing  operates  as  a  general  appearance,  474. 

ruling  on,  not  ground  for  new  trial,  988. 

final  judgment  on  ruling  on,  1003. 

judgment  upon  issues  of  law  presented  by,  1013. 
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DEMHRRFAi—Continned. 

when  no  appeal  from  ruling  on,  1013. 
how  aider  by  verdict  affects  ruling  on,  1039. 
when  does  not  reach  defects  in  i)U'ailings,  1040. 
presenting  objections  to  pleadings  by,  1041. 

DEMURRER  TO  THE  EVIDENCE, 

taking  cases  from  the  jury  by,  855. 

assessing  damages  contlitionally,  855. 

by  what  courts  practice  of  demurring  to  the  evidence  is  recognized,  855. 

nature  of,  856. 

admits  truth  of  evidence  given,  856. 

intendments  against  party  who  demurs,  857. 

what  it  admits,  858. 

what  it  waives,  859. 

party  having  burden  of  proof  can  not  resort  to,  860. 

withdraws  favorable  evidence,  861. 

where  presumption  makes  a  prima  facie  case,  862. 

what  it  must  contain,  863. 

waiver  of  right  to  interpose,  8»)4. 

when  must  be  interposed,  864. 

effect  on  right  to  subsequently  introduce  evidence,  865. 

cross-examination  does  not  waive  right  to  file,  866. 

withdrawing,  867. 

joinder  in,  868. 

assessing  the  damages,  869. 

judgment  on,  870. 

saving  the  questions,  871. 

risk  in,  872. 

effect  onnew  trial,  872,  n. 

reasons  making  it  expedient,  873. 

cautious  cross-examination  necessary  when  demurrer  is  resolved  upon, 

875. 
effect  of  refusal  to  submit  special  interrogatories  on,  916. 
when  it  waives  motion  for  new  trial,  995. 

DENYING  JURISDICTION, 

when  parties  are  estopped  from,  267. 

DEPART]MENTS, 

of  government  are  independent,  143. 

control  of  executive  department  of  government  l)y  courts,  233. 

DEPARTURE, 

from  proper  order  of  introducing  evidence,  573. 
DEPENDENCE  ON  PARTY. 

challenging  jurors  because  of,  523. 
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DEPOSITIONS, 

taking  before  trial,  330. 

ascertaining  objections  to,  330. 

not  as  good  as  presence  of  witnesses,  338. 

taking  testimony  of  witnesses  by,  407. 

rules  governing  taking  of,  408. 

what  statute  governs  taking,  408. 

appointing  commissioner  to  take,  408. 

notice  of  time  of  taking,  408. 

notice  to  take  must  be  certain,  408. 

continuance  of  taking,  408. 

swearing  witness  before  taking,  408. 

when  to  object  to  manner  of  taking,  408. 

taking  by  interrogatories,  408. 

witness  affixing  signature  to,  408. 

how  to  make  exhibits  part  of,  408. 

what  officer's  certificate  to  should  show,  409. 

return  and  publication  of,  410. 

motion  to  suppress,  411. 

use  of,  412. 

when  they  may  be  taken,  412. 

showing  that  witness  can  not  attend,  412. 

use  of,  when  witness  is  present,  412. 

when  may  be  used  by  opposite  party,  412. 

use  of  one  taken  in  another  action,  412. 

using  upon  new  trial,  412. 

agreements  as  to  use  of,  412. 

objections  to,  when  should  be  made,  413. 

failure  to  arrive  as  ground  for  continuance,  482. 

how  used  in  impeaching  witnesses,  675. 

presenting  questions  relative  to,  by  bills  of  exceptions,  1069,  n. 

DEPUTY  SHERIFF, 

signing  return  to  summons,  372. 

DE  QUINCY, 

distinguishes  theory  and  hypothesis,  97. 

DESCRIPTION, 

of  animals,  39,  n. 

instrument  conveying  lands  must  contain,  41. 

extrinsic  evidence  to  aid,  40,  41. 

in  notice  to  produce  documents,  328. 

of  property  in  /i.s  pendens  notice,  397. 

in  notice  to  produce  documents,  406. 

as  an  element  of  the  addre.ss  to  the  jury,  728. 
DESIGN, 

when  is  a  question  for  the  ju/'y,  435. 

appearance  of  in  the  testimony  of  witnesses,  773. 
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DESTRUCTION  OF  EVIDENCE, 

anecdote  of  destruction  of  real  evidence,  422,  n. 

DETAILS, 

nia.stery  of,  4. 

Carlyle's  love  of,  4,  n. 

knowledge  of  creates  prol)al)ility,  19. 

should  be  arranged  in  natural  order,  115. 

preparation  and  arrangement  of,  135. 

attention  to  in  delivery  of  evidence,  570. 

when  false  witnesses  shun,  708. 

DETECTION  OF  FALSEHOOD, 

keeping  knowledge  of  from  witness,  637. 

DETERMINATION, 

of  rank  of  a  court,  154. 

of  necessity  for  appointing  special  judge,  223. 

of  court  in  which  to  sue,  229. 

of  status  of  persons,  245. 

essential  in  argument,  ()98. 

of  line  of  action  in  taking  cases  from  jury,  853. 

of  the  issue,  1001. 

DIAGRAMS, 

use  of  as  evidence,  690. 

DICTA, 

are  not  part  of  the  decision,  64. 

DICTION, 

suiting  to  occasion  in  argument,  697. 
effect  of  good  in  the  argument,  699. 

DIES  NON, 

sunuiions  returnable  on,  353,  n. 

DIFFERENCE, 

between  theory  and  hypothesis,  97. 

between  courts  of  inferior  and  superior  jurisdiction,  151. 

between  direct  and  collateral  attacks,  346. 

in  witnesses'  statements  at  different  times,  776. 

tracing  between  cases,  804. 

DIFFERENTIATION, 
power  of,  74. 

DILATORY  PLEAS, 

when  judgment  may  be  rendered  on,  1014. 
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DILEMMA, 

fallacy  of  stating  argument  in  form  of,  825. 
DILIGENCE, 

value  of  in  preparation,  2. 

in  rescission  of  compromise,  452. 

when  must  be  shown  in  motion  for  new  trial,  988,  n. 

in  discovering  reasons  for  new  trial,  990. 

See  Delay;  Laches. 
DIRECT  ATTACK, 

on  appointment  of  special  judge,  225.  ' 

on  proceedings  in  wrong  county,  254. 

distinguished  from  collateral,  346. 

on  judgment  rendered  on  service  by  publication,  363. 
See  Collateral  Attack. 
DIRECT  EXAMINATION, 

See  Examination-in-Chief. 
DIRECT  MOTIONS, 

are  part  of  the  record  proper,  1040,  1056,  1072. 

statements  and  exhibits  in  connection  with,  1073. 

DIRECTING  THE  VERDICT, 

mode  of  taking  case  from  jury,  887. 

effect  of,  887. 

when  instruction  directing  must  be  requested,  888. 

when  verdict  will  be  directed,  889. 

effect  of  refusal  to  submit  special  interrogatories  on,  916. 
See  Withdrawing  Case  from  the  Jury. 
DIRECTIONS, 

for  issuing  subpoenas,  331. 
DISABILITIES, 

effect  of,  on  statute  of  limitations,  305. 

can  not  be  tacked  together,  305. 

rule  where  there  are  two  or  more,  305. 

DISADVANTAGES, 

of  right  to  open  and  close,  534. 

DISCHARGE, 

of  garnishee,  388. 

of  receiver,  when  it  takes  place,  395. 

DISCHARGING  JURY, 

discretion  of  court  in  before  trial,  189,  n. 
verdict  can  not  be  amended  after,  948. 
when  impossible  to  agree  on  ii  verdict,  948. 
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DISCOVERY, 

of  fraud,  203. 

modern  practice  in,  414. 

DISCREPANCIES  IN  TESTIMONY, 

explaining  on  re-examination,  (>(57. 

DISCRETION, 

legislature  is  master  of  that  given  it,  147. 

conduct  of  business  of  court  largely  matter  of,  161. 

in  ordering  special  terms,  177,  181. 

of  courts,  189. 

abuse  of,  189. 

of  regular  judge  in  appointing  special,  223. 

of  legislature  in  prescribing  notice,  344. 

of  court  in  amending  return  to  process,  355. 

of  court  to  grant  or  deny  preliminary  injunction,  392. 

of  court  in  appointing  receivers,  394. 

of  court  in  removing  receivers,  395.  • 

of  court  to  issue  attachment  for  witness,  421. 

of  arbitrators  in  conducting  hearing,  407. 

of  court  in  allowing  api)earance  to  be  amended,  476. 

in  granting  continuances,  481. 

abuse  of  in  granting  continuances,  481. 

in  allowing  counter  affidavits  in  continuances,  484. 

in  imposing  conditions  to  continuance,  48(). 

in  granting  a  change  of  venue,  488,  491. 

in  selecting  county  on  change  of  venue,  492. 

of  trial  court  in  appointing  special  judge.  502. 

in  determining  jurors'  competency,  521. 

extent  of  examination  of  jurors  within  court's,  526. 

in  regulating  the  opening  statement,  558. 

in  ordering  separation  of  witnesses,  561. 

in  limiting  nund)er  of  witnesses,  564. 

as  to  order  of  introducing  evidence,  572. 

in  allowing  course  of  evidence  to  be  broken,  577. 

in  allowing  case  to  be  re-opened,  578. 

in  determining  competency  of  witnesses,  589. 

in  striking  out  evidence,  594. 

in  allowing  leading  questions,  613. 

in  refusing  disgracing  and  degrading  questions,  656. 

in  regulating  latitude  of  cross-examination,  «)58. 

in  allowing  new  matter  elicite<l  on  re-examination,  668. 

in  allowing  witnesses  to  be  recalled,  669. 

in  allowing  party  to  impeach  his  own  witnesses,  672. 

in  permitting  questions  on  impeachment,  673. 

in  questions  as  to  witnesses'  reputation,  676. 
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lUSCRETION— Co?J«wmed. 

in  allowing  jury  to  make  view,  687. 

in  regulating  argument  to  the  jury,  692. 

abuse  of  in  limiting  extent  of  argument,  ()5)3. 

of  court  in  granting  nonsuit,  882. 

in  allowing  case  to  be  dismissed,  883. 

in  taxing  costs  on  nonsuit,  883. 

in  court  instructing  jury  on  its  own  motion,  891. 

in  allowing  special  interrogatories  to  jury,  911. 

in  withdrawing  interrogatories  from  jury,  917. 

in  allowing  jury  polled,  938. 

as  to  how  long  jury  may  be  kept  together,  948. 

of  court  as  to  when  motion  for  new  trial  shall  be  made,  990. 

DISCRIMINATION, 

between  facts  and  evidence,  23. 

advocate  should  have  keen  power  of,  74. 

between  courts  of  inferior  and  superior  jurisdiction,  152,  152,  n. 

between  general  and  partial  submission  to  arbitration,  455. 

effect  of  failure  to  make  between  cases,  799. 

between  general  rules  and  exceptions,  802. 

in  application  of  general  rule  to  particular  case,  806. 

the  fallacy  of  incomplete,  817. 

DISMISSING  THE  CASE, 

where  there  is  no  jurisdiction,  233. 

when  advisable  for  plaintiff  to  dismiss,  883. 

where  defendant  has  filed  a  cross-complaint,  883. 

when  may  be  done,  884. 

when  has  effect  of  final  judgment,  1004. 

DISOBEDIENCE, 

of  order  separating  witness,  effect  of,  503. 

DISPUTED  FACTS, 

should  not  be  assumed  in  instructing  jury,  900. 

DISQUALIFICATION  OF  JUDGE, 
by  reason  of  interest,  211. 
what  degree  of  interest  disqualifies  judge,  212. 
by  relationship,  216. 
various  statutory  disqualifications,  217. 
See  Judge. 

DISQUALIFICATION  OF  JURORS, 

on  account  of  interest,  518. 

various  illustrations  of  disqualifying  interest,  518. 

previous  service  within  certain  period,  519. 
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DISQUALIFICATION  OF  SV^0R9^- Continued. 
because  of  relationship,  520. 
because  of  personal  hostility  or  bias,  521, 
because  of  pending  law  suit,  522. 
because  of  dependence  on  party,  523. 
on  account  of  opinion,  524. 

DISSOLUTION  OF  ATTACHMENT, 
what  effects,  385. 
bankruptcy  of  defendant  does  not  effect,  385. 

DISSOLUTION  OF  TEMPORARY  INJUNCTION, 

giving  notice  of  motion  for,  392. 

upon  what  motion  for  must  be  based,  392. 

DISTINCTION, 

between  jurisdiction  of  general  and  particular  subject,  240. 

between  nullity  and  irregularity,  263,  n. 

between  fact  and  inference,  642. 

between  negative  and  positive  testimony,  775. 

between  judgment  and  decree,  999. 

DISTINCTNESS, 

statements  to  court  should  possess,  792. 

DISTINCTION  BETWEEN  CASES, 

effect  of  losing  sight  of,  817. 
DISTINGUISHING  CASES, 

importance  of,  74,  75. 
DIVERSITY, 

of  citizenship  determining  federal  jurisdiction,  254. 
DIVISION, 

of  argument  of  questions  of  law,  793. 

fallacy  of  incomplete,  824. 

DIVORCE, 

decree  upon  constructive  notice,  244. 
decree  of  affecting  .status  of  persons,  245. 
where  parties  are  non-residents,  245. 
inspection  to  show  impotency  in  cases  of,  681. 

DOCUMENTARY  EVIDENCE, 

inspection  of,  328. 
is  best  evidence,  402. 
notice  to  produce,  406. 

presenting  to  judge  before  introducing,  587. 
,   when  every  part  of  a  document  is  considered,  587. 
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DOCUMENTS, 

close  inspection  of  important,  15. 

copies  not  to  be  depended  on.  Hi. 

client's  statements  of  contents  not  to  be  relied  on,  17. 

identiGcation  of,  42. 

notice  for  inspection  of,  328. 

in  hands  of  adverse  party,  328. 

lost,  328. 

written,  are  best  evidence  of  their  contents,  402. 

notice  to  produce,  406. 

bringing  into  record  by  bills  of  exception,  1074. 

DOMESTIC  CORPORATIONS, 
service  of  process  on,  359. 

DOMICILE, 

of  child  fixed  by  court,  246. 

its  effect  on  jurisdiction, 254. 

presumptions  against  change  of,  254. 

when  question  of  for  court  and  when  for  jury,  435. 

DRUNKENNESS, 

service  of  process  on  drunken  person,  357. 

effect  upon  person's  ability  to  form  design  or  intent,  444. 

DUE  DILIGENCE, 

in  rescission  of  compromise,  452.* 

to  procure  witnesses,  sliowing  to  obtain  continuance,  482. 

when  must  be  shown  in  affidavit  for  continuance,  484. 

facts  constituting,  must  be  set  out,  4S4. 

to  discover  cause  for  change  of  venue  in  due  time,  495. 

to  discover  incompetency  of  juror,  532. 

See  Questions  ok  Law  and  Fact 

DUPLICATE, 

instruments  signed  in,  are  both  originals,  402. 


DURATION, 

of  terms  of  court,  159. 


See  Courts. 


DUTY, 

of  court  to  obey  the  law,  157. 

of  judge,  204. 

judge  can  not  delegate,  207. 

censuring  attorneys  for  failing  to  perform,  329. 

of  garnishee,  388. 

when  failure  to  perform  is  negligence,  437. 
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DUTY—  Continued. 

of  court  to  grant  change  of  venue,  491. 

to  open  and  close  correlative  with  riglit  to,  637. 

of  opposing  counsel  on  cross-examination,  653. 

of  court  to  state  law  to  jury,  891. 

of  court  to  make  special  finding,  970. 

of  judge  to  sign  bill  of  exceptions,  1062. 

E 

EASEMENT, 

enjoining  unlawful  invasion  of,  391. 

EOrCATIONAL  QUALIFICATIONS, 
of  jurors,  when  required,  508. 

EFFECT, 

of  assuming  jurisdiction,  259. 

of  a  tender,  320. 

of  a  compromise,  451. 

of  award,  469. 

of  general  appearance,  475. 

of  withdrawing  appearance,  478. 

of  change  of  venue  on  jurisdiction   •'iOl, 

of  vanity  on  the  part  of  the  advocate,  706. 

tracing  to  a  cause,  734. 

of  making  and  submitting  an  agreed  case,  966. 

of  silence  on  material  point  in  special  finding,  975. 

determines  character  of  judgment,  1004. 

ELECTION, 

to  try  by  court  or  jury,  269. 

to  sue  in  tort  or  on  implied  contract,  272. 

of  remedy  in  case  of  fraudulent  purchase,  274. 

as  against  trustees,  275. 

of  a  i)artii'ular  remedy  bars  an  inconsistent  one,  276. 

of  a  remedy  does  not  bar  a  consistent  one,  277. 

cases  in  which  there  may  be  an  election  of  remedies,  300. 

notice  of  by  creditor,  327. 

of  mode  of  arbitration,  456. 

party  held  to  position  once  adopted,  952. 

to  stand  on  ruling  on  demurrer,  1013. 

ELECTORS, 

when  jurors  must  be,  .508. 
ELEM KNT A RY  PRI NCI PLES, 

in  argument  of  questions  of  law,  785. 

83 
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ELEMENT  OF  STRENGTH  IN  ARGUMENT 
when  repetition  is,  749. 

ELEMENTS, 

of  jurisdiction,  23L 

of  the  art  of  putting  things,  711. 

that  enter  into  the  address  to  the  jury,  715. 

discussion  of  principal  of  the  address  to  jury,  728. 

principal  ones  of  an  agreed  case,  9G2. 

of  a  regularly  drawn  decree,  1009. 

ELICITING  NEW  MATTER  FROM  WITNESS, 

seldom  advisable  on  re-examination,  6fi8. 

ELOQI^ENCE, 

in  argument  to  jury,  696,  697,  699. 
in  arguing  questions  of  law,  789. 

EMBARRASSMENT, 

of  witnesses  on  taking  stand,  597. 
relieving,  597. 

EMBELLISHMENT, 

of  the  address  to  the  jury,  6G9. 

EMERGENCY, 

in  appointing  receivers,  194. 

issuing  injunctions  without  notice,  390. 

must  be  shown  for  issuing  temporary  injunction,  392. 

EMPANELING  THE  JURY, 

See  Impaneling  the  Jury. 

EMPLOYE, 

of  party,  competency  as  juror,  523. 

ENCROACHMENTS, 

preventing  upon  easements,  312. 

ENFORCEMENT, 

of  award  by  specific  performance,  470. 
of  order  for  inspection  of  person,  684. 

ENGINEER'S  ESTIMATES, 

as  completing  cause  of  action,  325. 

ENGLISH  LANGUAGE, 

publication  in  newspaper  printed  in,  366. 

method  of  examining  witnesses  who  do  not  speak,  619. 
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ENTIRE  TRANSACTION, 

bringing  out  on  re-examination,  6G5. 

ENTRIES, 

7i%uic  pro  tunc,  192. 

construction  of,  1019. 

wiien  nunc  pro  tunc  may  be  made,  1033. 

effect  of  statute  of  limitations  on  nunc  pro  tunc,  1033. 

See  Judgments  and  Decrees. 

ENTRY  OF  JUDGMENT, 

ministerial  not  judicial  act,  1015. 

not  necessary  to  validity  of  judgment,  1015. 

parties  have  right  to  compel,  1015. 

should  be  in  book  designated  by  law,  1016. 

time  of,  1017. 

when  a  prerequisite  to  right  to  appeal,  1035. 

EPITHETS, 

effect  of  in  pleadings,  425. 

EQUITY, 

effect  of  assuming  jurisdiction  by  courts  of,  241. 

effect  of  giving  judgment  in  law  case,  241. 

suit  in  heard  by  court,  2(39. 

jurisdiction  in  does  not  always  prevent  action  at  law,  269. 

discourages  laches,  302. 

follows  the  law,  302. 

may  give  relief  after  statute  of  limitations  has  run,  303. 

"he  who  asks  equity  must  do  equity,"  317. 

what  is  a  sufficient  tender  in,  322. 

rule  where  there  is  no  remedy  at  law,  391. 

prevents  multiplicity  of  actions,  391. 

test  of  right  to  remedy  in,  391. 

EQUITY  JURISDICTION, 

definition  of,  241. 

EQUIVOCATION, 

fallacy  of,  820. 

ERRONEOUS  INSTRUCTIONS, 

withdrawing  and  correcting,  905. 
when  not  fatal,  908. 

ERROR, 

holding  terms  of  court  at  wrong  time.  103. 
in  exercising  discretion,  181. 
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ERROR— Continued. 

correction  of  in  record,  191. 

effect  of  in  granting  preliminary  injunction,  392. 

of  court  in  invading  province  of  jury,  423. 

in  refusing  continuance  where  statute  provides  for  one,  481. 

in  refusing  a  continuance,  487. 

in  selecting  county  in  changes  of  venue,  492. 

in  overruling  challenge  to  juror,  521. 

in  overruling  challenge  to  juror  for  cause,  529. 

in  refusing  right  to  open  and  close,  533. 

in  making  opening  statement,  curing,  559. 

in  refusing  offers  of  evidence,  587. 

when  cured  by  withdrawing  evidence,  593. 

sources  of  in  testimony  of  witnesses,  645. 

in  perception,  cross-examining  to  discover,  646. 

in  memory,  cross-examining  to  discover,  647. 

as  to  identity,  648. 

in  fixing  the  length  of  argument,  692. 

in  allowing  counsel  to  argue  facts  not  in  evidence,  693. 

how  to  cure  in  regard  to  misconduct  of  counsel,  695. 

in  failing  to  discriminate  between  principles,  799. 

in  use  of  maxims,  800. 

waiving  in  ruling  on  motion  for  nonsuit,  881. 

in  ruling  on  motion  for  nonsuit,  how  saved  and  reviewed,  882. 

in  refusing  to  direct  a  verdict,  887. 

in  refusing  to  give  peremptory  instruction,  888. 

when  there  is  in  refusing  to  instruct  the  jury,  cSi)6. 

none  in  refusing  irrelevant  instructions,  899. 

in  invading  province  of  the  jury  in  instructions,  901. 

in  giving  cautionary  instructions,  903. 

correcting  that  made  in  giving  instructions,  905. 

in  refu.sing  to  allow  interrogatories  to  the  jury,  911,  916. 

in  submitting  interrogatories  to  jury,  915. 

in  withdrawing  interrogatories  from  jurj',  917. 

in  refusing  to  direct  special  verdict,  926. 

in  attempting  to  coerce  jury  to  agree  on  a  verdict,  948. 

in  trial  by  court  in  admitting  incompetent  evidence,  956. 

in  refusing  to  make  a  special  finding,  970. 

in  ruling  on  motion  for  venire  de  novo,  985. 

office  of  new  trial  is  to  allow  opportunity  for  correction  of,  987. 

motion  for  new  trial  must  specifically  point  out,  991. 

pre.senting  Ijy  Vjill  of  exceptions,  1056. 

making  available  error  manifest,  1070. 

ERRORS  AND  IRREGULARITIES, 

in  holding  adjourned  terms  of  court,  167. 

what  will  overthrow  summons,  345. 

to  be  avoided  in  examining  witnesses,  604. 
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ERSKINK, 

his  skill  in  framing  liypotlieses,  9f». 

his  method  of  preparing  for  oral  argument,  787. 

ESSENTIAL  ELEMENTS, 

of  the  charge  to  the  jury,  898. 

ESSENTIALS, 

of  a  narrative  in  the  argument,  731. 

ESTOPPEL, 

to  deny  jurisdiction,  267. 

accepting  henefits  under  judgment  creates,  267. 

of  party  to  question  attorney's  authority  to  appear,  473. 

party  impeaching  his  own  witnesses,  671. 

to  deny  statement  in  agreed  case,  966. 

EVASION, 

of  tender,  323. 

of  questions  on  cross-examination,  631. 

artifice  of,  841. 

in  answers  to  special  interrogatories,  918. 

EVICTION, 

of  tenant,  who  determines  question  of  intent,  485. 

EVIDENCE, 

of  circumstances  aids  in  construing  writings,  18. 

distinguished  from  facts,  23. 

what  it  is,  23. 

securing  knowledge  of  unfavorable,  29. 

meeting  unfavorable,  30. 

committing  to  memory,  32. 

nature  of,  33. 

of  identity,  34,  42. 

must  correspond  with  allegations  and  be  confined  to  the  issue,  87. 

discretion  of  court  in  delivery  of,  189,  n. 

dispensing  with  by  agreement,  202. 

contradicting  judgments  by  oral,  261. 

resorting  to  extrinsic  to  overthrow  a  judgment,  262. 

precautionary  measures  in  procuring,  311. 

of  title  by  taking  possession,  326. 

primary  and  secondary,  nature  of,  328. 

making  notes  of  for  conduct  of  trial,  335. 

oral  more  weighty  than  depositions,  338. 

in  garnishment  proceedings,  387. 

securing  instruments  of,  400. 

primary  and  secondary,  402. 
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EVIDENCE— Co«<in?<ed. 

rule  that  best  must  be  procured,  403. 

exceptions  to  rale  that  primary  is  required,  404. 

securing  documents  by  tuthpceiia  duces  tecuvi,  406. 

choice  of  instruments  of,  415. 

real  things  as,  422. 

court  determines  admissibility  of,  423. 

establishing  attorney's  authority  to  compromise,  447. 

introducing  offers  to  compromise  in,  450. 

arbitrators  not  bound  to  obey  strict  rules  of,  458. 

giving  in  presence  of  parties  on  hearing  of  arbitration,  467. 

newly  discovered  as  ground  for  continuance,  482. 

admitting  that  of  absent  witness,  485. 

'effect  of  failure  to  offer  on  right  to  open  and  close,  543. 

should  not  be  overstated  in  opening  statement,  556. 

court  directing  a  verdict  without  hearing,  557. 

should  not  be  rehearsed  in  opening  statement,  558. 

of  witnesses  disobeying  order  of  separation,  563. 

delivery  of,  568-595. 

orderly  arrangement  in  delivery,  569. 

natural  order  should  be  adopted,  570. 

regulating  order  of  introducing,  572. 

introducing  in  anticipation  of  defense,  574. 

giving  in  rebuttal,  575. 

introducing  irrelevant  on  promise  to  make  relevant,  576. 

striking  out  that  promised  to  be  made  relevant,  576. 

should  not  be  introduced  piecemeal,  577. 

re-opening  case  to  introduce,  578. 

keeping  incompetent  from  jury,  579. 

objections  should  be  made  only  to  harmful,  580. 

objections  to  should  be  specific,  584. 

pointing  out  that  objected  to,  584. 

objection  where  question  is  proper  but  answer  incomi>etent,  585. 

offer  of  after  objection,  587. 

presenting  documentary  to  judge  before  reading,  587. 

parts  of  documents  considered  in,  587. 

court  determines  admissibility  of,  588. 

interposing  questions  to  determine  competency  of,  590. 

effect  of  irrelevant,  592. 

right  to  introduce  evidence  to  meet  irrelevant,  592. 

with<lrawing,  593. 

striking  out,  594. 

quantity  of,  595. 

furnishing  by  experiments,  686. 

view  by  jury  to  assist  them  in  understanding,  688. 

jury  obtaining  by  view,  688. 

photographs  and  diagrams  as,  690. 
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argiiMient  sliould  he  confined  to,  093. 

how  to  use  in  the  argument,  713. 

maxim  false  in  one  false  in  all,  771. 

demurring  to,  855. 

nature  of  demurrer  to,  850. 

demurrer  to  admits  truth  of,  85(>,  858. 

demurrer  to  admits  that  favorahle  to  party  demurring,  861. 

setting  out  in  demurrer  to  the  evi<U'nce,  803. 

riglit  to  introduce  after  demurring  to,  805. 

must  be  properly  stated  in  demurrer,  808. 

risk  in  demurring  to,  872. 

as  affecting  right  to  a  nonsuit,  878. 

considering  in  ruling  on  motion  for  nonsuit,  880 

introducing  after  motion  for  nonsuit,  881. 

appellate  courts  do  not  weigh,  8i)0. 

instructions  should  he  pertinent  to,  898,  899. 

effect  of  instructions  e.xceeding,  899. 

instructions  as  to  weight  and  credibility  of,  901. 

giving  undue  prominence  to  in  instructions,  902. 

not  considered  in  motion  for  judgment  on  special  finding,  924. 

special  verdict  should  not  contain,  931. 

admission  of  incompetent  in  trial  by  court,  956. 

rejected  as  cause  for  new  trial,  956. 

in  case  agreed,  900. 

out  of  place  in  special  finding,  974. 

new  trial  not  ordinarily  granted  on  conflicting,  988. 

when  must  be  brought  into  the  record,  994. 

not  considered  on  motion  in  arrest  of  judgment,  996. 

judgments  must  be  recorded  to  constitute,  1015. 

as  to  amount  of  damages  on  default,  1031. 

objections  to  should  be  specific,  1043. 

how  must  be  stated  in  bill  of  exceptions,  1058. 

incorporating  in  bill  of  exceptions,  1008. 

how  to  make  stenographer's  report  of  part  of  the  record,  1078. 

EVIDENTIARY  FACTS, 

out  of  place  in  a  special  verdict,  931. 
must  not  be  stated  in  agreed  case,  965. 

EXAG(iERATION, 

witnesses  prone  to,  607. 

witnesses  coloring  their  testimony  by,  632. 

danger  in,  719. 

EX  A  M I N  ATION-IN-CHIEF, 

the  oath  or  affirmation  of  the  w  itness,  596. 
inspiring  witness  with  confidence,  597. 
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EXAMINATION-IN-CHIEF— Co««mwed. 
introductory  questions,  598. 
nuuiner  of  asking  (juestions,  o99. 

witness  should  be  permitted  to  testify  in  his  own  way,  600. 
leave  to  ask  leading  questions,  OOl. 
calling  attention  to  omissions,  602. 
rebuking  a  witness,  603. 
errors  to  be  avoided,  604. 
repetition,  605. 

cross-examining  one's  own  witness,  606. 
fixing  dates,  607. 

witnesses  who  prove  too  much,  608. 
hostile  witnesses,  609. 

how  to  avoid  effect  of  unfavorable  answer,  610. 
questions  should  be  pertinent  and  relevant,  611. 
compound  questions,  612. 
leading  questions.  613. 
assuming  facts,  614. 

confining  examination  to  known  facts,  615. 
matters  of  opinion,  616. 
examination  of  experts,  617. 
examination  of  deaf  and  dumb  witnesses,  618. 
interpreters,  619. 

EXAMINATION  OF  CLIENT— PRELIMINARY, 
how  conducted  and  purpose  of,  4,  43. 

EXAMINATION  OF  JURORS, 
how  conducted,  509,  510. 
I)urpose  of,  511. 

objects  to  be  kept  in  view  in,  512. 
to  discover  reason  for  peremptory  challenge,  514. 
on  voir  dire,  526. 

EXAMINATION  OF  PARTIES— PRELIMINARY, 
to  ascertain  client's  weakness,  43. 
personal  better  than  written  statements,  46. 
examining  opposite  party  before  trial,  414. 

EXAMINATION  OF  THE  BODY, 

of  female  defendant  in  criminal  case  where  pregnancy  is  pleaded,  in 

stay  of  execution,  681. 
to  discover  impotency  or  want  of  sexual  capacity,  681. 
in  criminal  cases,  682. 
of  plaintiff  in  personal  injury  cases,  683. 
how  to  procure  and  enforce,  684. 

See  Inspection  and  View. 
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EXAMINATION  OF  WITNESSES  BEFORE  TRIAL, 
advocate  should  conduct,  5. 
advantage  of,  6. 
client's  advice  as  to,  11. 
things  to  be  avoided  in,  9  -12. 
object  of,  14,  31. 
witness  should  be  allowed  to  tell  his  own  story,  28. 

EXAMPLES, 

of  hypotheses,  103. 

of  interest  that  disqualifies  judge,  212. 

of  mistake  in  choice  of  remedy,  270,  271. 

of  legal  disabilities,  305. 

of  conclusions  of  law,  425. 

of  allegations  of  fact,  425. 

of  questions  of  law  and  fact,  444. 

of  the  power  in  words,  708. 

making  explanations  by,  724. 

that  appear  to  explain  but  do  not,  726. 

of  argument  from  cause  and  effect,  731. 

fallacy  of  in  argument,  815. 

of  answers  to  special  interrogatories,  918. 

of  evidentiary  facts  in  special  verdicts,  931. 

of  forms  of  verdicts  that  have  been  held  sufficient,  939. 

of  cases  where  constitutional  right  of  trial  by  jury  dues  not  maintain, 

951,  n. 
of  grounds  for  new  trial,  988,  n. 
of  orders  that  are  not  final  judgments,  1004. 
of  matters  brought  into  record  by  bill  of  exceptions,  1069. 

EXCEEDING   JURISDICTION, 

effect  of,  266. 

EXCEPTIONS, 

to  orders  separating  and  limiting  number  of  witnesses,  567. 

to  ruling  on  objections  to  evidence,  591. 

necessary  to  present  question  on  ajipeal,  591. 

when  are  not  waived,  591. 

to  rule  that  party  can  not  impeach  his  own  witness,  672. 

to  refusal  to  grant  motion  to  set  aside  nonsuit,  882. 

to  refusal  to  give  peremptory  instruction  to  jury,  888. 

how  and  when  taken  to  instructions,  907. 

to  ruling  on  motion  for  judgment  on  special  finding,  924. 

to  ruling  on  motion  for  judgment  on  special  verdict,  934, 

to  ruling  on  request  for  trial  by  court,  952. 

to  conclusions  of  law  in  special  finding,  981. 

when  to  make  to  conclusions  of  law,  981. 

to  ruling  on  motion  for  venire  de  nvi-o,  985. 
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EXCEPTIONS— Oo?i(jH«ed. 

to  ruling  on  motion  for  new  trial,  994. 

nature  of,  1046. 

necessity  for,  1047. 

time  of  taking,  1048. 

court  can  not  grant  time  to  take,  1048. 

can  not  be  taken  in  advance  of  ruling,  1049. 

must  immediately  follow  ruling  or  ilecision,  lOoO. 

should  be  addressed  to  specific  rulings.  1051. 

available  only  to  party  who  reserves  them,  1052. 

not  effective  unless  valid  as  to  all  who  join,  1053. 

when  separate  ones  required,  1053. 

reducing  to  writing,  1054. 

how  must  be  stated,  1061. 

See  Exceptions  to  General  Rules. 
EXCEPTIONS  TO  GENERAL  RULES 

number  and  importance  of,  73. 

to  rule  that  damages  must  be  shown,  312. 

to  rule  that  primary  evidence  is  required,  404. 

to  rule  forbidding  leading  questions,  613. 

showing  case  to  be  within,  802. 

EXCEPTIONS  TO  INSTRUCTIONS, 

when  and  how  taken,  907. 
EXCESSIVE  DAMAGES, 

as  ground  for  new  trial,  988. 
EXCLUSIVE  JURISDICTION, 

what  it  is,  237. 
EXCLUSION  OF  EVIDENCE, 

of  witness  who  disobeys  order  of  separation,  563. 

error  in  allowing  counsel  to  comment  on,  693,  n. 
See  Delivery  of  the  Evidence. 
EXCLUSION  OF  WITNESSES, 

See  Separating  and  Limiting  Number  of  Witnesses. 
EXCUSE, 

for  not  making  demand  before  suit,  313,  316. 
for  not  making  tender,  323. 

for  not  applying  for  change  of  venue  in  time,  495. 
for  not  moving  for  new  trial  in  time,  990. 
excuse  for  suffering  default,  1032. 

EXCUSING  JURORS, 

court's  discretion  in,  531. 

by  court  of  its  own  motion,  531. 
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EXECUTION, 

against  property  in  custudift  It'fjis,  HI5. 

female  defendant  in  criminal  cases  pleading  pregnancy,  681. 

EXECUTIVE  DEPARTMENT, 

courts  maintain  independence  of,  185. 
control  of  by  courts,  233. 

EXECUTORS  AND  ADMINISTRATORS, 
pleading  statute  of  limitations,  288. 
may  submit  to  arbitration,  459. 

EXEMPTION, 

from  arrest  or  service  of  process,  373. 

right  of,  garnishee  can  not  present  for  defendant,  388. 

EXERCISE  OF  JURISDICTION, 

instrumentalities,  233. 
EXHIBITION  OF  BODY, 

in  criminal  cases,  682. 

in  personal  injury  cases,  683. 

EXHIBITS, 

incorporating  in  depositions,  408. 

to  direct  motions,  how  brought  into  the  record,  1073. 

EXPERIENCE, 

theory  should  be  consistent  with,  123. 

appeal  to,  124. 

as  groundwork  for  invention  in  argument,  737. 

appealing  to  jurors',  740. 

fallacy  of,  822. 

EXPERIMENTS, 

making  in  presence  of  the  jurj',  686. 
EXPERT  WITNESSES, 

how  rule  separating  witnesses  affects,  562. 

limiting  the  number  of,  564. 

may  testify  to  opinions,  617. 

court  determines  competency  of,  617. 

foundation  for  introducing  opinion  of,  617. 

giving  opinion  as  to  merits  of  case,  617. 

can  not  give  opinion  from  recollection  of  the  evidence,  617. 

stating  In'pothetical  questions  to,  617. 

limiting  hypothetical  questions  to  evidence,  617. 

classes  of,  651. 

cross-examination  of  professional,  652. 

testifying  to  experiments.  686. 

instructions  as  to  their  credibility,  etc.,  001. 
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EXPLANATION, 

when  to  cross-examine  witnesses  for,  636. 

policy  in  keeping  witnesses  from  making  on  cross-examination,  637 

witness  making  on  re-examination,  660. 

asking  for  from  witnesses,  663.  - 

value  and  force  of,  721. 

in  civil  cases,  722. 

comparison  as  an  aid  to,  723. 

by  examples,  724. 

refutation  of,  725. 

attempting  by  examples  that  do  not  explain,  726. 

partial  given  as  complete,  727. 

EXPOSING  FALLACIES, 
method  of,  810. 
of  example,  815. 

EXTEMPORE  THINKING, 

advocate  must  often  do,  81,  n. 

EXTENT, 

of  preliminary  examination  of  witnesses,  589. 
of  the  cross-examination  of  witnesses,  658. 
of  refutation  in  argument,  750. 

EXTRINSIC  EVIDENCE, 

resorting  to  to  overthrow  a  judgment,  262. 

F 

FABRICATED  EVIDENCE, 

separating  witnesses  to  overcome,  560. 

breaking  down  by  random  questions  to  witness,  631. 

in  case  of  alibi,  self-defense  or  insanity,  903. 

FACTS, 

study  of,  3. 

mastery  of,  4. 

advocate  must  secure  from  witnesses,  14. 

distinguished  from  evidence,  23. 

marks  and  signs  of,  24. 

not  synonymous  with  truth,  25. 

obtained  by  preparatory  investigation,  26. 

must  be  clearly  and  distinctly  fixed  in  mind,  32 

fastening  them  in  the  mind,  52. 

on  which  cases  are  decided  should  be  ascertained,  65. 

communicated  by  hypotheses,  105. 

arrangement  of  in  theory,  115. 
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FACTS— Continued. 

theory  should  show  natural  relation  of,  11(>. 

subsidiary,  117. 

principal  ones  are  supported  hy  minor  ones,  118. 

should  be  kept  separate  from  matters  of  law,  128. 

presum{)tions  of,  129. 

finding  by  master,  196. 

agreements  as  to,  202. 

averment  of  jurisdictional,  257. 

decision  that  jurisdictional  exist,  2(50. 

recital  of  jurisdictional,  261. 

silence  of  record  as  to  jurisdictional,  261. 

control  in  determining  jurisdiction,  267. 

differently  pleaded  may  bring  different  result,  271. 

judgment  of  jurors  on  better  than  that  of  judge,  28.'^. 

constituting  cause  of  action  must  exist  when  suit  is  brought,  309. 

art  in  putting  before  jury,  337. 

stating  in  affidavit  for  publication,  364. 

showing  right  to  injunction  must  be  stated  in  bill,  392. 

court  pronouncing  law  upon  those  of  special  verdict,  424. 

pleadings  must  state,  425. 

special  verdicts  should  find,  425. 

examples  of  allegations  of,  425. 

stating  in  apj)lication  for  continuance,  4R4. 

setting  out  those  constituting  due  diligence,  484. 

setting  out  in  motion  for  change  of  venue,  496. 

decision  of  triors  of  jury  challenge  conclusive  as  to,  525. 

disclosing  in  challenge  to  jurors,  530. 

presenting  in  due  order  by  the  evidence,  569. 

natural  order  to  be  adopted  in  delivering  evidence,  570. 

assuming  in  questions  to  witnesses,  614. 

■witnesses  testifying  to  intent,  motive  and  belief  as,  616. 

should  be  separated  from  inferences  in  examination  of  witnesses,  642. 

effect  of  counsel  arguing  those  not  in  evidence,  693. 

are  the  principal  materials  of  the  address,  713. 

arrangement  and  treatment  of  in  the  argument,  714. 

searching  out  of  the  evidence,  721. 

explaining,  721. 

narrative  should  be  a  statement  of,  729. 

consistent  arrangement  of  in  narrative,  731. 

order  of  narrating  in  argument,  746. 

applying  the  law  to  them  in  the  argument,  778. 

stating  them  to  the  court,  791. 

artifice  of  stating  some  and  suppressing  some,  831. 

artifice  of  as.serting  deductions  as,  8,34. 

effect  of  assuming  disputed  ones  in  instructing  jury,  900. 

securing  by  answers  to  special  interrogatories,  909. 
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FACT»— Continued. 

interrogatories  to  jury  should  call  for,  915. 

special  verdict  must  find  material  and  ultimate  ones,  931. 

effect  of  absence  of  material  one  in  special  verdict,  933. 

submitting  trial  of  to  jury  in  equity  cases,  951. 

agreeing  upon,  958. 

statement  of  in  case  agreed  or  special  case,  959. 

when  court  may  make  special  finding  of,  969. 

must  not  be  blended  with  law  in  special  finding,  969. 

how  to  be  stated  in  special  finding,  974. 

challenging  statement  of  in  special  finding,  979. 

finding  of  prerequisite  to  pronouncing  judgment,  1021. 

default  admits  those  pleaded,  1025. 

showing  those  constituting  defense,  1032. 

must  be  stated  clearly  in  Vjills  of  exceptions,  1058. 

questioning  on  appeal,  1060. 

See  Questions  of  L.-vw  and  Fact. 

FAILURE, 

to  give  notice  of  application  for  change  of  venue,  497. 
of  clerk  to  perform  duties  in  matter  of  change  of  venue,  500. 
to  offer  evidence,  effect  on  right  to  open  and  close,  543. 
to  formally  enter  default,  effect  of,  1030. 

See  Waiver;  Delay. 

FAILURE  OF  ACCUSED  TO  TESTIFY, 

effect  of  commenting  on  in  argument,  693,  n. 

FALLACIA  ACCIDENTIS, 

fallacy  of  argument  from,  823. 

FALLACIES  AND  ARTIFICES, 

fallacies  to  be  guarded  against  in  framing  theory,  137. 

in  questions  put  to  jury  in  argument,  725. 

definition  of  fallacy,  808. 

weak  argument  should  be  avoided,  809. 

method  of  exposing,  810. 

detecting,  811. 

principal  classes  of,  812. 

illicit  assumption,  813. 

illicit  assumption  in  analogical  reasoning,  814. 

fallacy  of  examples,  815. 

fallacy  of  confusion,  816. 

incomplete  discrimination,  817. 

non  catisa  pro  causa,  818. 

verbal,  819. 

equivocation,  820. 
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FALLACIES  AND  ARTIFICES— Co7itinued. 

begging  tlie  question,  82L 

fallacy  of  experience,  822. 
fallacia  accidentis,  823. 

incomplete  division,  824. 

dilemmas,  825. 

incomj)lete  enumeration,  826. 

incomplete  induction  or  imperfect  generalization,  827. 

non  spjiuitur,  828. 

mistaking  the  point  in  dispute,  829. 

artiOce  of  stating  some  facts  and  suppressing  others,  830. 

suppressing  a  material  factor,  832. 

artitice  of  covert  assumption,  833. 

asserting  deduction  or  inference  as  a  fact,  834. 

referring  to  authorities  not  in  point,  83o. 

stating  objections  to  one's  own  argument,  836. 

stating  propositions  of  adversary  and  then  refuting  them,  837. 

dissecting  and  refuting  probabilities  sei)arately,  838. 

repeating  same  argument  in  different  forms,  839. 

shifting  ground,  840. 

artifice  of  evasion,  841. 

praising  opposing  counsel,  842. 

mingling  false  propositions  with  true,  843. 

insinuation,  844. 

supposed  cases,  845. 

insinuating  disavowals,  846. 

unprofessional  tricks,  847. 

forensic  tactics,  848. 

consultation  with  jurors,  849. 

fairly  stating  and  refuting  objections  in  advance,  850. 

artifice  seldom  successful,  851. 
FALSEHOOD, 

signs  of  in  witnesses,  628. 

by  evading  question,  632. 

detecting  in  witnesses,  637. 

FALSE  IN  ONE  THING  FALSE  IN  ALL, 
meaning  of  the  maxim,  77L 
can  not  be  applied  to  immaterial  matters,  771. 
jury  believing  part  and  rejecting  part  of  a  witness'  testimony,  771. 
instructions  in  regard  to  the  maxim,  771,  903,  n.  4. 

FALSE  PRETENSES, 

whether  money  obtained  by,  a  question  for  the  jury,  435. 

FALSE  -WITNESSES, 

deal  in  generalities,  768. 
betraying  themselves,  769. 


^f- 
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FAVORABLE  EVIDENCE, 

effect  of  demurrer  in  withtlniwing,  861. 

FAVORITE  HYPOTHESIS, 

when  must  not  exclude  others,  131. 

FEDERAL  COURTS, 

averring  diverse  citizenship  of  parties  in,  257. 
rule  in  concerning  special  appearances,  477. 

FEES, 

tendering  to  witnesses,  421. 

FEIGNED  CASES,  ' 

courts  will  not  assume  jurisdiction  of,  232. 

FELLOW-SERVANTS, 

wnen  court  is  to  determine  who  are,  430. 
when  jury  is  to  determine  who  are,  430. 

FEMALE  WITNESSES, 

when  advisable  not  to  cross-examine,  624,  n. 

FICTITIOUS  CASES, 

courts  will  not  assume  jurisdiction  of,  232. 
courts  will  not  entertain,  963. 

FIDUCIARIES, 

when  statute  of  limitations  begins  to  run  against,  288. 
writs  of  garnishment  against,  386. 

FIGURES  OF  SPEECH, 

examples  of  use  of  in  argument,  789. 

FILING  PAPERS, 

how  to  show  filing  of  bill  of  exceptions,  1082. 
when  bill  of  exceptions  considered  filed,  1083 
what  constitutes,  1088. 

FILING  UNDER  ATTACHMENT, 

how  and  when  it  may  be  done,  382. 
FINAL  DECREE, 

definition  of,  1011. 
FINAL  JUDGMENTS, 

judgment  of  nonsuit  is,  882. 
what  they  determine,  1001,  1003. 
what  they  are,  1003. 


INDEX.  1329 

{References  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  II,  §§  472-1090.] 
FINAL  JVDGMENTS— Continued. 

on  ruling  on  demurrer,  1003. 

disposes  of  all  material  issues,  1003. 

when  Older  of  dismissal  is,  1004. 

as  to  some  parties,  but  not  as  to  others,  1005. 

FINDING, 

dismissing  case  before  it  is  announced,  884. 
does  not  determine  suit,  1020. 
judgments  must  follow,  1021. 

See  Speci.\l  Finding;  General  Finding. 
FINDINGS  OF  FACTS, 

presenting  objections  to  by  motion  for  new  trial,  980. 
See  Speci.vl  Finding. 
FORCE  OF  THEORY, 

impaired  by  improbable  hypotheses,  113,  114. 

FOREIGN  CORPORATIONS, 

service  of  process  on,  359. 
when  may  be  garnished,  386,  n. 

FOREIGN  LAWS, 

existence  of,  a  question  for  the  jury,  436. 

FORENSIC  TACTICS, 

in  conduct  of  argument,  848. 
FOREMAN  OF  THE  JURY, 

signing  answers  to  special  interrogatories,  921. 

must  sign  the  verdict,  939. 

FORGETFULNESS, 

witnesses  feigning  on  cross-examination,  640. 
of  witnesses,  766. 

FORM, 

of  submitting  interrogatories  to  jury,  912. 

of  special  verdict,  who  prepares,  930. 

of  the  verdict,  939. 

of  verdict,  court  preparing,  939. 

of  the  verdict,  when  to  object  to,  946. 

of  special  finding,  defects  in,  978. 

of  motion  for  new  trial,  991. 

of  judgment  does  not  determine  its  character,  1004. 

of  decrees,  1009. 

of  judgments,  1018. 

of  a  bill  of  exceptions,  1064. 

See  Defects. 
84 
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FORMA  PAUPERIS, 

appointment  of  attorneys  for  paupers,  201. 

FORMER  ADJUDICATION, 

judgment  of  county  commissioners  will  support  plea  of,  154. 
See  Judgments;  Jurisdictiox. 

FORMER  TRIAL, 

impeaching  witnesses  by  testimony  given  on,  674. 

FORUM, 

choosing,  229. 

FOUNDATION, 

for  introducing  secondary  evidence,  405. 

for  introducing  expert  evidence,  617. 

laying  for  impeaching  witnesses  by  contradictory  statements,  675. 

laying  for  proof  of  witnesses'  bad  character,  678. 

laying  for  appeal,  1036. 

FRAUD, 

effect  of  upon  operation  of  statute  of  limitations,  293. 

without  damages  entitles  one  to  no  relief,  311 . 

service  of  process  obtained  by,  373. 

attachment  on  account  of,  380. 

when  court  or  jury  should  determine  existence  of,  433. 

where  only  one  inference  can  be  drawn,  433. 

rescinding  compromise  for,  452. 

as  ground  for  setting  aside  award,  471. 

withdrawing  appearance  entered  through,  47<S. 

inquiring  into  in  applications  for  continuances,  484. 

impeaching  witness  who  has  been  guilty  of,  672. 

mistaking  badges  of  for,  817. 

directing  a  verdict  in  cases  of,  889. 

what  is  sufficient  finding  of  in  special  verdict,  931. 

in  attempting  to  submit  fictitious  cases,  963. 

FRAUDULENT  PURCHASE, 

election  of  remedy  in  case  of,  274. 

FREEHOLDER, 

when  juror  must  be,  508. 
who  is  regarded  as,  508. 

FUNDAMENTAL  PRINCIPLES, 

effect  of  on  legislative  courts,  155. 
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GARNISHEE, 

service  of  writ  upon,  387. 

appearance  and  answer  of,  387. 

interrogatories  to,  387. 

M'hen  sworn  answer  of  is  suflicient,  387. 

discharge  of,  when  takes  place,  387. 

plaintiff  acquires  only  defendant's  rights  against,  387. 

duty  and  liability  of,  388. 

presenting  defendant's  rights,  388. 

presenting  defendant's  defenses,  388. 

effect  of  payment  by,  388. 

taxing  costs  against,  388. 

waiving  defects  in  service,  475. 

GARNISHMENT, 

what  it  is,  386. 

statute  must  be  strictly  followed,  386. 

when  it  is  permitted,  386. 

against  whom  writ  may  be  issued,  386. 

procedure  in,  387. 

GENERAL  APPEARANCE, 
what  is,  474. 

when  filing  demurrer  operates  as,  474. 
when  motion  to  quash  has  effect  of,  474. 
arguing  merits  of  a  motion,  when  is,  474. 
motion  to  dismiss  bill  for  want  of  equity,  474. 
application  for  a  continuance,  474,  n. 
application  for  a  change  of  venue,  474,  n. 
answer  to  the  merits,  474. 
plea  of  statute  of  limitations,  474. 
effect  of,  475. 

waives  defects  in  process,  475. 
gives  jurisdiction  of  party,  475. 
equivalent  to  personal  service,  475. 
effect  of  by  minors,  475. 
effect  of  in  transitory  actions,  475. 
what  constitutes  by  non-resident,  475 
what  is  waived  by,  475. 

GENERAL  CLASS, 

jurisdiction  of  particular  cases  in  same,  240, 
GENERALITIES, 

false  witnesses  deal  in,  768. 
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GENERALIZATION, 

logical  must  be  pursued,  27. 

of  cases,  71. 

fallacy  of  imperfect,  827. 

GENERAL  FINDINGS, 

what  they  are,  955. 

when  findings  by  the  court  are,  968. 

GENERAL  JURISDICTION, 

See  Jurisdiction. 
GENERAL  PRINCIPLES, 

care  in  application  of,  63. 

referring  to,  80. 

ascertaining  application  of,  799. 

GENERAL  RULES, 

exceptions  to,  73. 

application  of,  75. 

effect  of  harsh  application  of  to  particular  case,  801. 

denying  the  application  of,  802. 

showing  case  to  be  within  exceptions  to,  S02. 

denying  their  application  to  particular  case,  806. 

arguing  for  the  application  of,  807. 

GENERAL  SUBJECT, 

jurisdiction  of,  238. 

jurisdiction  of  distinguished  from  that  of  particular,  240. 

GENERAL  SUBMISSION, 

to  arbitration,  what  is,  454. 

to  arbitration,  what  it  includes,  455. 

GENERAL  SUGGESTIONS, 

to  advocate  in  preparing  evidence,  401. 

GENERAL  VERDICT, 

when  prevails  over  answers  to  interrogatories,  910. 
interrogatories  conditioned  upon  return  of,  914. 
when  answers  to  interrogatories  control  it,  922. 
presumptions  and  intendments  in  favor  of,  923. 
finding  by  court  is  substantially  the  same  as,  968. 
See  Verdict  and  its  Inxidexts. 

GENIUS  OF  SUCCESS, 

lies  in  thorough  preparation  and  hard  work,  2. 

GOOD  CHARACTER, 

supporting  witnesses  by  proof  of,  680. 
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GOOD  FAITH, 

who  determines,  court  or  jury,  433. 
offers  of  evidence  must  be  made  in,  587. 

GOOD  TEMPER, 

counsel  to  preserve  in  examining  witnesses,  630. 

GOVERNMENT, 

departments  of  independent,  143,  185. 

de  facto  state  government,  164,  n. 

relation  of  courts  to  other  departments  of,  185. 

wisdom  in  separating  departments,  185. 

GRANTING  A   NEW  TRIAL. 

discretion  of  court  in,  189,  n. 

GROUNDS, 

for  attachment,  380. 

for  setting  aside  award,  471. 

for  challenging  jurors  for  cause,  517. 

for  challenging  jurors,  trying,  525. 

for  challenging  jurors,  stating  specifically,  530. 

of  objections  to  evidence,  stating  specificalh',  584. 

motion  for  nonsuit  must  specify,  880. 

on  which  motion  for  venire  de  novo  will  lie,  985. 

on  which  new  trials  are  granted,  988. 

discovery  of  new  ones  for  new  trial,  991. 

upon  which  questions  must  be  presented  to  trial  court,  1037. 

motions  addressed  to  pleadings  should  state  grounds  upon  which  they 

are  based,  1040. 
stating  those  of  exceptions,  1061. 
of  objections,  when  to  be  stated  in  bills  of  exceptions,  1074. 

GUARANTOR, 

notice  to,  of  default  of  principal,  327. 

GUARANTY, 

notice  in  cases  of,  327. 

GUARDIANS, 

how  statute  of  limitations  affects,  288. 
effect  of  waiving  service  on  ward,  361. 
garnishment  proceeeings  against,  386. 
may  submit  to  arbitration,  459. 

GUARDIANS  AD  LITEM, 

infants  defending  by,  246,  n. 

GUESSES, 

are  crude  hypotheses,  103. 
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HAND-BILLS, 

are  best  evidence  of  their  contents,  402. 

HARDSHIP, 

uniformity  of  law  sometimes  causes,  801. 

HARM, 

bad  witnesses  cause,  12. 

HARMLESS  ERROR, 

in  admitting  incompetent  evidence  in  trial  by  court,  956. 
in  overruling  motion  to  strike  out,  1040. 

HEARING, 

before  arbitrators,  467. 

See  Trial  by  Court. 
HIGHWAY, 

encroachments  upon,  312. 

HINTS, 

on  subject  of  making  compromises,  446. 
as  to  selecting  jurors,  509. 
as  to  questioning  jurors,  510. 

See  Advice. 
HISTORICAL  CASES, 

study  of  principles  of,  80,  n. 

HOSTILE  FEELINGS, 

as  ground  for  challenging  jurors,  518. 
arousing  jurors'  by  exaggeration,  719. 

HOSTILE  WITNESSES, 

how  to  examine,  609. 

party  impeaching  his  own,  672. 

HOUSEHOLDER, 

when  juror  must  be,  508. 
who  regarded  as,  508. 

HUME'S  METHOD, 

that  of  the  advocate,  716. 
HUSBAND  AND  WIFE, 

confidential  communications  between,  420. 
when  may  submit  to  arbitration,  459. 
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HYPOTHESIS, 

obtaining  client's,  4. 

investigation  of  case  based  on  provisional,  55. 

not  synonymous  with  theory,  W>,  97. 

use  of  in  making  deductions,  98. 

great  lawyers  skillful  in  framing,  99. 

must  be  probable,  100,  101. 

strange  ones  not  expedient,  101. 

definition  as  conmionly  used,  102. 

examples  of,  102. 

value  of,  104. 

necessary  in  comnuinicating  facts,  105. 

imagination  aids  in  framing,  107. 

advocate's  effective  work  in  constructing,  108. 

provisional  or  working,  109. 

unsound  must  be  cast  aside,  1 10. 

untenable  impairs  strength  of  theory,  113. 

improbable  impairs  strength  of  theory,  114. 

inconsistent  ones  to  be  avoided,  138. 

cross-examiner  should  frame,  649. 

attacking  adverse,  751. 

HYPOTHETICAL  INSTRUCTION, 

party  is  entitled  to,  on  his  own  theory,  899. 
improper  when  no  evidence  to  support,  899. 

HYPOTHETICAL  QUESTIONS, 

putting  to  jurors,  526. 
assuming  facts  in  stating,  614. 
when  are  leading,  614. 
stating  to  experts,  617. 
limiting  to  the  evidence,  617. 

I 

IDEAS, 

communicated  by  hypotheses,  105. 

IDEM  SONANS, 

of  names  in  process,  351. 

IDENTIFICATION, 

of  instruments,  witnesses,  etc.,  in  motion  for  new  trial,  991. 

IDENTITY, 

of  persons,  37. 

means  of  identifying  persons,  38. 

of  animals,  39. 
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of  personal  property,  40. 

of  real  property,  41. 

of  documents,  42. 

when  court  determines,  434. 

when  jury  determines,  434. 

error  of  witness  as  to,  648. 

determining  by  inspection,  681. 

IDIOT, 

competency  as  a  witness,  420. 

as  juror,  cliallenging  for  cause,  517. 

IGNORANCE  OR  MISTAKE, 

ground  for  setting  aside  judgments,  168. 
ILLICIT  ASSUMPTION, 

fallacy  of,  in  arguments,  812. 

in  analogical  reasoning,  814. 

ILLNESS, 

in  family  of  juror,  excusing  him,  531. 

ILLUSTRATIVE  ANECDOTES, 

in  argument  to  jury,  701. 
ILLUSTRATIVE  CASES, 

of  wrong  theory  adopted,  89,  90. 

of  good  theory  adopted,  89,  90. 

of  mistake  in  choice  of  remedy,  270,  271. 

of  conclusions  of  law,  425. 

of  allegations  of  fact,  425. 

of  questions  of  law  and  fact,  444. 

of  the  power  of  words,  708. 

of  interlocutory  judgments,  1004. 

See  Examples. 

ILLI'STRATIVE  THEORIES, 

list  of  important  ones  given,  121. 

ILLUSTRATIONS, 

source  of  power  in  address  to  jury,  699. 

use  of  in  argument,  701. 

of  matters  brought  into  record  by  bill  of  exceptions,  1069. 

IMAGINATION, 

use  of  in  forming  theory,  106. 
aids  in  forming  hypotheses,  107. 
its  effect  on  memory  of  witness,  647. 
forming  examples  in  argument  by,  724. 
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IMMATERIAL   INCONSISTENCIES, 

of  testimony,  discussing,  774. 
IMMATERIAL  INTERROGATORIES, 

no  error  in  submitting,  915. 
IMMORALITY, 

impeaching  witnesses  by  proof  of  specific  acts  of,  G77. 

IMPANELING  THE  JURY, 

manner  of,  generally  matter  of  discretion,  189,  n. 

right  to  jury  trial,  504. 

number  of  jurors,  505. 

waiver  of  right  to  jury,  506. 

right  to  impartial  jury,  507. 

qualifications  of  jurors,  508. 

selecting  the  jurors,  509. 

mode  of  questioning  jurors,  510. 

purpose  of  examining  jurors,  oil. 

objects  to  be  kept  in  view,  512. 

peremptory  challenges,  right  to  be  carefully  exercised,  513. 

examination  to  discover  reason  for  peremptory  challenge,  514. 

prejudice  of  jurors,  515. 

challenging  the  array,  5U). 

principal  grounds  of  challenge  for  cause,  517. 

discjualification  on  account  of  interest,  518. 

lack  of  statutory  (lualifications,  519. 

disqualification  because  of  relationshij),  520. 

disqualification  because  of  personal  hostility  and  bias,  521. 

disqualification  because  of  pending  lawsuit,  522. 

disqualification  because  of  dependence  on  party,  523. 

disqualification  on  account  of  opinion,  524. 

trying  grounds  of  challenge,  525. 

examination  of  juror  on  voir  dire,  526. 

peremptory  challenges,  number,  527. 

when  right  to  challenge  must  be  exercised,  528. 

waiver  of  objections  to  jurors,  529. 

grounds  of  challenge  must  be  specific,  530. 

excusing  jurors,  531. 

saving  questions  for  appeal,  532. 

IMPARTIAL  JURY, 

right  to,  507. 
IMPARTIAL  VERDICT, 

selecting  jurors  who  think  they  can  render,  524. 
IMPEACHABLE  AVITNESS, 

sustaining  on  re-examination,  664. 
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IMPEACHMENT, 
of  award,  471. 

parol  evidence  to  impeach  award,  471. 
of  interpreter's  interpretation  of  testimony,  B19. 
when  jurors  may  impeach  their  own  verdict,  949. 
of  verdict,  otherwise  than  by  jurors'  affidavits,  988. 

See  Impeachment  of  Witnesses. 

IMPEACHMENT  OF  WITNESSES, 

impeachment  of  party's  own  witness,  671,  672. 

riglit  to  impeach  witness  of  adverse  party,  673. 

by  proof  of  contradictory  or  inconsistent  statements,  674. 

laying  the  foundation  for,  675. 

by  evidence  of  character  or  reputation,  676. 

specific  acts  of  immorality,  677. 

laying  foundation  for  proof  of  bad  character,  678. 

cross-examination  of  impeaching  witness,  679. 

corroborating  and  sustaining  impeaching  witnesses,  680. 

IMPEACHING  WITNESS, 

when  he  may  be  impeached,  673. 

when  must  know  reputation  of  witness  sought  to  be  impeached,  678. 

cross-examination  of,  679. 

IMPERFECT  GENERALIZATION, 

fallacy  of,  827. 

IMPERFECT  RECOLLECTION, 

of  witnesses,  commenting  on,  766. 

IMPLICATION, 

of  power  of  courts,  247. 

IMPLIED  CONTRACTS, 

election  to  sue  on,  272. 

when  cause  of  action  on  accrues,  289. 

IMPLIED  NOTICE, 

jury  determines  facts  constituting,  438. 

IMPORTANCE, 

of  the  right  to  open  and  close,  533. 

of  the  opening  statement,  545. 

of  good  impression  in  delivery  of  evidence,  568. 

of  making  specific  objections,  584,  1041. 

of  probability  in  argument  to  the  jury,  745. 

of  argument  of  questions  of  law,  782. 

of  excepting  at  the  time  ruling  is  made,  1046,  1047,  1048. 
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IMPOTKNCY, 

establishing  by  inspection  in  divorce  suits,  681. 

IMPRESSIONS, 

first  of  jurors  are  generally  V)est,  545. 
created  by  delivery  of  evidence,  508. 

IMPROBABLE  HYPOTHESES, 

impair  force  of  theory,  114. 
nil»RISONMENT, 

its  effect  on  operation  of  statute  of  limitations,  305. 

INADEQUATE  DAMAGES, 

as  ground  for  new  trial,  988,  989. 
INCIDENTAL  JURISDICTION, 

is  annexed  to  principal,  247. 
INCIDENTAL  MATTERS, 

use  of  to  support  witnesses,  772. 
INCOMPETENCY  OF  WITNESSES, 

what  establishes,  420. 

insanity  affecting,  420. 

transactions  with  decedents,  420. 

confidential  communications,  420. 

INCOMPETENT  EVIDENCE, 

effect  of,  592. 

right  to  introduce  evidence  to  meet  it,  592. 

effect  of  admitting  in  trial  by  court,  956. 

INCOMPLETE  DEDUCTION, 

fallacy  of,  827. 

INCOMPLETE   DISCRIMINATION, 

the  fallacy  of,  817,  820. 

confuses  counsel  in  preparing  instructions,  817. 

INCOMPLETE   DIVISION, 

fallacy  of,  824. 
INCOMPLETE  ENUMERATION, 

fallacy  of,  826. 
INCOMPLETE.  EXPLANATION, 

in  argument  to  jury,  727. 
INCOMPLETE   INSTRUCTIONS, 

when  not  erroneous,  904. 

See  Instri'ctions. 
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INCONSISTENCY, 

is  to  be  avoided  in  hypotheses,  138. 

effect  of  on  narrative,  732. 

discussing  immaterial,  in  testimony,  774. 

INCONSISTENT  REMEDY, 

selection  of  one  bars  the  other,  276. 

INCONSISTENT  STATEMENTS, 

impeaching  witnesses  by  proof  of,  674. 
commenting  on  those  made  at  different  times,  776. 

INCONVENIENCE, 

argument  drawn  from,  forcible,  122. 

INDEBTEDNESS, 

when  is  a  conclusion  of  law,  425. 

INDEPENDENT  MATTERS, 

referring  to,  on  re-examination,  665. 

INDICTMENT, 

finding  at  adjourned  term  of  court,  171. 

INDIRECT  ATTACK, 

in  argument  to  the  jury,  754. 

See  Collateral  Attack. 

INDIRECT  IMPEACHMENT, 

See  Impeachment  of  Witnesses. 

INDUCTION, 

rules  of,  must  be  observed,  27. 

INFAMOUS  CRIME, 

impeaching  witness  by  showing  conviction  of,  673. 

INFAMY, 

witness  not  compelled  to  answer  questions  which  tend  to  expose  him 
to,  656. 

INFANTS, 

courts  of  equity  take  charge  of,  245. 

authority  to  adjudge  status  of,  246. 

how  statute  of  limitations  affects,  305. 

demands  upon,  316. 

service  of  process  on,  361. 

waiver  of  service  on  by  guardian,  361. 

service  on  parents  of,  361. 
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INFANTS-  Continued. 

judgments  against  without  personal  service,  361. 
when  tliey  are  competent  witnesses,  420. 
submission  to  arbitration  by  voi<hible,  459. 
may  be  arbitrators,  4(55. 
effect  of  general  appearance  by,  475. 

INFERENCES, 

not  sought  from  witnesses,  14. 

definition  of,  21. 

basis  for  argument,  21. 

ground  work  of,  22. 

must  be  based  upon  evidence,  22. 

repeated  become  maxims,  71. 

arising  from  decision  that  jurisdiction  exists,  259. 

where  record  is  silent  as  to  jurisdicti(Mial  facts,  261. 

where  more  than  one  can  be  drawn  jury  must  draw,  424. 

witnesses  drawing  on  the  examinatinn-in-chief,  607. 

should  be  separated  from  facts  in  examination  of  witnesses,  642. 

witnesses  giving  in  place  of  facts,  643. 

what  ones  a  demurrer  to  the  evidence  admits,  858. 

of  fact,  jury  must  make  in  special  verdicts.  931.  ' 

of  fact  can  not  be  made  in  agreed  case,  965. 

special  finding  can  not  be  aided  by,  973. 

should  be  specifically  slated  in  special  finding,  974. 

not  made  in  favor  of  bills  of  exceptions,  1058. 

INFERENTIAL  FACTS, 

must  be  stated  in  special  finding,  974. 
INFERIOR  JURISDICTION, 

courts  of,  151. 
INFERIOR  TRIBUNALS, 

presumptions  as  to  their  jurisdiction,  256. 
INFLUENCE, 

of  probabilities,  20. 

of  vanity  on  advocate,  706. 

INFORMALITIES, 

effect  of  in  order  granting  a  change  of  venue,  499. 
See  Defect, 

INFORMATION, 

as  to  business  of  client,  47. 
INFRINGEMENT  OF  PATENTS, 
enjoining,  391. 
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INHERENT  POWER, 

courts  possess,  to  frame  rules,  187. 
INJUNCTION, 

jurisdiction  in  cases  of,  244. 

incidental  jurisdiction  to  issue,  247. 

what  it  is,  390. 

modern  tendency  to  extend  use  of,  390. 

classes  and  kinds  of,  390. 

issuing  temporary,  390. 

when  lies,  390. 

against  corporations,  391. 

against  collection  of  illegal  taxes,  391. 

against  enforcement  of  street  improvement  assessments,  391. 

against  interfering  with  lateral  support,  391. 

against  trespass,  391. 

against  clouding  title  to  land,  391. 

against  commission  of  waste,  391. 

against  infringing  copyrights,  trade-marks  and  patents,  391. 

against  exposure  of  trade  secrets,  391. 

to  stay  proceedings  in  action  at  law,  391. 

against  transfer  of  negotiable  instrument,  391. 

auxiliary  remedy  on  appeal,  391. 

is  a  remedy  which  acts  on  the  person,  391. 

procedure  in  securing,  392, 

verification  of  bills  for,  392. 

showing  irreparable  injury,  392. 

giving  notice  of  application  of  when  there  is  time  to  do  so,  392. 

averment  of  urgency  for  issuing,  392. 

allegations  of  bill  for  must  be  clear  and  positive,  392. 

should  issue  if  bill  makes  prima  facie  case,  392. 

suspending  until  appeal  can  be  taken,  392. 

effect  of  appeal  from  decree  granting,  392. 

INJUSTICE, 

attacking  a  rule  because  it  works,  801. 

showing  how  application  of  a  rule  of  law  will  produce,  806. 

IN  PERSONAM, 

judgment,  243. 

jurisdiction,  244. 

judgment  on  service  by  publication,  362. 

lis  pendens  notice  in  actions,  396. 

See  Proceedings  in  Personam. 

IN   REM, 

jurisdiction  in,  what  it  is,  243. 
lis  pendens  notice  in  actions,  396. 

See  Proceedings  in  Rem. 
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[Refprences  are  to  Sections,   Vol.  J,  §§  1-471,  Vol.  II,  §§  472-1 000. '\ 
INSANITY, 

its  effect  on  operation  of  statutes  of  limitations,  305. 

rendering  witnesses  incompetent,  420. 

when  is  a  question  for  tlie  jury,  444. 

showing  to  impeach  witnesses,  673. 

cautionary  instructions  in  regard  to  defense  of,  903. 

effect  of  juror  yjecoming  insane,  943. 

INSANITY  PROCEEDINGS, 

statu.t  of  persons  in,  245. 

INSCRIPTIONS, 

secondary  evidence  of,  404. 
INSINCERITY, 

signs  of,  in  witnesses,  628. 
INSINUATING  DISAVOWALS, 

artifice  of,  846. 
INSINUATION, 

artifice  of,  844. 
INSOLVENCY, 

when  not  ground  for  attachment,  380. 
INSPECTION, 

of  written  instruments,  15. 
INSPECTION  AND  VIEW, 

inspection  of  persons,  in  what  cases,  681. 

inspection  and  physical  examination  in  criminal  cases,  682. 

physical  examination  of  plaintiff  in  personal  injury  cases,  683. 

order  for  inspection  of  person,  684. 

of  chattels,  685. 

experiments  and  practical  tests,  686. 

view  by  jury,  687. 

object  of  view,  688. 

manner  of  proceeding,  689. 

photographs  and  diagrams,  690. 

INSPECTION  OF  DOCUMENTS, 

notice  for,  328. 
INSPECTION  OF  PLACE  OR  THING, 

better  than  verbal  description,  7. 
INSTRUCTING  THE  JURY, 

province  of  court  and  jury,  891. 

English  rule  in  federal  courts,  892. 

what  may  be  considered  as  part  of  the  charge,  893. 
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^References  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  II,  §§  472-1090.} 
INSTRUCTING  THE  3VRY—Co7itinued. 
written  instructions,  894. 
preparing  tlie  instructions,  895. 
requesting  instructions,  896. 
compliance  with  request  for  instructions,  897. 
modification  of  instructions  requested,  897. 
essential  elements  and  limits  of  charge,  898. 
instructions  must  be  pertinent,  899. 
disputed  facts  should  not  l)e  assumed,  900. 
as  to  weight  or  credibility  of  evidence,  901. 
giving  undue  prominence  to  particular  evidence,  902. 
cautionary  instructions,  903. 
construing  instructions,  904. 
withdrawing  and  correcting  instructions,  905. 
additional  instructions,  906. 
recalling  jury,  906. 
excepting  to  instructions,  907. 
when  erroneous  instruction  is  not  fatal.  908. 

presumptions  that  instructions  were  understood  and  obeyed,  940. 
giving  or  refusing  instructions  as  ground  for  new  trial,  988,  n. 
effect  of  rendering  verdict  contrary  to  erroneous  instructions,  988. 
separate  assignment  in  motion  for  new  trial  as  to  each  instruction,  991. 

INSTRUCTIONS, 

See  Instructing  the  Jury. 

INSTRUMENTALITIES, 

in  exercise  of  jurisdiction  of  courts,  233. 
INSTRUMENTS  OF  EVIDENCE, 

written  ones  best  evidence,  328. 

proper  ones  must  be  selected,  400. 

general  suggestions,  401. 

primary  and  secondary  evidence,  402. 

best  evidence  must  be  produced,  general  rule,  403. 

when  secondary  evidence  is  admissible,  404. 

laying  foundation  for  secondary  evidence,  405. 

notice  to  produce  documents,  406. 

depositions,  407. 

rules  governing  taking  of  depositions,  408. 

certificate  to  depositions,  409. 

return  and  publication  of  depositions,  410. 

motion  to  suppress  depositions,  411. 

use  of  depositions,  412. 

waiver  of  objections  to  depositions,  413. 

discovery,  examination  of  party  before  trial,  414, 

choice  of  instruments  of  evidence,  415. 

competency  of  should  be  ascertained  before  trial,  416. 
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\_Beferences  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  II,  §§  47 'J -1000.] 
INSTRUMENTS  OF  EVIDENCE— C'on<m«ed. 

tendency  of  modern  legislation  regarding,  417. 
competency  of  to  be  determined  l)y  court,  418. 
objections  to  competency  of,  41i). 
incompetency,  grounds  of  objection,  420. 
witnesses,  subpoena,  attachment,  421. 
real  evi<lence,  422. 

INTENDMENTS, 

none  in  favor  of  jurisdiction  of  inferior  courts,  256. 
where  reconl  is  silent  as  to  jurisdictional  facts,  261. 
against  party  who  demurs  to  the  evidence,  857. 
in  favor  of  general  verdict,  923,  940. 
not  made  in  favor  of  special  verdicts,  9-32,  933. 
special  finding  can  not  be  aided  by,  y/d. 

INTENT, 

when  a  question  for  the  jury,  431,  435. 
when  law  presumes,  435. 
determining  by  direct  evidence,  435. 

INTERCOURSE  WITH  WITNESSES, 
counsel's  must  be  guarded,  12. 

INTEREST  OF  JURORS  AND  WITNESSES, 
that  of  the  public  in  courts,  157. 
disqualifying  master  in  chancery,  196. 
effect  on  action  of  judge  distjualified  by,  209. 
disqualification  of  judge  by  reason  of,  211. 
disqualifying  witness,  420. 
when  it  disqualifies  witness,  420. 
what  will  disqualify  arbitrator,  465. 
as  ground  for  change  of  judge,  502. 
of  jurors  as  ground  for  challenge,  517. 
disqualification  of  jurors  on  account  of  518. 
various  illustrations  of  interested  jurors,  518. 
party  who  has,  not  subject  to  order  separating  witnesses,  562. 
showing  witness  to  have  by  cross-examining,  641. 
as  affecting  motive  of  witnesses,  763. 
discussing  witnesses,in  argument,  770. 

interp:st  on  demands, 

demand  affecting  recovery  of  interest,  313. 
when  tender  stops,  420. 

interested  witness, 

how  to  treat  on  cross-examination,  643. 
motives  of,  763. 
how  treated  in  argument,  770. 
85 
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lEeferences  are  to  Sections,  Vol.  I,  §§  1-47  7,  Vol.  II,  §§  472-1000.] 
INTERFERENCE, 

courts  interfering  with  each  other's  process,  193. 

INTERIM, 

between  adjournments  of  court,  174,  175. 

INTERLOCUTORY  DECREE, 
definition  of,  1011,  1012. 
when  a  decree  is  interlocutory,  1012. 

INTERLOCUTORY  JUDGMENTS, 

definition  of,  1006. 
illustrative  cases,  1007. 

INTERLOCUTORY  ORDERS, 

when  may  be  changed,  191 
appeals  from,  235. 

INTERMEDIATE  ORDERS, 
examples  of,  1004. 

INTERPRETATION, 

of  statutes,  78. 

of  statutes  a  question  for  the  court,  436. 

of  testimony  by  interpreter,  impeaching,  619. 

INTERPRETER, 

examining  deaf  and  dumb  witnesses  through,  618. 
examining  witness  who  can  not  speak  English,  619, 
should  be  sworn  to  interpret  correctly,  619. 

INTERROGATING  JURORS, 

objects  to  Vje  kept  in  view,  512. 

INTERROGATORIES, 

taking  depositions  by,  408. 
filing  with  pleadings,  414. 
criminating  answers  to,  414. 

INTERROGATORIES  TO  GARNISHEE, 
right  to  propound,  387. 

INTERROGATORIES  TO  THE  JURY, 

practice  and  object  of  submitting,  909. 

when  advisable,  910. 

right  to  propound,  911. 

form  and  manner  of  submitting,  912. 

may  be  leading,  912. 

when  must  be  requested,  912. 
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[Eeferences  are  to  Sections,  Vol.  I,  §§  2-471,  Vol.  II,  §§  472-1090.] 
INTERROGATORIES  TO  THE  JURY— Continued. 

should  be  material  and  call  for  facts,  915. 

effect  of  refusal  to  submit,  916. 

when  they  may  be  withdrawn,  917. 

must  be  fully  and  fairly  answered,  918. 

objections  to,  919. 

answers  to  be  signed  by  foreman,  921. 

See  Special  Intekkogatories. 

INTERVIEW, 

advantage  of  personal  with  witnesses,  7. 

INTOXICATION, 

impeaching  witnesses  by  showing,  673. 
INTRODUCTION  OF  EVIDENCE, 

importance  of  good  impression  in  beginning,  568. 

adopting  orderly  arrangement,  569. 

natural  order  of  facts  should  be  adopted,  570. 

attention  to  details,  571. 

discretion  as  to  order  of,  572. 

proper  order  of,  573. 

irrelevant  on  promise  to  make  relevant,  576. 

should  not  be  piecemeal,  577. 

re-opening  case  to  permit,  578. 

keeping  incompetent  from  jury,  579. 

objection  should  be  made  only  to  harmful,  580. 

objections  should  be  supported,  581. 

written  objections  to,  582. 

objections  to  leading  questions,  583. 

objections  where  question  is  proper  but  answer  incompetent,  584. 

objections  where  there  are  several  parties,  585. 

offer  after  objection,  587. 

trial  of  competency  of  witnesses,  588. 

extent  and  method  of  preliminary  examination  of  witnesses,  589. 

interposing  questions  to  determine  competency  of  evidence,  590. 

exception  to  ruling  on  objection,  591. 

effect  of  irrelevant  evidence,  592. 

withdrawing  evidence,  593. 

striking  out  evidence,  594. 

quantity  of  evidence,  595. 

INTRODUCTORY  QUESTIONS, 

to  open  way  for  testimony,  598. 

INVENTION, 

ground  work  and  materials  of,  737. 
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[References  are  to  Sectio7is,  Vol.  I,  §§  1-471,  Vol.  II,  §§  472-1090.'] 
INVESTIGATING  THE  FACTS, 
object  of  in  preparation,  26. 

See  Learning  and  Preparing  the  Facts. 

INVESTIGATING  THE  LAW, 

provisional  hypothesis,  basis  for,  55,  56. 
importance  of  provisional  hypotheses  in.  111. 

See  Ascertaining  and  Preparing  the  Law  of  the  Case. 

IRREGULARITIES, 

effect  of  in  judgments,  263. 

in  style  of  process,  348. 

amending  those  in  summons  or  return,  355. 

as  ground  for  setting  aside  award,  471. 

in  conduct  of  view  by  jury,  689. 

in  giving  additional  instructions,  906. 

in  return  of  sealed  verdict,  943. 

IRRELEVANT  ARGUMENTS, 

effect  of,  750. 

IRRELEVANT  INSTRUCTIONS, 
no  error  in  refusing,  899. 

IRRELEVANT  MATTERS, 

examining  witnesses  on  for  purpose  of  impeachment,  658. 

IRRELEVANT  QUESTIONS, 

not  to  be  asked  a  witness,  611. 

IRRELEVANT  TESTIMONY, 

effect  of,  592. 

right  to  introduce  evidence  to  meet,  592. 

IRREPARABLE  INJURY, 

showing,  in  injunction  proceedings,  392. 

ISSUE  OF  FACT, 

existence  of  cause  for  entry  of  mine  pro  tunc  order  is,  192,  n. 
closed  by  demurring  to  the  evidence,  856. 

ISSUES, 

evidence  must  be  confined  to,  87. 

new,  can  not  be  made  on  appeal,  140. 

judgment  outside  of,  when  void,  231. 

right  to  open  and  close  where  there  are  several  issues,  540. 

impeaching  witnesses  by  matters  relevant  to,  674. 

instructions  should  be  pertinent  to,  898,  899. 
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ISSUES—  (Jonlimied. 

verdict  must  conform  to,  942. 

effect  of  special  finding  outside  of,  977. 

definition  of,  1000,  n.  1. 

two  kinds,  law  and  fact,  1000. 

how  issues  of  fact  are  formed,  1000,  n.  2. 

determination  of,  1001. 

ISSUES  AS  AFFECTING  VALIDITY  OF  JUDGMENT, 
judgment  wholly  outside  of  void,  231. 
judgment  on  special  finding  outside  of,  validity,  977. 

J 

JOINDER, 

in  demurrer  to  the  evidence,  868. 
JOINT  EXCEPTIONS, 

to  instructions  to  jury,  construction  of,  907. 

JOINT  JUDGMENTS, 

when  must  be  rendered  where  there  are  several  defendants,  1022. 

JOINT  MOTIONS, 

effect  of  for  new  trial,  989. 
for  new  trials,  992. 

JOINT  OWNERS, 

when  may  submit  to  arbitration,  459. 

JOINT  PARTIES, 

number  of  peremptory  challenges  to  which  they  are  entitled,  527. 

nonsuit  in  case  of,  877. 

final  judgment  in  case  of,  1005. 

JUDGES  AND  JUDICIAL  OFFICERS, 

invested  with  elements  of  sovereignty,  143. 

de  facto  where  no  de  jxire  office,  146. 

limited  as  to  exercise  of  discretion,  189. 

power  to  appoint  officers  in  their  courts,  198. 

definition,  203. 

duties  of  a  judge,  204. 

judicial  duties  and  functions,  205. 

only  judicial  duties  can  be  imposed  on,  206. 

duties  can  not  be  delegated,  207. 

de  facto,  20^. 

what  constitutes  de  facto,  209. 

judge  in  one's  own  cause,  210. 

disqualification  by  interest.  211. 

what  degree  of  interest  disqualifies,  212. 
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JUDGES  AND  JUDICIAL  OFFICERS— Cora«mtied. 
collateral  attacks  on  right  to  decide,  213. 
questioning  right  to  decide  on  appeal,  214. 
appeal  not  collateral  attack  on  right  to  decide,  215. 
disqualiiication  because  of  relationship,  216. 
statutory  disqualifications,  217. 
necessity  compelling  to  act,  218. 
change  of  judge,  219. 
power  to  appoint  special  judges,  220. 
special  judges,  221. 

who  appoints  judges  pro  tempore,  222. 
determining  necessity  of  appointing  special  judge,  223. 
mode  of  appointing  special  judges,  224,  225. 
objections  to  special,  226. 

presumption  of  regularity  in  appointing  special,  227. 
authority  of  special,  228. 

not  as  liberal  in  awarding  damages  as  jurors,  281. 
delay  and  partiality  of,  284. 
censuring  counsel  for  failing  in  duty,  329. 
granting  injunction  in  term  or  vacation,  392. 
judge  determines  questions  of  law,  423. 
change  of  venue  from  as  well  as  from  county,  490. 
change  of,  502. 

ordering  change  of  venue  on  their  own  motion,  502. 
presenting  documentary  evidence  to,  587. 
granting  permission  to  ask  leading  questions,  601. 
right  to  refuse  to  hear  argument,  691. 
are  reluctant  to  depart  from  precedents,  797. 
reluctant  to  disturb  verdict  of  jury,  874. 
limiting  their  power  by  asking  special  verdict,  929. 
duty  of  judge  to  settle  bills  of  exceptions,  1062. 
signature  of  judge  to  bills  of  exceptions,  1078. 
judge's  signature  essential  to  bills  of  exceptions,  10S5. 
judge  trying  case  must  sign  bills  of  exceptions,  1086. 
effect  of  judge's  death  or  resignation  on  bills  of  exceptions,  1086. 
compelling  judge  to  sign  bills  of  exceptions,  1087. 
judge  can  not  be  compelled  to  adopt  [particular  form  of  bill  of  excep- 
tions, 1087. 

JUDGE  AND  JURY, 

trial  by  judge  instead  of  jury,  279. 
province  of  each,  423,  424. 

JUDGMENT, 

of  legislature  can  not  be  collaterally  attacked,  148. 
void  when  beyond  power  of  court,  151. 
when  lien  of  attaches,  158. 


INDEX. 


1351 


[Hrferences  are  to  Sections.  Vol.  I,  §§  !~471,  Vol.  If.  §§  47-J-10;)O.] 
JUDCJ  'SIE^T—Conliimi'd. 

effect  of  one  entered  :it  irregular  term  of  court,  1(;2. 

rendered  in  vacation,  174. 

effect  of  court  deciding  regularity  of  its  session,  183. 

entry  of,  190. 

effect  of  where  there  is  no  jurisdiction,  221». 

effect  of  collateral  attack  against,  230. 

beyond  issues,  231. 

in  personam,  243. 

courts  giving  concerning  lands  in  another  state,  252. 

presumptions  as  to  one  taken  ])y  default,  258. 

assuming  jurisdiction  implies  one,  259. 

distinction  between  foreign  and  domestic,  261. 

contradicting  by  oral  evidence,  261. 

collateral  attack  on  void  one,  263. 

effect  of  on  termination  of  jurisdiction,  265. 

void  when  court  exceeds  its  jurisdiction,  266. 

of  jurors  on  facts  better  than  that  of  judges,  283. 

effect  of  statute  of  limitations  on,  294. 

can  not  be  given  without  notice  or  waiver  of  notice,  342. 

assault  on  one  based  on  defective  process,  346,  350,  n. 

attack  where  there  is  a  decision  as  to  existence  of  jurisdictional  facts,  346. 

against  individual  property  of  partner,  360. 

against  infants  where  there  is  no  service,  361. 

rendered  on  insutlicient  publication,  367. 

nature  of,  against  garnishee  upon  default,  387. 

award,  when  has  effect  of,  469. 

■rendering  on  award,  470. 

on  demurrer  to  the  evidence,  870. 

of  nonsuit  a  final  one,  882. 

on  verdict  directed  by  the  court,  887. 

motion  for  on  special  findings,  924. 

what  special  verdict  nnist  contain  in  order  to  support,  933. 

motion  for  on  special  verdict,  934. 

can  not  be  rendered  on  a  verdict  outside  of  the  issues,  942. 

in  an  agreed  case,  967. 

will  not  be  supported  by  special  finding  outside  of  the  issues,  977. 

remedy  where  it  does  not  conform  to  special  finding,  983. 

motion  in  arrest  of,  996. 

motion  for  non  obstante,  997. 

motion  for  on  special  findings,  998. 

when  advisable  to  make  motion  in  arrest  of,  1039. 

JUDGMENTS   AND   DECREES, 

must  be  within  the  scope  of  the  issues,  231. 
judgments  and  decrees  generally,  999. 
nature  of  a  judgment,  1000. 
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JUDGMENTS  AND  DECREES— Co?t<2«Med. 
determination  of  the  issue,  1001. 
sijlitting  demands,  1002. 
final  judgments,  1003,  1005. 

form  of  judgment  does  not  determine  its  character,  1004. 
exceptional  cases,  1005. 
independent  issues,  1005. 
interlocutory  judgments,  1006,  1007. 
decrees,  lOok 

form  and  content  of  decrees,  1009. 
requisites  of  decrees,  1010. 
classes  of  decrees,  1011. 
interlocutory  decrees,  1012. 

judgment  upon  issues  of  law  presented  by  demurrer,  1013. 
judgment  on  dilatory  pleas  or  answers,  1014. 
entry  of  judgment,  1015. 

should  be  entered  in  book  designated  by  law,  1016. 
time  of  entering  judgments,  1017. 
form  and  contents  of  judgments,  1018. 
construction  of  judgments  and  entries,  1019. 
verdict  or  finding  not  conclusive,  1020. 
judgment  must  follow  verdict  or  finding,  1021. 
joint  and  several  judgments,  1022. 
where  pleas  or  answers  in  bar  are  filed,  1023. 
by  default,  1024. 
what  default  admits,  1025. 

jurisdiction  must  exist  to  authorize  judgment  by  default,  1026. 
what  constitutes  a  default,  1027. 
time  to  plead,  computation  of,  1028. 
default,  1029. 
amended  pleadings,  1029. 
rule  to  answer  or  reply,  1029. 
effect  of  failure  to  formally  enter  default,  10.30. 
default  does  not  admit  amount  of  damages,  1031. 
relief  from  judgments  by  default,  10.32. 
entries  nunc  pro  tunc,  1033. 
objections  to  judgments,  1034. 
time  when  right  to  appeal  from  begins  to  run,  1036. 

JUDICIAL  DECISIONS, 

determining  weight  and  influence  of,  64. 

how  they  should  be  considered,  65. 

considerations  affecting  weight  of,  66. 

authority  only  in  jurisdiction  where  pronounced,  67. 

discussing  in  argument,  796. 

attacking  in  argument,  798. 
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JUDICIAL  DISCRETION, 
nature  of,  189. 

See  Discretion. 

JUDICIAL  DUTIES, 

what  are,  205. 

distinction  between  and  ministerial,  205. 

tpinsi,  205. 

only  can  be  imposed  on  judges,  206. 

can  not  be  delegated,  207. 

JUDICIAL  FUNCTIONS, 

can  not  be  exercised  by  legislature,  143. 

must  be  exercised  by  courts  or  judges,  205,  206. 

can  not  be  delegated,  207. 

JUDICIAL  NOTICE, 

taken  of  regular  terms  of  court,  182. 

not  taken  of  special  terms,  182. 

taken  of  judges  and  officers  of  courts,  182. 

not  taken  of  rules  of  other  courts,  188. 

in  matter  of  notice  for  taking  depositions,  408. 

of  authority  of  an  agent,  426. 

JUDICIAL  POWER, 

courts  are  the  repository  of,  142,  205,  206. 

source  of,  144. 

what  it  embraces,  178. 

exercise  of  by  ministers  of  courts,  205. 

incapable  of  delegation,  207. 

JUDICIAL  PROCEEDINGS, 

void,  voidable  and  regular,  263. 

See  Jurisdiction;  Courts. 

JUDICIAL  TRIBUNAL, 

parties  can  not  create  by  agreement,  142. 
discretionary  powers  of,  189. 

jurisdiction  can  not  be  conferred  by  consent,  232,  235,  267. 
See  Courts;  Judges  and  Judici.m.  Officers. 

JURISDICTION, 

comes  from  law  an<l  not  from  acts  or  agreements,  141.  n. 

defined  by  constitution  can  not  be  altered  by  lecislature,  144,  149. 

original  may  be  given  to  ajipellate  tribunals,  149. 

exclusive,  original  and  general  discussed,  150. 

courts  of  inferior  and  superior,  151,  152. 
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courts  of  limited,  153. 
courts  can  not  divest  themselves  of,  157. 
effect  of  unauthorized  adjournment  on,  173. 
determining  court  in  which  to  sue,  229. 
definition  of,  230. 
•   power  to  hear,  230. 
proceedings  coram  judice,  230. 
elements  of,  231. 
what  constitutes,  231 . 
source  of,  232. 

derived  from  the  constitution,  232. 
instrumentalities  in  exercise  of,  233. 
nature  of  decision  does  not  affect,  233, 
implied  decision  that  it  exists,  233. 
of  the  general  subject,  233,  238. 
classification  of,  234. 
appellate,  235. 
original,  236. 

when  it  attaches,  236,  237. 
exclusive  and  concurrent,  237. 
of  the  particular  subject,  239. 
distinction  between  general  and  particular,  240. 
equity,  241. 
test  of  equity,  241. 

objections  to  exercise  of  by  courts  of  equity,  241. 
validity  of  decrees,  241. 

does  not  exist  in  equity  where  remedy  at  law,  241. 
at  law,  242. 
in  rem,  243. 
in  personam,  244. 

to  determine  status  of  persons,  245. 
in  divorce  cases,  245. 

residence  as  affecting  proceedings  for  divorce,  245. 
over  property  in  divorce  cases,  245. 
of  proceedings  in  insanity  cases,  245. 
to  determine  status  of  children,  246. 
incidental,  247. 
acquisition  of,  248. 
conflict  of,  248. 

retaining  after  once  acquired,  249. 
conferring  by  admission  of  facts,  249. 
of  property  within  territory  of  a  sovereign,  250. 
territorial,  251. 

of  state  courts  do  not  extend  beyond  state  Hues,  249. 
influence  of  common  law  upon,  249. 
of  local  actions,  252. 
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nature  of,  252. 

extent  of,  252. 

of  transitory  actions,  253. 

domicile  as  affecting,  254. 

as  affected  by  change  of  domicile,  254. 

{iresumption  of,  255,  25(). 

of  superior  courts,  255. 

of  inferior  courts,  256. 

averment  of  jurisdictional  facts,  257. 

judgment  by  default,  258. 

assumption  of  jurisdiction  in  cases  of  default,  258. 

effect  of  assuming,  259. 

conclusiveness  of  decision  that  jurisdictional  facts  exist,  260. 

recitals  of  jurisdictional  facts   261. 

effect  of  silence  of  record,  261. 

collateral  proceedings,  262. 

objections  to,  264. 

loss  of,  265. 

continuance  of  presumption,  265. 

exceeding,  266. 

effect  of  erroneous  decision,  266. 

exceeding  by  going  beyond  general  subject,  266. 

estoppel  to  deny,  267. 

transfer  of,  268. 

acquiring  of  foreign  corporations,  359. 

of  subject  can  not  be  given  by  consent,  371. 

what  kind  of  notice  gives,  372. 

right  of  garnishee  to  question,  388. 

effect  of  general  appearance,  475. 

when  there  is  a  waiver  of  objections  to,  475. 

when  special  a])pearance  confers,  477. 

effect  of  change  of  venue  on,  501. 

effect  on  when  parties  consent  to  change  of  venue,  501. 

in  agreed  case,  how  sliown,  964. 

must  exist  to  authorize  judgment  by  default,  1026. 

of  subject  may  be  questioned  at  any  time,  1042. 

JURISDICTIONAL   FACTS, 

averment  of,  257. 

recital  of,  261. 

decision  upon  conclusive,  260. 

silence  of  record,  presumption,  258. 

JURISPRUDENCE. 

is  a  practical  science,  61. 
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resent  efforts  to  deceive  them,  28. 

making  the  facts  evident  to,  35. 

prejudice  of,  48. 

give  little  heed  to  improbable  hypotheses,  100,  113. 

details  logically  arranged  impress,  115. 

yield  to  their  own  experience,  124. 

yielding  to  sympathy,  278. 

their  judgment  on  facts  good,  283. 

bound  to  take  the  law  as  given  by  the  court,  424. 

number  of,  505. 

qualifications  of,  508. 

right  to  challenge  for  cause,  508. 

freeholders  and  householders,  508. 

when  must  be  electors,  508. 

educational  qualifications,  508. 

selecting,  509. 

manner  of  questioning,  510. 

purpose  of  examining,  511. 

evading  questions  put  to  them,  511. 

best  to  examine  each  one,  511. 

objects  to  be  kept  in  view  in  examining,  512. 

right  to  challenge  peremptorily  to  be  carefully  exercised,  513. 

deciding  whether  to  challenge  peremptorily,  514. 

examining  with  reference  to  prejudice,  515. 

grounds  for  challenging  for  cause,  517. 

interest  of  as  a  ground  for  challenge,  517,  518. 

lack  of  statutory  qualifications,  519. 

effect  of  previous  service  within  certain  period,  519. 

disqualification  of  because  of  relationship,  520. 

effect  of  being  related  to  attorney,  520. 

disqualification  by  personal  hostility  and  bias,  520. 

pending  lawsuit  as  affecting  challenge,  522. 

challenging  because  dependent  on  party,  523. 

disqualification  of  on  account  of  opinion,  524. 

where  they  say  that  they  can  render  impartial  verdict,  524. 

can  not  act  upon  two  trials — of  defendant  and  co-defendant,  524,  n. 

trying  grounds  of  challenges,  525. 

examining  on  voir  dire,  526. 

examination  of  within  court's  discretion,  526. 

should  not  be  asked  degrading  questions,  526. 

court  may  interrogate,  526. 

latitude  allowed  in  questioning,  526. 

putting  hypothetical  questions  to,  526. 

waiver  of  objections  to,  529. 

discretion  in  excusing,  531. 
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excusing  because  of  family's  illness,  531. 

mental  and  physical  infirmities,  581. 

first  impressions  on,  545. 

effect  of  making  clear  opening  statement  to,  546. 

winning  by  plain  statement,  55H. 

their  attention  must  be  aroused,  554. 

making  suggestive  statements  to,  555. 

effect  on  of  overstating  the  evidence,  556. 

championing  cause  of  the  weak,  626. 

disbelieve  false  witne.ss  when  motive  for  falsehofxl  appears,  M\. 

making  experiments,  686. 

effect  of  beautiful  and  expressive  language  on,  (ilM). 

counsel  making  the  cause  itself  seem  to  speak,  TOD. 

making  them  think  they  could  have  presented  the  case  as  well  as  the 

advocate,  702. 
explanations  to,  721. 

how  affected  by  probability  in  counsel's  argument,  739. 

appeal  to  their  experience,  740. 

effect  on  of  praising  witnesses,  758. 

showing  inju.stice  of  law  to,  778. 

showing  consequences  of  verdict  to,  779. 

effect  of  following  their  own  experiences,  822. 

praising,  848. 

consulting  with  them  in  arguing  case,  849. 

usually  prone  to  give  damages,  873. 

effect  of  withdrawing  one,  886. 

when  one  may  withdraw  assent  to  verdict,  937. 

polling,  938. 

effect  if  one  dissents  on  poll  being  taken,  938. 

when  their  affidavits  may  be  received  to  support  verdict,  944. 

impeaching  their  own  verdict,  949. 
,  presenting  ruling  on  competency  of  by  motion  for  new  trial,  988,  n. 

JURY, 

counsel  unfairly  interfering  with  witness  offends,  11. 

discretion  as  to  mode  of  impaneling,  189,  n. 

discretion  in  discharging  before  verdict,  189,  n. 

election  to  try  by,  269. 

right  to  trial  by,  277,  504. 

when  to  try  by,  278. 

award  liberal  damages,  281. 

instructions  in  trial  by,  282. 

presenting  extravagant  claims  to,  333. 

determines  questions  of  fact,  423. 

bound  to  take  law  as  given  by  the  court,  424. 

right  to  an  impartial  one,  507. 
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keeping  incompetent  evidence  from,  579. 
effect  on  of  making  useless  objections,  580. 
how  affected  by  offers  of  evidence,  587. 
counsel  explaining  away  contradictions  to,  664. 
exhibiting  instruments  of  crime  to,  682. 
exhibiting  injured  part  to  in  personal  injury  cases,  683. 
exhibiting  chattels  to,  685. 
experiments  and  practical  tests  before,  686. 
viewing  place  where  subject-matter  of  suit  arose,  687. 
object  of  view  by,  688. 
procedure  in  view  by,  689. 

exhibiting  maps,  plans,  photographs  and  diagrams  to,  690. 
address  to,  691,  781. 
reading  law  to  from  books,  694. 
reading  medical  and  scientific  books  to,  694. 
motion  to  discharge  because  of  misconduct  of  counsel,  695. 
counsel's  art  of  putting  things  before,  709. 
tact  and  sagacity  in  argument  to,  710. 
how  affected  by  advocate's  exaggeration,  719. 
narration  in  address  to,  729. 
policy  in  arguing  few  points  to,  748. 
effect  on  of  severe  attack  on  opponent's  argument,  7-54. 
getting  motive  of  corrupt  witness  before,  76.S. 
believing  part  and  rejecting  part  of  a  witness's  testimony,  771. 
instructing  as  to  positive  and  negative  testimony,  775. 
right  to  withdraw  case  from,  852. 
necessary  to  determine  facts,  852. 
when  cases  may  be  taken  from,  854. 
court  directing  the  verdict,  887. 
court  advising  them,  892. 
misleading  by  erroneous  instructions,  899. 
court  invading  province  of  by  instructions,  901. 
recalling  for  further  instructions,  906. 
practice  and  object  of  submitting  interrogatories  to,  909. 
.   when  advisable  to  propound  interrogatories  to,  910. 
right  to  propound  interrogatories  to,  911. 
must  answer  interrogatories  fully  and  fairly,  918. 
when  may  return  either  general  or  special  verdict,  926. 
polling,  938. 

presumptions  in  favor  of  their  verdict,  940. 
separating  after  sealing  verdict,  943. 
effect  of  returning  chance  verdict,  944. 
returning  compromise  or  quotient  verdict,  945. 
can  not  be  recalled  after  once  discharged,  946. 
when  may  amend  their  verdict,  947. 
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court  sending  them  hack  to  c-hange  verdict,  947. 
how  long  they  may  be  kept  together,  948. 
waiver  of  right  to  trial  by,  950,  954. 
See  Trial  by  Juky  ;   Trial  and  Findings  by  the  Court;    Ihpanblinq  telb 

Jury. 

JURY  TRIAL, 

right  to,  504. 

waiver  of  right  to,  506. 

See  Trial  by  Jury. 

JUSTICE, 

prevails  where  there  is  no  precedent,  803. 

JUSTICE  OF  THE  PEACE. 

trials  before  with  less  than  twelve  jurors,  505. 

K 

KNOWLEDGE, 

of  facts,  first  step  is  to  acquire,  1. 

minute  and  thorough  necessary,  3,  n. 

of  unfavorable  evidence,  obtaining,  29. 

of  client's  standing,  49. 

practical  use  of,  82. 

kind  needed  by  advocate,  84. 

when  a  question  of  law  and  when  one  of  fact,  438. 

of  attorney  is  knowledge  of  client,  529. 

See  Notice;  Judicial  Notice. 


LACHES, 

preventing  equitable  relief,  285. 

equity  discourages,  302. 

may  bar  relief  although  statute  of  limitations  has  not  run,  302. 

LACK  OF  PREPARATION, 

as  a  ground  for  a  continuance,  482. 

LACK  OF  STATI^TORY  QTWLIFICATIONS, 
as  a  ground  for  challenging  jurors,  519. 

LAND, 

effect  of  judgments  concerning  rendered  in  wrong  county,  239. 
judgment  must  be  recorded  to  be  a  lion  against.  1015. 
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LANDLORD  AND  TENANT, 

notice  iu  suits  between,  327. 

existence  of  the  relation,  whether  court  or  jury  question,  430. 

determining  question  of  intent  to  evict,  435. 

LANGUAGE, 

construction  of,  432. 

of  former  statement  in  impeaching  question,  675. 

use  of  in  the  address  to  the  jury,  699. 

what  is  sufficient  to  make  valid  verdict,  939. 

construction  of  equivocal  in  verdict,  940. 

in  which  judgments  should  be  written,  1018. 

LATERAL  SUPPORT, 

enjoining  interference  with  right  of,  391. 
LATITUDE, 

allowed  in  questioning  jurors,  526. 

allowed  in  cross-examining  witness,  658. 

in  proving  witnesses'  character  or  reputation,  676. 

in  cross-examining  impeaching  witness,  679. 

LAW, 

assumption  that  client  does  not  know,  53. 

investigation  of  made  on  provisional  hypothesis,  56. 

object  of  search  for,  58. 

how  to  find,  60-69. 

decision  only  law  as  to  points  decided,  64. 

to  be  kept  separate  from  facts  in  theory,  126. 

prescribes  terms  of  court,  159. 

transferring  cases  from  court  to  court,  268. 

of  forum  and  lex  loci  contractus,  299. 

due  process  of,  342. 

stating  in  opening  statement,  546. 

applying  it  to  the  facts,  778. 

must  not  be  blended  with  facts  in  special  finding,  969. 

judgment  not  the  verdict  or  finding  expresses,  1020. 

when  bills  of  exceptions  present  only  points  of,  1060. 

See  Ascertaining  and  Preparing  the  Law  of  the  Case. 
LAW  AND  FACT, 

must  be  kept  separate,  128. 

See  Questions  of  Law  and  Fact. 

LAWS  AND  ORDINANCES, 

court  determines  existence  and  validity  of,  436. 
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LAW  BOOKS, 

when  may  be  read  to  the  jury  in  argument,  G'J4. 

LAW  OF  TIIK  FORUM, 

when  it  governs,  299. 

LAW  OF  THE  LAND, 

jurisdiction  derived  from,  232, 

LAW  OF  THE  PARTICULAR  CASE, 
making  it  avaihible,  79. 

See  Ascertaining  and  Prei'Akinc;  the  Law  of  the  Case. 

LAW  PERIODICALS, 

leading  articles  in,  76. 

LAWYERS, 

great  ones  skilh'ul  in  i-onstructing  hypotheses,  99. 
duty  of  in  advising  clients  how  to  give  aotice,  327. 
work  required  of,  730. 

LEADINi;  ARTICLES, 

in  law  periodicals,  76. 

LEADING  CASES, 

should  be  consulted,  69. 
how  to  find,  69. 

LEADING  POINTS, 

wlien  these  only  should  be  arrayed  and  presented  to  jury,  748. 

LEADING  QUESTIONS, 

may  be  put  to  jurors,  526. 

making  objections  to,  583. 

leave  to  ask,  60L 

asking  in  introductory  examination,  602. 

when  allowed  to  be  put  to  witnesses,  613. 

allowed  in  discretion  of  court,  613. 

allowing  on  cross-examination,  654. 

LEARNING  AND  PREPARING  THE  FACTS, 
value  of  preparation,  1-3. 
mastering  the  facts,  4. 

consulting  and  examining  the  witnesses,  5.  6,  14. 
things  seen,  7. 

maps,  plans  and  photographs,  8. 
suggestions  to  witnesses,  9. 
coaching  witnesses,  10,  11. 

80 
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cautioning  witnesses,  13. 

inspection  of  written  instruments,  15,  16. 

client's  statement  not  to  be  relied  on,  17. 

circumstances  to  be  considered,  18,  19. 

influence  of  probabilities,  20. 

inferences,  21,  22. 

difference  between  facts  and  evidence,  23. 

marks  of  things,  24. 

fact  and  truth  not  synonymous,  25. 

chief  object  of  preparatory  investigation,  26. 

rules  of  induction  to  be  observed,  27. 

witness  should  tell  his  own  story,  28. 

securing  knowledge  of  unfavorable  evidence,  29 

meeting  unfavorable  evidence,  30. 

difference  between  gathering  material  and  presenting  case  in  court,  31, 

committing  evidence  to  memory,  32. 

nature  of  evidence,  33. 

use  of  crude  materials,  3i. 

means  of  making  facts  evident  to  jury,  35. 

ascertaining  reputation  of  witnesses,  36. 

identification  of  persons,  37,  38. 

identification  of  animals,  39. 

identification  of  inanimate  personal  property.  40. 

identification  of  real  property,  41. 

identification  of  documents,  42. 

examining  client,  43. 

control  of  the  case,  44. 

tendency  of  clients  to  exaggerate,  45. 

written  statement  no  substitute  for  personal  examination,  46. 

information  as  to  client's  business,  47. 

prejudice  of  jurors,  48. 

object  of  procuring  knowledge  of  client's  standing,  49. 

necessity  of  consultation  with  witnesses,  50. 

reasons  for  promptly  examining  witnesses,  51. 

fastening  the  facts  in  the  mind,  52. 

assumption  that  client  does  not  know  the  law,  53. 

taking  client's  opinion,  54. 

LEGAL  CAUSE  AND  EFFECT, 

presenting  in  the  address  to  the  jury,  733. 

LEGAL  CONTROVERSIES, 

source  of  jurisdiction  over,  232. 
LEGAL  DISABILITIES, 

examples  of,  305. 

effect  of,  on  statute  of  limitations,  305. 
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LEGAL  EFFECT, 

of  words,  when  for  court  to  determine,  432. 
tracing  from  legal  cause,  734. 

LEGAL  FICTION, 

that  term  of  court  is  one  day,  160. 

that  situs  of  owner  is  situs  of  property,  250. 

LEGAL  KNOWLEDGE, 

must  be  more  than  mere  collection  of  rules,  73. 

LEGAL  PRINCIPLES, 

fixing  in  the  memory,  83. 

applying  them  to  particular  cases,  799. 

LEGAL  SUFFICIENCY, 

of  evidence  to  go  to  jury,  854,  889,  890. 

of  facts  pleaded,  default  does  not  admit,  1025. 

LEGISLATIVE  COURTS, 

creation  of,  147. 

influence  of  fundamental  principles,  155. 

LEGISLATIVE  DEPARTMENT, 

courts  maintain  independence  of,  185. 

LEGISLATIVE  JUDGMENT, 
collateral  attacks  on,  148. 

LEGISLATIVE  POWER, 

authority  to  appoint  special  terms  of  court  not  delegation  of,  178. 

LEGISLATURE, 

can  not  exercise  judicial  functions,  143. 

power  to  create  courts,  144,  145. 

can  not  alter  constitutional  jurisdiction,  14G. 

is  master  of  its  own  discretion,  147. 

power  to  appoint  its  officers,  198. 

may  take  away  jurisdiction  it  has  conferred.  265. 

can  not  dispense  with  notice,  342. 

power  to  prescribe  nature  of  notice,  344. 

power  to  provide  for  trial  by  the  court,  950. 

LETTER  PRESS  COPIES, 

are  not  original  instruments,  402. 
when  admissible  in  evidence,  402,  n. 

LETTERS, 

themselves  best  evidence  of  their  contents,  402. 
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LEX  FORI, 

when  it  governs,  299. 

LEX  LOCI  CONTRACTUS, 

when  it  governs,  299. 

LIEN, 

power  of  state  in  enforcement  of,  243. 

how  and  when  writ  of  attacliment  secures,  384. 

lien  of  attachment  only  destroyed  by  dissolution,  384. 

of  judgment  on  land,  1015. 

LIMITATION  OF  ACTIONS, 

how  statute  of  limitations  affects  bringing  suits,  285. 

when  statute  of  limitations  begins  to  run,  28(). 

demand  setting  statute  of  limitations  running,  286. 

accounts,  287. 

work  and  labor,  287. 

attorney  and  client,  287. 

agents  and  fiduciaries,  288. 

guardians  and  executors,  288. 

contracts  generally,  289. 

payment  for  personal  property,  289. 

parol  contracts,  289. 

contracts  of  indemnity,  289. 

in  cases  of  contribution,  290. 

for  conversion,  291. 

how  affects  corporations,  292. 

in  cases  of  fraud,  293. 

on  judgments,  294. 

injuries  caused  by  negligence,  295. 

nuisances,  296. 

concerning  real  property,  297. 

between  trustee  and  cestui  que  tnist,  298. 

when  lex  fori  and  lex  loci  contractus  govern,  299. 

on  different  theories,  300. 

set  off,  301. 

equity  rule,  302. 

avoiding  statute  by  instituting  suit,  303. 

effect  of  disabilities,  305. 

interruption  of,  305. 

effect  of  new  promise,  .306. 

garnishee  pleading  statute  for  defendant,  388. 

when  pleading  statute  of  limitations  constitutes  general  appearance,  474. 

assuming  burden  of  proof  when  statute  is  pleaded,  535. 

See  Statute  op  Limitations. 
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LIMITED  JURISDICTION, 
courts  of,  153. 

LIMITING  NUMBER  OF  WITNESSES, 

discretion  of  court  in,  504. 

statutes  prescribing  number  constitutional,  666. 
limitation  must  be  reasonable,  56(5. 
objections  and  exceptions,  507. 
LIMITS, 

of  a  court's  territorial  jurisdiction,  261. 
of  tlie  opening  statement,  558,  559. 
of  tlie  charge  to  the  jury,  898. 

LINDLEY,  LORD  JUSTICE, 

advises  mastery  of  facts,  1,  n. 

LINE  OF  ACTION, 

determining  in  taking  cases  from  jury,  853. 
LIS  PENDENS  NOTICE, 

is  often  required  when  suits  are  brought,  396. 

property  affected  by,  390. 

effective  only  in  real  or  mixed  actions,  390. 

required  by  statute,  390. 

description  of  property  in,  397. 

how  long  it  continues  effective,  399. 

LITTLETON, 

advice  as  to  learning  reasons  of  the  law,  55,  n. 
LOCAL  ACTIONS, 

must  be  brought  in  county  where  land  is  located,  252. 

instances  of  local  actions,  252. 

criminal  prosecutions  are,  252. 

crime  against  nations  not  always,  252. 

LOCAL  PREJUDICE, 

referring  to  in  address  to  the  jury,  693,  n. 
LOCATION, 

is  generally  a  question  of  fact  for  jury,  428. 

LOCKE, 

says  advocate  must  think,  not  memorize,  73. 
LOGIC, 

theory  should  be  logical,  125. 

effect  of  illogical  reasoning  in  argument,  693. 

value  of  knowledge  of,  810. 

LOSS  OF  JURISDICTION, 
when  it  occurs,  265. 
by  statutory  provision,  265. 
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LOST  INSTRUMENT, 

proof  of  search  for,  328,  405. 

LUNATIC, 

competency  as  a  witness,  420. 

M 

MACHINERY, 

exhibiting  to  jury  in  personal  injury  cases,  685. 

MALICE, 

who  determines  question  of,  court  or  jury,  435. 
MANAGING  AGENT, 

of  foreign  corporation,  who  is,  359. 

service  on,  359. 

MANDAMUS, 

party  asking  need  not  have  direct  money  interest,  312. 
to  compel  court  to  grant  change  of  venue,  491 . 
to  compel  judge  to  sign  bill  of  exceptions,  1087. 

MANDATORY  INJUNCTION, 

what  it  is  and  nature  of  its  use,  390. 

MANNER, 

of  witness  on  the  stand,  769. 
artifices  of,  851,  n. 

MAPS  AND  PLANS, 

use  of  as  evidence,  8. 

are  themselves  the  best  evidence  of  their  contents,  402, 

exhibiting  to  jury,  690. 

MARKS, 

evidence  consists  of,  24. 

means  of  identifying  personal  property,  40. 

search  for,  112. 

MARRIED  WOMEN, 

effect  of  coverture  on  statute  of  limitations,  305. 
may  submit  to  arbitration,  459. 

MASTER, 

referring  suit  in  equity  to,  951. 

order  of  reference  to  is  interlocutory,  1007. 

MASTER  AND  SERVANT, 

when  existence  of  relation  is  a  question  for  the  jury,  430. 

injuries  to  servant  where  master  had  promised  to  remedy  defect,  802. 
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MASTER  IN  CHANCERY, 

is  a  minister  of  court,  VMi. 

reference  to,  951. 

order  of  reference  is  interlocutory,  1007. 

MASTERS  OF  NARRATIVE, 

examples  of  men  who  were,  730. 

]\IATERIAL  FACTOR, 

artifice  of  suppressing,  832. 

MATERIAL  FACTS, 

special  verdict  must  find,  931. 
effect  of  silence  as  to,  in  special  verdict,  935. 
must  be  stated  in  special  finding,  974. 
effect  of  silence  as  to  in  special  verdict,  975. 

IMATERIAL  MATTERS, 

witness  can  only  be  impeached  upon,  674. 

MATERIALS, 

use  of  crude,  34. 
MATERIALS  OF  THE  ADDRESS  , 

facts  constitute  major  part  of,  713. 

those  out  of  which  invention  springs,  737. 

moulding  them  into  form,  738. 

MATTER, 

of  law  should  be  kept  separate  from  matters  of  fact,  126. 

employed  in  argument  of  questions  of  law,  784. 
See  Questions  of  Law  and  Fact. 
MAXIMS, 

repeated  inferences  become,  71. 

"  He  who  considers  merely  the  letter  of  a  statute  goes  but  skin  deep," 
78. 

equity  discourages  laches,  302. 

dammnn  absfjrte  injuria,  311. 

that  no  one  shall  be  condemned  unheard,  347. 

false  in  one  tiling,  false  in  all,  771. 

use  and  aV)use  of,  800. 

definition  of,  800.  n. 

do  not  fit  every  case,  800. 

pressing  too  far,  800. 

confusion  of,  817. 

MEDICAL  BOOKS, 

reading  from  to  the  jury,  694. 
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MEMORANDA, 

use  of  in  conducting  case,  86. 
witness  refreshing  memory  by,  615. 

MEMORY, 

committing  evidence  to,  32. 
weakened  by  lapse  of  time,  51. 
fixing  legal  principles  in,  83. 

witness  entitled  to  subpoena  in  time  to  refresh  his  memory  before  testi- 
fying, 421. 
witness  refreshing  by  use  of  memoranda,  Bin. 
testifying  from  memory  refreshed  by  writing,  615. 
cross-examining  to  discover  error  in,  647. 
imagination  assisting,  647. 

impeaching  witness  by  showing  weakness  of,  673. 
how  to  treat  mistakes  of,  760. 
how  different  things  are  retained  in,  760. 

MENTAL  INFIR.MITIES, 

excusing  jurors  on  account  of,  531. 

See  Insanity, 
METHOD, 

of  fixing  principles  in  the  mind,  84. 

preliminary  examination  of  witnesses,  589. 

of  argument,  what  determines,  712. 

Hume's  method  of  arguing,  716. 

suggestive  in  argument  to  the  jury,  755. 

of  arguing  questions  of  law,  793. 

See  Choosing  Forum,  Remedy  and  Mode  of  Trial. 

MINGLING  FALSE  PROPOSITIONS  WITH  TRUE, 

artifice  of,  843. 

MINISTERIAL  ACTS, 

performance  of,  174. 

MINISTERIAL  DUTIES, 

differ  from  judicial,  205. 

MINISTERIAL  FUNCTIONS, 

judges  possess  quasi,  205. 

MINISTERIAL  OFFICERS, 

sometimes  possess  rpiasi  judicial  powers,  142,  205. 

of  the  court,  who  are,  196. 

judge  appoints,  204. 

can  not  exercise  judicial  functions,  205,  206. 

special  judge  may  appoint,  228. 
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MINOR, 

effect  of  general  appearance  by,  475. 

See  Infants 

MINOR  LAWS, 

rules  of  court  are,  186. 

MISCONDUCT  OF  COUNSEL, 

in  arguing  case,  693. 

how  to  take  advantage  of,  695. 

how  to  state  in  motion  for  new  trial,  991. 

presenting  by  bill  of  exceptions,  1069,  n. 

MISCONDUCT  OF  COURT, 

in  trials  by,  effect  of,  957. 
as  ground  for  new  trial,  988. 

MISCONDUCT  OF  COURT  BAILIFF, 
how  it  may  be  shown,  949. 

MISCONDUCT  OF  JURORS. 

in  returning  chance  verdict,  944. 
disproving  by  their  affidavits,  949. 
as  ground  for  new  trial,  988. 
assigning  as  cause  for  new  trial,  991. 
when  objections  to  may  be  made,  1050. 

MISCONDUCT  OF  PARTIES, 

how  it  may  be  shown,  949. 
as  ground  for  new  trial,  988. 
assigning  as  cause  for  new  trial,  991. 

MISDEMEANOR, 

showing  conviction  of,  as  a  ground  for  iinpeaching  witnesses,  673. 

MISLEADING  THE  JURY, 

by  instructions  singling  out  particular  evidtMice,  902. 
by  special  interrogatories,  919. 

See  Instructing  the  Juky. 

MISNOMER, 

of  court  in  process,  349. 
of  plaintiff  in  process,  350. 
of  defendant  in  process,  361. 

MISTAKE, 

correction  of,  in  record,  191. 

effect  of,  in  choice  of  remedy,  270. 

in  selecting  wrong  remedy  does  not  bar  selection  of  right  one,  276. 
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MISTAKE— Co7itinued. 

in  settlements  by  compromise,  451. 

rescinding  compromise  on  account  of,  452. 

as  ground  for  setting  aside  award,  471. 

withdrawing  appearance  entered  through,  478. 

of  witness  in  giving  testimony,  644. 

as  to  identity  of  persons,  648. 

explaining  on  re-examination,  667. 

of  witnesses,  how  to  discuss  in  argument,  760. 

in  application  of  general  principles,  799. 

in  failing  to  make  complete  discrimination,  817. 

effect  of  in  the  language  of  a  verdict,  939. 

in  announcing  different  verdict  from  that  agreed' upon,  949. 

MISTAKING  POINT  IN  DISPUTE, 

fallacy  of,  829. 

MIXED  .\CTIONS, 
what  are,  244. 

MIXED  QUESTION  OF  LAW  AND  FACT, 

to  be  determined  by  jury  under  court's  instructions,  424. 

negligence,  when  is,  437. 

payment,  439. 

possession  and  ownership,  440. 

when  question  of  probable  cause  is,  441. 

when  question  of  reasonable  time  is,  442. 

miscellaneous  questions,  444. 

in  special  verdicts,  931. 

MODELS, 

use  of  as  evidence,  8. 

MODE  OF  TRIAL. 

within  discretion  of  trial  court,  189,  n. 

influenced  by  choice  of  remedy,  272. 

request  where  case  is  triable  partly  by  court  and  partly  by  jury,  953. 

See  Tri.\l;  Trial  nv  Jury;  Trial  and  Finding  by  the  Court. 

MODES, 

of  identification,  38. 

of  appointing  special  judges,  224. 

mode  of  counting  days  of  publication,  367. 

MODIFICATION  OF  INSTRUCTIONS, 
when  court  may  make,  897. 
when  must  be  in  writing,  897. 

See  Instructing  the  Jury. 
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MONEY, 

when  a  demand  for  is  necessary,  313. 
amount  asked  in  making  demands,  314. 
withdrawing  that  tendered,  318. 
in  wliat  kind  tender  must  be  made,  319. 
bringing  into  court  on  tender,  321. 
disposition  of  that  paid  in  on  tender,  321. 
mode  of  designating  in  judgment,  1018. 

MONTH, 

meaning  of  word,  304. 

meaning  of  word  in  statute  requiring  pubUcation,  367. 

MONUMENTS, 

knowledge  of  location  in  identifying  real  estate,  41. 
evidence  of  inscriptions  on,  404. 

MORTGAGES, 

must  be  foreclosed  where  land  is  situated,  244. 
presumptions  as  to  satisfaction  of,  308. 

MOTION, 

direct,  part  of  record  proper,  190,  n.,  1040. 

collateral,  not  part  of  record  proper,  190,  n.,  1040. 

for  imnc  pro  tunc  entry,  192. 

to  set  aside  summons  or  return,  370; 

to  set  aside  attachment,  384. 

to  dissolve  attachment,  385. 

granting  writ  of  Jie  exeat  upon,  389. 

to  dissolve  temporary  injunction,  392. 

to  supjiress  depositions,  411. 

to  vacate  award,  471. 

when  has  effect  of  appearance,  472. 

to  set  aside  judgment  because  of  defective  service,  476. 

for  change  of  venue,  affidavit  in  support  of,  496. 

for  separation  of  witnesses,  561 . 

to  set  aside  nonsuit,  882. 

to  require  jury  to  make, more  certain  answers  to  special  interrogatories, 

920. 
definition  of,  1040. 
classes  of,  1040,  n. 
direct  and  collateral,  1040. 
how  brought  into  record,  1040,  1056. 

See  Bill  of  Exceptions. 

MOTION  IN  ARREST  OF  JUDGMENT, 

when  waives  motion  for  new  trial,  995. 
nature  of,  996. 
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MOTION  IN  ARREST  OF  JVBGME^T— Continued. 
when  it  will  lie,  996. 
when  it  must  be  made,  996. 
what  must  be  alleged  in,  996. 
when  it  will  not  lie,  996. 
danger  in  depending  on,  1039. 

MOTION  FOR  JUDGMENT, 

on  special  finding,  924. 
on  special  verdict,  934. 
on  answers  of  jury,  notwithstanding  general  verdict,  998. 

MOTION  FOR  JUDGMENT  NON  OBSTANTE, 
does  not  waive  motion  for  new  trial,  995. 
nature  and  use  of,  997. 
when  to  make,  997. 

MOTION  FOR  NEW  TRIAL, 

in  cases  where  special  verdicts  are  returned,  935. 

presenting  objections  to  findings  of  facts,  980. 

nature  and  office  of,  987. 

grounds  for,  988. 

specifying  reasons  for,  988. 

who  may  make,  989. 

one  party  out  of  many,  when  may  make,  989. 

when  must  be  made,  990. 

when  premature,  990. 

when  should  precede  motion  in  arrest  of  judgment,  990. 

form  and  contents  of,  991. 

should  be  in  writing,  991. 

when  should  be  verified,  991. 

must  conform  to  statutes,  991. 

joint  and  several  ones,  992. 

amending,  992. 

ruling  on,  994. 

exceptions  to  ruling  on,  994. 

waiver  of,  995. 

See  New  Trial. 

MOTION  FOR  NONSUIT, 

test  for  determining  when  should  be  granted,  878. 
when  it  should  be  made,  879. 
must  specify  grounds,  880. 
introducing  evidence  after  motion,  881. 
motion  to  set  aside  nonsuit,  882. 

MOTION  FOR  PEREMPTORY  INSTRUCTION, 
when  must  be  made,  888. 

See  Withdrawing  tuk  Case  from  the  Jury. 
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MOTION  FOR  VENIRE  DE  NOVO, 
time  for  making,  'J4(J. 

presenting  defects  in  form  of  special  finding  by,  978. 
when  it  must  be  made,  984. 
for  what  grounds  it  lies,  985. 
should  sjiecify  grounds,  985. 
exceptions  to  ruling  on,  985. 
does  not  waive  motion  for  new  trial,  995. 

MOTION  TO  MODIFY  JUDGMENT, 
rendered  on  special  finding,  983. 
when  necessary  to  present  objections,  1034. 
presenting  on  appeal  by  bill  of  e-xcejitions,  1069,  n 

MOTION  TO  QUASH, 

when  filing  operates  as  a  general  appearance,  474. 

MOTION  TO  SEPARATE, 

causes  of  action  or  defenses,  1041. 

MOTION  TO  SET  ASIDE  DEFAULT, 
must  be  promptly  made,  1032. 

MOTION  TO  STRIKE  OUT  EVIDENCE, 

putting  in  writing,  579. 

when  question  is  improperly  answered,  58o. 

when  proper,  594, 

court's  discretion  in  ruling  upon,  594. 

MOTIVES, 

cross-examining  witnesses  as  to,  641. 
showing  of  witnesses,  680. 
showing  to  jury  in  criminal  cases,  724. 
discussing  in  argument  to  the  jury,  741. 
showing  of  corrupt  witnesses,  763. 

MULTIPLICITY   OF  ACTIONS, 
policy  of  courts  to  avoid,  249. 
equity  will  prevent,  391. 

MUNICIPAL  CORPORATIONS, 

how  statute  of  limitations  affects,  292. 

notice  to,  of  defective  streets,  327. 

not  sultject  to  garnishment,  386. 

enjoining  issue  of  bonds  by,  391. 

notice  of  defective  streets,  question  for  jury,  438. 

reasonable  time  to  learn  of  defects  in  streets,  442. 
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NAMES, 

effect  of  use  of  nicknames,  36. 

identity  of,  38. 

plaintiff's  in  process,  351. 

idem  sonans  in  process,  351. 

of  defendant  in  process,  351. 

amending  in  summons,  355. 

of  newspaper  in  which  publication  is  made,  366. 

NARRATIVE, 

in  address  to  the  jury,  729. 
masters  of,  730. 
essentials  of,  731. 
effect  of  theory  on,  732. 
ultimate  purpose  of,  733. 
rhetorical  invention  in,  735. 
probability  is  essential  in,  739. 

NATURAL  ACTS, 

discussing  in  argument  to  jury,  741. 
making  unnatural  ones  aj^pear  natural,  743. 

NATURALNESS, 

of  counsel  in  examination  of  witnesses,  599. 
effect  of  in  argument,  712. 

NATURAL  RELATION  OF  FACTS, 

theory  should  show,  116. 
NATURE  OF  THE  CASE, 

considering  in  the  argument,  790. 

getting  it  before  the  court,  791.   • 

NATURE  OF  RELIEF, 

may  determine  choice  of  remedy,  273. 
NECESSITY, 

of  consulting  witnesses  before  trial,  50, 
of  devising  a  theory,  91. 
may  compel  disqualified  judge  to  act,  218. 
for  notice  to  parties,  342. 

NE  EXEAT, 

nature  and  use  of  writ  of,  .389. 
when  writ  of  will  l)e  granted,  389. 
to  whom  granted,  389. 

NEGATIVE  TESTIMONY, 

value  as  compared  with  positive,  776.', 
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NEGLIGENCE, 

statute  of  limitations  affecting  actions  based  on,  295. 

when  (juestion  of  fact  and  when  (luestion  of  law,  425 

mixed  question  of  law  and  fact,  437. 

when  jury  is  to  determine,  437. 

when  court  may  declare  what  is,  437. 

court  determines  where  only  one  inference,  437. 

court  determines  from  facts  of  special  verdict,  437. 

directing  a  verdict  in  cases  of,  88!). 

when  is  an  ultimate  fact  in  special  verdicts,  031. 

of  attorney  is  imputed  to  client,  1032. 

NEGOTIABLE  INSTRUMENTS, 

decree  canceling  is  a  personal  judgment,  244. 
enjoining  transfer  of,  391. 

NEGOTIATIONS, 

leading  to  compromise,  450. 

when  may  be  shown  in  evidence,  450. 

NEW  CASES, 

extending  precedents  to,  804. 

NEW  CAUSE  OF  ACTION, 
service  required  in,  375. 

NEW  EVIDENCE, 

defendant's  right  to  meet  that  brought  out  on  rebuttal,  575,  577,  n. 

NEWLY  DISCOVERED  EVIDENCE, 

as  ground  for  continuance,  482. 
as  ground  for  new  trial,  988. 

NEW  GROUNDS, 

discovery  of,  for  new  trial,  991. 

NEW  MATTERS, 

eflfect  of  cross-examining  as  to,  658. 
developed  on  cross-examination,  666. 
eliciting  on  re-examination,  668. 
no  right  to  introduce  on  re-examinatiou,  668. 

NEW  PROMISE, 

effect  on  operation  of  statute  of  limitations.  306. 
how  and  by  whom  made,  306. 

NEW  TRIAL 

discretion  of  court  in  granting,  189.  n. 

use  of  depositions  used  on  former  trial,  412. 
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NEW  TRlALr— Continued. 

ruling  on  change  of  venue  as  a  ground  for,  503. 

effect  of  demurrer  to  evidence  on,  872,  n. 

presenting  rulings  regarding  special  interrogatories,  920. 

effect  of  motion  for  judgment  on  special  finding  on,  924. 

motion  for  in  cases  where  special  verdicts  are  returned,  935. 

finding  verdict  by  lot  cause  for,  944. 

refusal  of  trial  by  court  as  ground  for,  952. 

rejection  of  evidence  as  a  cause  for,  956. 

objecting  to  finding  of  facts  by  motion  for,  980. 

granting  where  special  finding  is  erroneous,  982. 

nature  and  office  of  motion  for,  987. 

grounds  for,  988. 

who  may  move  for,  989. 

W'hen  motion  for  must  be  made,  990. 

diligence  in  discovering  reasons  for,  990. 

form  and  contents  of  motion  for,  991. 

waiver  of  right  to  move  for,  995. 

order  granting  is  not  a  final  judgment,  1004. 

when  ruling  on  proceedings  for  is  a  final  judgment,  1005. 

^'E\VSPAPERS, 

service  by  publication  in,  362. 

affidavit  for  publication  of  notice  in,  363,  364. 

requisites  of  one  in  which  publication  is  made,  366. 

affidavit  of  publication,  368. 

effect  of  prejudicial  editorials  on  change  of  venue,  488. 

opinions  of  jurors  formed  from  reading,  524. 

NICKNAMES, 
use  of,  36. 

NOMINAL  DAMAGES, 

when  prevent  granting  of  nonsuit,  880. 

NON  CAUSA  PRO  CAUSA, 
fallacy  of,  818. 

NON  EST  FACTUM, 

directing  a  verdict  in  case  of,  889. 

NON  OBSTANTE  VEREDICTO, 
motion  for  judgment,  997. 

NON-RESIDENT, 

when  personal  judgment  can  not  be  entered  against,  243 
suing  wherever  found,  254. 
service  on  by  publication,  362. 
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NON-RESIDENT— Co«<utMfd. 

when  exempt  from  service  of  process,  373. 

attachment  against  j)roperty  of,  378. 

who  is  considered  to  V)e  in  attachment  proceedings,  380. 

what  constitutes  general  appearance  by,  475.  / 

NON  SEQUITUR, 

examples  of,  137. 
the  fallacy  of,  828. 

NONSUIT, 

definition  of,  876. 

taking  case  from  jury  by,  876. 

when  does  not  prevent  plaintiff  from  suing  again,  876. 

practice  does  not  maintain  in  federal  courts,  876,  n. 

where  there  are  several  parties,  877. 

test  for  determining  when  motion  for  should  be  sustained,  878. 

wdien  motion  for  should  be  made,  879. 

motion  for  must  specify  grounds,  880. 

introducing  evidence  after  motion  for,  881. 

discretion  of  court  in  granting,  882. 

voluntary,  883. 

when  ruling  on  voluntary  is  appealable,  885. 

how  affected  by  interrogatories  to  jury,  916. 

NOTES  FOR  CONDUCT  OF  TRIAL, 

written  notes  properly  made  valuable,  86. 
of  the  evidence,  335. 
should  not  be  solely  relied  on,  335. 
taking  for  cross-examination,  639. 

NOTICE, 

of  adjourned  terms  of  court,  169. 

of  special  terms  of  court,  176. 

of  entry  of  nunc  pro  tunc  order,  192. 

of  appointment  of  receivers,  194. 

of  sales  in  proceedings  in  rem,  243. 

when  sei/.ure  of  property  is,  243. 

by  publication,  243. 

necessary  to  acquire  jurisdiction  of  the  person,  244. 

in  mixed  actions,  244. 

serving  on  children,  246. 

when  necessarj-^  to  complete  cause  of  action,  327. 

to  whom  must  be  given,  327. 

when  must  be  given,  327. 

for  inspection  of  documents,  328. 

necessity  for  giving  to  parties,  342. 

87 
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NOTICE—  Continued. 

right  of  defendant  to  have,  342. 

must  be  authorized  by  hiw,  343. 

legislature  prescribing  what  shall  be,  344. 

to  defendant  of  amendment  of  return,  355. 

for  service  by  publication,  365. 

in  what  kind  of  newspaper  must  be  made,  366. 

mailing  and  posting,  369. 

in  action  of  attachment,  378. 

issuing  injunction  without  giving,  390. 

of  application  for  injunction  where  there  is  time  to  give,  392. 

of  application  for  injunction,  upon  whom  must  be  served,  392. 

of  motion  to  dissolve  temporary  injunction,  392. 

when  must  be  given  before  appointing  a  receiver,  395. 

of  application  for  discharge  of  receiver,  395. 

of  lis  pendens,  396. 

relates  to  commencement  of  action,  398. 

how  long  it  continues,  399. 

of  time  for  taking  depositions,  408. 

to  take  depositions  must  be  certain,  408. 

whether  a  person  has  had  is  a  question  of  fact,  438. 

to  arbitrators  of  revocation,  461. 

of  time  and  place  of  meeting  of  arbitrators,  467. 

waiver  of,  467. 

setting  aside  award  for  failure  to  give,  471. 

when  general  appearance  waives  defects  in,  475. 

special  appearance  to  dismiss  for  want  of,  476. 

of  application  for  a  change  of  venue,  497. 

of  application  to  .set  aside  default,  1032. 

of  application  to  amend  bill  of  exceptions,  1088,  1089. 

NOTICE  TO  PRODUCE  DOCUMENTS, 

necessary  to  let  in  secondary  evidence,  406. 

upon  whom  it  must  be  served,  406. 

giving  verbally  or  in  w'riting,  406. 

what  description  it  should  contain,  406. 

when  it  must  be  given,  406. 

operative  in  second  or  subsequent  trial,  406. 

effect  of  on  right  to  introduce  secondary  evidence,  406, 

showing  possession  of  document  by  opposite  party,  406. 

NUISANCE, 

operation  of  statute  of  limitations  in  cases  of,  296. 

injunction  against,  391. 

who  may  enjoin,  391. 

who  determines,  court  or  jury,  444. 
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NULLITY, 

when  act  of  de  facto  judge  is,  208. 

trial  conducted  in  wrong  county  is,  251. 

judgment  is,  where  court  lias  no  jurisdiction,  266. 

NUMBER, 

of  continuances  granted,  487. 

of  witnesses,  effect  on  change  of  venue,  488. 

of  changes  of  venue,  490. 

of  jurors,  505. 

of  peremptory  jury  challenges  allowed,  527. 

of  counsel  taking  part  in  argument,  692. 

of  witne.sses,  effect  of,  773. 

NUNC  PRO  TUNC  ENTRIES, 

authority  of  courts  to  make,  155. 

discussion  of,  192. 

source  of  power  to  make,  192. 

in  criminal  cases,  192. 

confirming  deeds,  192. 

how  statute  of  limitations  operates  on,  294. 

amending  affidavit  of  publication  by,  368. 

when  may  be  made,  1033. 

how  statute  of  limitations  affects,  1033 

amending  bills  of  exceptions,  1090. 

0 

OATH, 

when  arbitrators  must  take,  467. 

administering  to  witnesses,  596. 

what  considered  binding,  596. 

administering  to  witnesses  through  an  interpreter,  619. 

OBITER  DICTA, 

not  part  of  the  decision,  64. 
OBJECT, 

of  framing  theory  of  case,  93. 

to  be  kept  in  view  in  examining  jurors,  512. 

to  be  kept  in  view  in  opening  statement,  547. 

of  the  cross-examination,  620. 

of  re-examination  of  witnesses,  660. 

of  submitting  interrogatories  to  jury,  909. 

of  a  bill  of  exceptions,  1055. 

OBJECTIONS, 

to  report  of  master,  196. 
to  special  judges,  226. 
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OBJECTIONS— Conanwed. 
to  jurisdiction,  264. 
to  service  of  process,  265, 370. 
waiver  of  to  demand,  316. 
not  specified  are  regarded  as  waived,  371. 
when  to  make  to  mode  in  which  depositions  are  taken,  408. 
to  depositions,  making  during  trial,  413. 
to  competency  of  witness,  419. 

when  properly  made  to  competency  of  witness,  419. 
to  competency  of  witnesses  should  be  specific,  419. 
when  to  make  to  competency  of  arbitrators,  465. 
what  a  general  appearance  waives,  475. 
waiver  of  to  granting  change  of  venue,  498. 
to  jurors,  waiver  of,  529. 

to  jurors,  to  be  made  at  earliest  opportunity,  529. 
to  jurors,  how  late  they  may  be  made,  532. 
to  court  separating  and  limiting  number  of  witnesses,  567. 
to  incompetent  evidence,  580. 
to  evidence  should  be  supported,  581. 
withdrawing  and  re-arguing,  581. 
to  evidence,  placing  in  writing,  582. 
to  leading  questions,  583. 
to  evidence  should  be  specific,  584. 
when  not  required  to  be  specific,  584. 
to  evidence  where  there  are  several  parties,  586. 
taking  exceptions  to  rulings  on,  591. 
to  mode  of  cross-examination,  659. 
to  examination  of  witnesses,  use  and  abuse  of,  670, 
to  misconduct  of  counsel  in  argument,  695. 
fallacy  of,  830. 

artifice  of  stating  to  one's  own  argument,  836. 

stating  and  refuting  in  advance,  850. 

to  evidence,  effect  of  demurrer  on,  859. 

when  to  make  to  special  interrogatories,  919. 

when  to  make  to  verdict,  946. 

to  mode  of  trial,  954. 

to  defects  in  form  of  special  finding,  978. 

to  finding  of  facts  by  motion  for  new  trial,  980. 

to  ruling  on  motion  for  new  trial,  994. 

how  made  to  judgments,  1034. 

record  on  appeal  must  show  those  made  below,  1037. 

what  constitutes  an  effective  one,  1041. 

must  be  made  promptly,  1041. 

to  pleadings,  presenting  by  demurrer,  1041. 

that  need  not  be  made  in  trial  court,  1042. 

that  may  be  first  made  on  appeal,  1042. 

should  not  be  too  broad,  1043. 
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to  questions  to  witnesses  where  question   is  proper  Vjut  answer  im- 
proper, 1044. 
should  be  interposed  by  proper  party,  1045. 
must  be  good  as  to  all  who  join,  1045. 

joint  objections  not  effective  unless  valid  as  to  all  who  join,  1045. 
to  misconduct  of  jurors,  when  to  make,  1050. 

OBJECTIONS  TO  JURISDICTION  OF  THE  SUBJECT, 
may  be  made  at  any  stage,  264. 

OBSCURITIES, 

clearing  away  on  re-examination  of  witnesses,  660,  661. 
statements  to  court  should  })e  free  from,  792. 
how  treated  in  judgments,  1019. 

OFFER  OF  EVIDENCE, 

after  ruling  on  objection,  587. 
making  out  of  hearing  of  jury,  587. 
stating  evidence  sought  to  be  elicited,  587. 
how  question  is  presented  on  appeal,  587. 
must  be  made  in  good  faith,  587. 
effect  on  the  jury,  587. 

OFFER  TO  COMPROMISE, 

effect  of,  448. 
when  binding,  450. 

OFFER  TO  PERFORM, 

in  equity,  322. 

is  akin  to  tender,  324. 

OFFICE  OF  VARIOUS  INSTRUMENTS, 

of  statement  of  facts  in  agreed  case,  966. 
of  motion  for  new  trial,  987. 
of  a  bill  of  exceptions,  1056. 

OFFICER  DE  FACTO, 

definition  of,  209,  n. 

OFFICER  OF  CORPORATION, 

what  one  must  be  served  with  process,  359. 

OFFICERS  OF  COURT, 

de  facto  officers,  164. 

receivers  of  the  court  are,  194,  393. 

ministers  of  courts,  196,  197. 

ministerial  officers,  197. 

power  to  appoint,  198. 
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OFFICERS  OF  COVRT—Coiitinued. 

control  of,  198,  199. 
amending  return  to  summons,  355. 
what  one  may  serve  process,  356. 
signature  of  to  return  to  summons,  372. 

OMISSION, 

of  seal  to  summons,  354. 

to  administer  oath  to  witness,  effect  of,  596. 

calling  witnesses'  attention  to  in  their  statements,  602. 

of  important  matters  in  argument,  767. 

of  verdict  to  find  on  all  the  issues,  effect  of,  942. 

of  material  fact  in  agreed  case,  effect  of,  965,  n. 

to  enter  default,  effect  of,  1030. 

OPEN  AND  CLOSE, 

importance  of  right  to,  533. 

right  to  depends  on  the  pleadings,  533. 

advantages  and  disadvantages  of  right  to,  534. 

assuming  burden  of  proof  to  secure  right  to,  535. 

right  to  is  correlative  with  duty  to,  537. 

right  to  is  not  a  mere  privilege,  537. 

general  rule  as  to  who  has  right  to,  538. 

rule  that  plaintiff  has  right  to,  538. 

when  rule  that  plaintiff  has  right  to  applies,  539. 

right  to  where  there  are  several  issues,  540. 

right  where  there  are  several  defendants,  540. 

how  defendant  may  acquire  right  to,  541. 

preventing  defendant  from  securing  right  to,  542. 

effect  of  failure  to  offer  evidence  on  right  to,  543. 

right  to  in  special  proceedings,  544. 

denying  the  right  to,  presenting  ruling  by  bill  of  exceptions,  1069,  n. 

OPEN  COURT, 

returning  verdict  in,  936,  943. 

OPENING  STATEMENT, 

importance  of,  545. 

of  what  it  should  consist,  646. 

its  leading  purpose,  547. 

anticipating  defense  in,  548. 

repetition  in,  549. 

arguing  case  in,  550. 

perspicuity  and  clearness  in,  551. 

how  to  secure  clearness  in,  552. 

virtue  of  plainness  in,  553. 

arousing  attention  of  jurors,  554. 

making  suggestive  statements  to  jury  in,  555. 
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evidence  should  not  be  overstated  in,  556. 
presenting  a  tenable  tlieory  in,  557. 
directing  a  verdict  on,  557. 
keeping  it  within  proper  limits,  558. 
evidence  should  not  be  rehearsed  in,  558. 
exceeding  proper  limits,  559. 
error  in,  saving  and  curing,  55'J. 

OPINION, 

statement  as  to  identity  is,  39. 

taking  that  of  the  client,  54. 

per  curiam,  66,  n. 

dissenting,  66. 

expression  of  as  disqualifying  judge,  217. 

expression  of  as  ground  for  challenging  jurors,  517. 

discjualification  of  jurors  on  account  of,  524. 

of  jurors  formed  from  reading  newspapers,  524. 

of  jurors,  statutes  affecting,  524. 

what  will  disqualify  jurors,  524. 

when  non-expert  witnesses  may  give,  616. 

expert  witnesses  may  give,  617. 

witnesses  can  not  be  impeached  by  proof  of,  674. 

OPINIONS  OF  WITNESSES, 

witnesses  are  prone  to  give,  28. 
when  admissible,  616,  617. 
often  confused  with  facts,  642. 

ORAL  ADMISSIONS, 

commenting  on,  in  the  argument,  '<61. 

ORAL  ARGUMENT, 

superiority  of,  787. 

written  brief  should  be  the  foundation  of,  787. 

ORAL  CONTRACT, 

one  partly  written  and  partly  verbal  is,  813- 

ORAL  f:vidence, 

how  brought  into  the  record,  1079. 
ORAL  INSTRUCTIONS, 

when  not  error  to  give,  894. 
ORDER, 

entry  of  nnnc  pro  tunc,  192. 

for  service  by  publication,  365. 

of  court  suppressing  depositions,  411. 
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ORDER— Continued. 

separating  witnesses,  561-563.  » 

for  inspection  of  person,  enforcing,  684. 

refusing  to  substitute  parties  is  interlocutory,  1007. 

extending  time  for  tiling  bills  of  exceptions,  how  shown,  1081. 

directing  amendments  to  bills  of  exceptions,  1090. 

See  Decrees;  Judgments;  Interlocutory  Orders. 

ORDER  GRANTING  A  CHANGE   OF  VENUE, 
what  it  should  contain,  499. 
when  should  be  made  up,  499. 
informalities  in,  effect  of,  499. 
modifying,  499. 
vacating  and  setting  aside,  501. 

ORDERLY  ARRANGEMENT, 
of  the  evidence,  569. 

ORDER  OF  ARGUMENT, 

counsel's  in  addresses  to  the  jury,  692. 

ORDER  OF  CROSS-EXAMINATION, 

when  random  and  irregular  best,  631. 

ORDER  OF  INTRODUCING  EVIDENCE, 
natural  order  should  be  adopted,  570. 
discretion  of  court  in  regulating,  572. 
proper  one,  departure  from,  573. 

ORDER  OF  NARRATING  FACTS, 
in  the  argument  to  the  jury,  746. 

ORDER   SEPARATING  WITNESSES, 
when  may  be  made,  561. 
who  included  within,  562. 
effect  of  disobedience  of,  563. 

ORDINANCES— MUNICIPAL, 

interpretation  of,  is  tor  the  court,  486. 
court  determines  reasonableness  of.  436. 

ORDINARY  CARE, 

when  jury  is  to  determine  what  is,  437. 

ORGANIZATION  OF  COURTS, 

presumed  to  be  regular,  184. 
ORIGINAL  INSTRUMENTS, 
what  are,  402. 
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ORIGINAL  JURISDICTION, 
discussion  of,  236. 

ORNAMENTATION, 

of  address  to  the  jury,  699. 

OWNERSHIP, 

is  a  question  of  fact  when,  425. 


PAROL  CONTRACTS, 

when  to  bring  actions  on,289. 

when  statute  of  limitations  begins  to  run  in  case  of,  289. 

construction  of,  when  for  jury  and  when  for  court,  432. 

PAROL  EVIDENCE, 

entry  of  mine  pro  tunc  orders  on,  192. 

to  show  proof  of  service,  372. 

of  contents  of  instrument  without  jurisdiction  of  the  court,  404. 

of  contents  of  instrument  wliich  opposite  party  fails  to  produce  after 

being  notified,  404. 
to  impeach  award,  47L 

rARTL\L  EXPLANATION, 

giving  as  complete  in  argument  to  jury,  727. 

PARTIAL  SUBMISSION, 

to  arbitration,  what  is,  454. 

to  arbitration,  what  it  includes,  455. 

PARTIALITY, 

of  judge,  284. 

PARTICULAR  CLASS, 

jurisdiction  of  cases  in,  240. 

PARTICULAR  EVIDENCE, 

instructions  giving  undue  prominence  to,  902. 

PARTICULAR  SUBJECT, 

jurisdiction  of,  239. 

jurisdiction  of  distinguished  from  tliat  of  general  subject,  240. 

PARTICULARS, 

ascertaining  of  adversary's  claim,  331. 
setting  forth  of  claim,  333. 
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bound  by  rules  of  court,  186. 

exclusion  from  court  room,  189,  n. 

entering  judgment  after  death  of,  192. 

agreements  and  stipulations  of,  202. 

can  not  create  courts,  232. 

can  not  create  jurisdiction  by  consent,  232,  235. 

right  to  deny  jurisdiction,  267. 

agreeing  to  abide  decision  of  architect  or  engineer,  325. 

serving  process  in  their  own  cases,  356. 

when  exempt  from  arrest  and  service  of  process,  373. 

service  on  new,  375. 

examination  of  before  trial,  414. 

will  not  be  compelled  to  answer  criminating  interrogatories,  414. 

common  law  rule  as  to  testifying,  420. 

when  their  intention  is  a  question  of  fact,  481. 

limiting,  by  agreement,  questions  to  be  arbitrated,  455. 

electing  statutory  or  common  law  arbitration,  456. 

may  be  present  at  hearing  of  arbitration,  467. 

absence  of  as  ground  for  a  continuance,  482. 

change  of  venue  where  there  are  many,  489. 

who  has  right  to  open  and  close,  538. 

when  plaintiff  or  defendant  must  open  and  close,  539. 

not  subject  to  order  separating  witnesses,  hvyl. 

when  entitled  to  testimony  of  witness  disobeying  order  of  separation, 

563. 
can  not  be  excluded  by  rule  limiting  number  of  witnesses,  566. 
when  may  select  order  of  introducing  evidence,  572. 
objections  to  evidence  where  there  are  several  parties,  586. 
right  to  recall  witnesses  for  re-examination,  669. 
when  may  impeach  their  own  witnesses,  671. 
testifying  in  civil  actions  may  be  impeached,  673. 
laying  foundation  for  impeaching,  675. 
their  right  to  be  heard  in  argument,  691. 
deaJing  with  in  the  argument,  747. 
waiving  right  to  demur  to  the  evidence,  864. 
compelling  them  to  join  in  demurrer  to  evidence,  868. 
nonsuit  where  there  are  several,  877. 
when  entitled  to  hyjjothetical  instructions,  899. 
must  rely  on  their  own  exceptions  not  adversary's,  907. 
entitled  to  special  verdict  on  request,  926. 
right  to  have  jury  polled,  938. 

making  agreements  concerning  sealed  verdicts,  943. 
waiving  and  electing  modes  of  trial,  954. 
agreeing  upon  facts  and  submitting  them  to  court,  9.58. 
when  estopped  to  deny  statement  in  agreed  case,  966. 
proceedings  open  to  party  successful  in  trial  court,  984. 
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only  a  party  can  move  for  a  new  trial,  989. 

agreeing  upon  time  for  filing  motion  for  new  trial,  990. 

not  permitted  to  litigate  piecemeal,  KM)!. 

can  not  split  entire  and  complete  demands,  1002. 

judgment  against  party  on  demurrer,  1003. 

final  judgment  as  to  some  but  not  as  to  others,  1005. 

right  to  compel  entry  of  judgment,  1015. 

how  time  of  entering  judgment  affects,  1017. 

when  entitled  to  relief  from  defaults,  10.32. 

proper  one  should  interpose  objections,  1045. 

exceptions  available  only  to  party  who  reserves  them,  1052. 

can  not  make  bill  of  exceptions  by  agreement,  10G3. 

party  complaining  must  make  available  error  manifest,  1070. 

correcting  and  amending  bills  of  exceptions,  1088. 

PARTNERS, 

actions  for  contribution  among,  290. 

demand  for  settlement  between,  313. 

demands  upon,  314. 

service  of  process  on,  3(50. 

personal  judgment  against  individual,  360. 

when  may  submit  to  arbitration,  459. 

appearing  and  defending  for  partnership,  473. 

PARTNERSHIP, 

existence  of,  by  whom  question  is  determined,  425. 
when  existence  of  is  a  question  of  fact,  430. 

PART  PAYMENT, 

effect  of,  upon  statute  of  limitations,  306. 

PASSIONS, 

appealing  to,  in  argument  to  jury,  780. 

PATENTS, 

enjoining  infringement  of,  391. 

when  court  or  jury  determines  questions  regarding,  434. 

PATHOS, 

use  and  abuse  of  in  address  to  jury,  781. 

PATIENCE, 

in  cross-examining  witnesses,  630. 

PAUPERS, 

'    appointing  attorneys  for,  201. 

bringing  action  over  after  dismissal  without  paying  costs,  883. 
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PAYMENT, 

presumption  of  after  twenty  years,  308. 

when  tender  is  regarded  as,  321. 

by  garnishee,  effect  of,  388. 

usually  a  question  for  the  jury,  439. 

of  costs  on  change  of  venue,  500. 

of  costs,  before  action  dismissed  can  be  brought  over,  883. 

PENALTIES, 

where  actions  to  enforce  may  be  tried,  252. 

witness  not  compelled  to  answer  questions  that  tend  to  expose  him  to, 
656. 

PENDING  LAWSUIT, 

as  ground  for  challenging  jurors,  522. 

PERCEPTION, 

cross-examination  to  discover  error  in,  646. 

PEREMPTORY  CHALLENGE, 

making  boldly  and  promptly,  510. 
right  to  should  be  carefully  exercised,  513. 
examination  to  discover  whether  to  exercise  right  of,  514. 
number  allowed,  527. 
where  there  are  several  defendants,  527. 
in  consolidated  actions,  527. 

not  allowed  where  special  or  struck  juries  are  called,  527. 
must  be  exhausted  before  error  can  be  predicated  on  ruling  on  chal- 
lenge for  cause,  529. 

PEREMPTORY  INSTRUCTION, 

dismissal  before  it  is  given,  884. 
when  motion  for  must  be  made,  888. 
when  given,  889. 

PERISHABLE  PROPERTY, 

when  not  subject  to  attachment,  383. 

PERJURY, 

showing  motive  for  committing,  763. 

PERMISSION, 

of  court  to  sue  receiver,  393. 
to  ask  leading  questions,  601. 

PERPETUAL  INJUNCTION, 

only  awarded  on  final  hearing,  392. 

failure  to  issue  preliminary  does  not  affect  right  to,  392,  n. 
See  Injunction. 
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PERSON, 

preliminary  examination  shoulil  V)e  conducted  in,  5,  ^i,  17. 

identili<"ation  of,  37,  434,  n. 

means  of  identifying  persons,  38. 

status  of,  245. 

domicile  of,  where  it  is,  254. 

with  whom  copy  of  service  may  1><'  left,  358. 

equity  is  a  remedy  acting  upon,  391. 

interested  persons  as  witnesses,  420. 

identity  of,  434,  n. 

inspection  of,  G81. 

enforcing  order  for  inspection  of,  084. 

PERSONAL  ABUSE, 

effect  of  in  argument  of  counsel,  693,  n. 
PERSONAL  DECREES, 

examples  of,  244. 
PERSONAL  HOSTILITY, 

jurors  disqualified  by,  521. 
PERSONAL  INJURIES, 

when  statute  of  limitations  bars  action  for,  295. 

defendant  assuming  burden  of  proof  in  cases  of,  535. 

PERSONAL  INJURY  CASES, 

when  defendant  should  assume  the  burden  in,  535. 
physical  examination  of  plaintiff  in,  683. 
exhibiting  clothing,  machinery,  etc.,  to  jury  in,  685. 

PERSONAL  JUDGMENT, 

against  partner  not  served  with  process,  360. 
rendering  on  service  by  publication,  362. 
in  attachment,  378. 

See  Process;  Jurisdiction. 

PERSONAL  PROPERTY, 

identity  of,  40. 

who  determines  identity  of,  434,  n. 

See  Chattels;  Property. 

PERSONAL  SERVICE, 

is  usually  essential,  357. 

how  made,  357. 

general  appearance  equivalent  to,  475. 

PERSPICUITY, 

in  the  opening  statement,  551. 
is  a  virtue  of  instructions,  895. 
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PERSUASION, 

of  jury  by  appealing  to  passions,  780. 

PETITION, 

for  change  of  venue,  affidavit  in  support  of,  496. 
See  Application;  Motions. 

PHOTOGRAPHS, 

use  of  as  evidence,  8,  690. 

valuable  means  of  identification,  38  n. 

of  instruments  and  documents,  42,  n, 

PHYSICAL  EXAMINATION, 

in  criminal  cases,  682. 

of  defendant  in  criminal  cases,  682. 

of  plaintiff  in  personal  injury  cases,  683. 

PHYSICAL  FACTS, 

witnesses  testifying  to  impossible,  638. 

PHYSICAL  INFIRMITIES, 
excusing  juror  for,  531. 

PHYSICIANS, 

confidential  communications  to,  420. 

PIECEMEAL, 

deciding  cases,  235. 

cases  not  thus  distributed  to  different  courts,  249. 

policy  against  distributing  cases,  268. 

evidence  should  not  be  introduced,  577. 

parties  not  allowed  to  litigate,  1001. 

cases  can  not  be  appealed  piecemeal,  1003. 

PLACE, 

of  holding  court,  165. 

of  holding  court  presumed  to  be  regular,  184. 

where  demand  should  be  made,  314. 

description  of  in  notice  to  take  depositions,  408. 

cross-examination  as  to,  639. 

specifying  in  impeaching  questions,  675, 

of  witnesses'  reputation  in  impeachment,  676. 

viewing  by  jury,  687,  688. 

describing  in  argument  to  jury,  728. 

.   See  Jurisdiction;  Local  Action;  Location. 

PLACE  OF  BUSINESS, 

effect  of  leaving  copy  of  summons  at,  358. 
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PLAINNESS, 

in  the  opening  statement,  553. 

in  the  art  of  putting  things  to  the  jury,  711. 

PLAINTIFF, 

name  of  in  process,  350. 

his  signature  to  summons,  .354. 

amending  name  of  in  summons,  355. 

what  constitutes  liis  appearance  in  court,  472. 

relying  on  strength  of  his  own  ca.se,  536. 

right  to  open  and  close  where  several  issues,  540. 

preventing  defendant  from  securing  open  and  close,  542. 

introducing  evidence,  anticipating  defense,  574. 

physical  examination  of  in  personal  injury  cases,  683. 

disobeying  order  for  inspec-tion  of  person,  ()84. 

nonsuit  where  there  are  several,  877. 

can  only  ask  peremptory  instruction  when  defendant's  case  is  closed, 

888. 
only  can  make  motion  for  judgment  no7i  obstante,  997. 
when  may  exercise  right  to  take  a  default,  1028. 

PLANS, 

use  of  as  evidence,  8. 
distinguished  from  theory,  93. 
exliibiting  to  jury,  690. 

PLATS, 

use  of,  in  evidence,  8,  402,  690. 

PLAUSIBILITY, 

in  the  argument  to  the  jury,  739,  74C 

PLEA, 

default  on  withdrawal  of,  1027. 

PLEA  IN  ABATEMENT, 

because  of  irregular  service,  370. 

PLEAS  IN   BAR 

judgments  where  they  are  filed,  1023. 

PLEADINGS, 

theory  should  be  outlined  in,  87. 

should  proceed  on  definite  theory,  88. 

discretion  in  allowing  amended  ones  filed,  189,  n. 

are  part  of  record  proper,  190,  n. 

averment  of  jurisdictional  facts  in,  257. 

tiling  amended,  effect  of  on  statute  of  limitations,  303. 

motions  to  make  more  specific,  332. 
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PLEADINGS— Co?i«i«j/ed. 

facts  not  conclusions  should  be  stated  in,  425. 

examples  of  conclusions  of  law  in,  425. 

effect  of  epithets  in,  425. 

examples  of  allegations  of  fact  in,  425. 

continuance  because  of  new  ones  filed,  479. 

material  amendment  of  as  a  ground  for  continuance,  482. 

right  to  open  and  close  depends  upon,  533. 

not  usually  required  in  agreed  case,  965,  n. 

cleansing  record  of  faulty  ones  by  repleader,  986. 

when  rulings  on  not  grounds  for  new  trial,  988. 

motion  for  judgment  non  obstante  on  account  of  defects  in,  997. 

when  must  be  recited  in  decrees,  1009. 

reference  to  in  decrees,  1010. 

effect  of  amended  on  right  to  take  a  default,  1029. 

amending  after  verdict,  1039. 

when  defects  in  can  not  be  cured  by  verdict,  1039. 

what  defects  in  demurrer  does  not  reach,  1040. 

motion  to  make  more  specific,  1040. 

motion  to  strike  out  parts  of,  1040. 

how  to  present  question  of  lack  of  verification,  1040. 

how  brought  up  by  bills  of  exceptions,  1057. 

how  to  make  rejected  part  of  the  record,  1071. 

PLURIES  WRITS, 

nature  and  use  of,  376. 
when  party  entitled  to,  376. 
by  whom  issued,  376. 

POINTS, 

leading  should  be  put  in  wiiung,  86. 

making  too  many  in  argument  to  the  jury,  748. 

stratagem  of  attacking  few  only  of  opponent's,  756. 

writing  out  for  argument,  793. 

number  to  be  found  in  law  books,  794. 

argument  of  questions  of  law  must  present,  795. 

fallacy  of  mistaking  those  in  dispute,  829. 

stating  those  upon  which  special  finding  is  asked,  971, 

POLITICS, 

difference  in  as  ground  for  change  of  venue,  488. 

POLLING  THE  JURY, 

when  and  by  whom  it  may  be  done,  938. 

how  it  is  done,  938. 

where  sealed  verdict  has  been  returned,  943. 

POOR  PERSON, 

appointment  of  attorney  for,  201. 
obtaining  leave  to  sue  as,  after  nonsuit,  883. 


INDEX.  1393 

[References  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  II,  §§  472-lO'JUZ 
POSITIVE  TESTIMONY, 

value  as  compared  with  negative,  775. 

POSSESSION, 

adverse  of  real  property,  as  affecting  title,  297. 
taking  to  complete  evidence  of  title,  32G. 
(jiiestion  for  jury  under  proper  instructions,  440. 

POSTPONEMENT, 

of  trial,  reasons  for,  479. 

of  trial  by  withdrawing  juror,  886. 

See  Conti.nl- A. NCE. 
POWER, 

practical  knowledge  gives,  82. 

to  create  courts,  145. 

inherent  and  implied  of  courts,  156. 

to  adjourn,  common  to  all  courts,  172. 

no  valid  action  by  tribunal  unless  there  is,  176. 

of  court  to  adopt  rules,  186,  187. 

nature  and  extent  of  discretionary,  189. 

of  court  to  change  record,  191,  192. 

of  court  to  appoint  its  ministers,  196. 

to  appoint  officers  of  court,  199. 

of  judges  to  appoint  ministers  of  courts,  205. 

to  appoint  special  judges,  220. 

when  special  judge  has  as  much  as  regular,  221. 

to  decide  is  jurisdiction,  230. 

conferred  by  implication,  247. 

of  legislature  to  prescribe  notice,  344. 

how  much  lies  in  words,  707,  708. 

of  legislature  to  provide  for  trial  by  court,  950. 

PRACTICAL  TESTS, 

making  before  the  jury,  686. 
PRAISING  OPPOSITE  COUNSEL, 

artifice  of,  842. 
PRAYER  FOR  APPEAL, 

does  not  amount  to  an  exception,  1046,  n. 
PRAYER  FOR  TEMPORARY  INJUNCTION, 

must  be  contained  in  bill,  392. 
PRECAUTIONARY  STEPS  AND  INCIDENTAL  MATTERS, 

cause  of  action  must  be  complete,  309. 

requisites  of  complete  cause  of  action,  310. 

damages  essential  to  complete  cause  of  action,  311. 

88 
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PRECAUTIONARY  STEPS  AND  INCIDENTAL  UATTERH—Condnned. 
where  damages  need  not  be  shown,  312. 
when  a  demand  is  necessary,  313. 
how  a  demand  is  made,  314. 
admissions  in  demand,  315. 
waiver  of  demand,  316. 
when  a  tender  is  necessary,  317. 
impHed  admissions  by  tender,  318. 
how  a  tender  is  made,  319. 
effect  of  a  tender,  320. 
keeping  a  tender  good,  321. 
equitable  tender,  322. 
waiver  of  tender,  323. 
offer  to  perform,  324. 

taking  possession  to  complete  evidence  of  title,  326. 
notice,  327. 

notice  for  inspection  of  documents,  328. 
effect  of  failure  to  take  precautionary  steps,  329. 
depositions,  330. 
witnesses  and  subpoenas,  331. 

ascertaining  particulars  of  claim,  332.  *» 

Betting  forth  particulars  of  claiu),  333. 
final  consultation  with  client,  334. 
notes  of  evidence,  335. 
trial  briefs,  336. 

development  of  the  theory,  337. 
having  witnesses  present,  338. 
care  required  in  taking  precautionary  steps,  339. 

PRECEDENTS, 

cases  as,  70. 

doctrine  of  text-writers,  70. 

arguing  from,  797. 

distinguished  from  principles,  798. 

arguing  questions  of  law  where  there  are  none,  803. 

extending  them  to  new  cases,  804. 

PREJUDICE, 

of  jurors,  48. 
disqualifying  judge,  217. 
as  cause  for  change  of  venue,  488. 
as  ground  for  change  of  judge,  502. 
examining  jurors  with  respect  to,  515. 
disqualifying  jurors,  521. 
what  disqualifies  jurors,  521. 
showing  on  (Toss-exainination,  641. 
dismissing  a  case  without,  883. 
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PREJUDICED  WITNESSES, 

how  to  treat  on  cross-examination,  G43. 
PRELIMINARY  EXAMINATION, 

of  witnesses,  5,  6. 

in  trial  of  competency  of  witnesses,  588. 

of  witnesses,  extent  and  method  of,  589. 

PRELIMINARY  INJUNCTION, 

restraining  order  is  in  the  nature  of,  390. 
discretion  of  court  to  grant  or  deny,  392. 
failure  to  obtain  does  not  prevent  perpetual  injunction,  392,  n. 

PRELIMINARY  QUESTIONS  FOR  COURT, 

as  to  competency  of  witnesses,  418,  423,  568. 

as  to  legal  sufficiency  of  evidence  to  require  case  to  be  submitted  to 
jury,  852,  889. 

PRENTISS,  S.  S., 

example  of  his  mode  of  framing  hypotheses,  108. 

his  powers  of  description,  728. 

his  policy  in  presenting  strong  points,  748. 

PREPARATION, 

learning  and  preparing  the  facts,  1-54. 

value  of,  1. 

ascertaining  and  preparing  the  law,  55-86. 

of  theory,  135. 

lack  of  as  a  ground  for  continuance,  482. 

for  argument  of  questions  of  law,  783. 

of  instructions,  895. 

of  special  verdicts,  930. 

of  bills  of  exceptions,  1063  . 
See  Precautionary   Steps;  Learning   and   Preparing  tue  Facts;  Ascer- 
taining THE  Law  ok  the  Case. 

PREPARATION  FOR  APPEAL, 
laying  the  foundation,  1036. 

putting  questions  in  form  for  review  on  appeal,  1037. 
a  decision  must  be  secured  or  there  must  he  a  refusal  to  decide,  1038. 
demurrers,  aider  by  verdict,  1039. 
motions,  1040. 
objections,  1041. 
cases  constituting  exceptions  to  rule  that  objections  must  be  made  in 

trial  court,  1042. 
an  objection  must  not  be  too  broad,  1043. 
objection  to  questions  to  witnesses  insuflicient  where  question  is  proper, 

1044. 
objections  must  be  interposed  by  proper  party,  1045. 
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PREPARATION  FOR  APPEAL— Consumed. 

exceptions,  nature  of,  1046. 
necessity  for  exceptions,  1047. 
time  of  taking  exceptions,  1048. 

exceptions  can  not  be  taken  in  advance  of  tiie  ruling,  1049. 
exceptions  must  immediately  follow  the  ruling  or  decision,  1050. 
exceptions  must  be  addressed  to  specific  rulings,  1051. 
exception  available  only  to  party  who  reserves  it,  1052. 
exceptions  not  effective  unless  valid  as  to  all  who  join,  1053. 
reducing  exceptions  to  writing,  1054. 
bill  of  exceptions,  origin  and  nature  of,  1055. 
bill  of  exceptions,  office  of,  1056. 
when  a  bill  of  exceptions  is  required,  1057. 
requisites  of  bill  of  exceptions,  1058. 
construction  of  the  bill,  1059. 

concerning  the  rule  that  the  bill  brings  up  points  of  law,  1060. 
stating  the  exceptions,  1061. 

duty  of  settling  bill  of  exceptions  is  judicial,  1062. 
preparation  of  bill,  adoption  by  court,  1063. 
form  of  the  bill,  1064. 
the  bill  imports  absolute  verity,  1065. 
conflict  between  the  bill  and  other  record  entries,  1066. 
;  recitals  of  clerk  not  sufficient,  1067. 

stating  the  evidence,  1068. 

what  should  be  brought  in  by  bill  of  exceptions,  1069. 
making  available  error  manifest,  1070. 
separate  bills,  1071. 

collateral  motions  not  part  of  record  proper,  1072. 
statements  and  exhibits  of  direct  motions,  1073. 
rejected  pleadings  and  instruments,  1074. 
bill  should  be  complete  before  it  is  signed,  1075. 
making  written  instruments  part  of  the  bill  by  reference,  1076. 
oral  testimony,  1077. 

stenographer's  report  of  the  evidence,  1078. 
allowance  of  bill,  time,  1079. 
extension  of  time  to  file  bill,  1080. 
order  extending  time,  how  shown,  1081. 
exhibiting  the  filing,  1082. 
when  considered  filed,  1083. 
filing  essential,  1084. 
authentication,  1085. 
by  whom  the  bill  should  be  signed,  1086. 
compelling  judge  to  sign  bill,  1087. 
amendment  of  bills  of  exceptions,  1088. 
application  for  the  order  to  amend,  1089. 
the  order  directing  the  amendment,  1090. 
See  Saving  Questions  for  Appeal;  Ob.jections;  Exceptions. 
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PREPARATORY  INVESTIGATION, 
object  of,  26. 

PRESCRIPTION, 

does  not  give  right  to  maintain  public  nuisance,  296. 
See  Adverse  Possession. 

PRESENCE  OF  COUNSEL, 

at  reception  of  verdict,  936,  n. 

PRESENCE  OF  PARTIES, 

at  reception  of  verdict,  936,  n. 

PRESUMPTIONS, 

of  law,  127. 

have  force  and  effect  of  prima  facie  case,  127. 

use  and  avoidance  of,  128. 

of  fact,  129. 

importance  of,  130. 

that  terms  of  court  are  regular,  168. 

that  notice  of  special  term  of  court  was  given,  176. 

that  public  officers  do  their  duty,  176. 

that  court  acts  legally  and  regularly,  180. 

that  adjourned  or  special  term  was  held  according  to  law,  182. 

as  to  regularity  of  organization  of  courts,  184. 

of  regularity  of  appointment  of  special  judges,  227. 

against  change  of  domicile,  254. 

of  jurisdiction  of  superior  courts,  255. 

of  jurisdiction  of  inferior  tribunals,  256. 

in  case  of  judgment  by  default,  258. 

as  to  payment  of  debt  after  twenty  years,  308. 

as  to  time  alteration  of  written  instrument  was  made,  427. 

of  intent  from  acts,  435. 

of  authority  to  compromise,  447. 

in  compromise  settlements,  451. 

of  attorney's  authority  to  submit  to  arbitration,  459. 

that  arbitrators  acted  together,  466. 

in  favor  of  award,  468. 

of  attorney's  authority  to  appear,  473. 

none  indulged  in  favor  of  party  seeking  a  continuance,  484. 

in  favor  of  authority  of  special  judge,  502. 

as  to  number  of  jurors  where  record  is  contradictory,  505. 

use  of  in  argument,  777. 

that  court  is  familiar  with  elementary  principles,  785. 

in  favor  of  general  verdict,  923. 

none  made  in  favor  of  special  verdict,  932,  933. 

in  favor  of  recorded  verdict,  937. 
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PRESUMPTIONS—  Continued. 

in  aid  of  verdict,  940. 

that  trial  court  will  adhere  to  announced  theory,  957. 

in  favor  of  statement  of  facts  in  case  agreed  or  special  case,  959. 

that  request  for  special  finding  was  made,  971. 

PRIMA  FACIE  CASE, 

presumptions  may  make,  127. 

effect  of  defendant  conceding  that  plaintiff  has,  536. 

introducing  evidence  to  make,  573. 

demurring  to  the  evidence  where  it  is  made,  862. 

PRIMARY  EVIDENCE, 

is  the  best  evidence,  402. 

rule  that  it  must  be  produced,  403. 

exceptions  to  rule  that  it  is  required,  404. 

PRINCIPAL  AND  AGENT, 

when  the  relation  exists,  who  determines,  426. 
See  Agents. 
PRINCIPLES, 

knowledge  of  rudimentary,  57. 

law  is  a  system  of,  61. 

advocate  must  know  how  to  apply  them,  62. 

application  and  use  of,  63. 

to  be  relied  on  in  preference  to  cases,  70. 

use  of  elementary  in  argument  of  questions  of  law,  785. 

showing  those  on  which  cases  rest,  796. 

distinguished  from  precedents,  798. 

applying  them  to  particular  case,  799. 

PRIOR  SERVICE, 

of  jurors,  when  is  a  ground  for  challenge,  519. 

PRIVILEGE, 

of  witnesses  and  parties  from  arrest,  373. 

right  to  open  and  close,  537. 

of  witness  to  refuse  to  give  criminating  testimony,  656. 

See  Waiveh. 

PRIVITY  OF  ESTATE, 

affecting  title  to  real  property,  297. 

PROBABILITY, 

circumstances  may  give,  14. 

definition  of,  19. 

created  by  circumstances  and  details,  19. 
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PROB  ABI LITY— CVH<tn«ed. 
influence  of,  20. 
is  mainstay  of  evidence,  20. 
hypotheses  must  possess,  100. 

of  theory  depends  upon  arrangement  of  details,  115. 
is  essential  in  argument  to  the  jury,  739. 
establishing  by  assigning  adeijuate  cause,  744. 
importance  of,  744. 
artifice  of  dissecting  and  refuting  probabilities  separately,  838. 

PROBABLE  CAUSE, 

when  is  a  question  of  law,  441. 

court  instructing  as  to  what  it  is,  441. 

jury  determining  whether  facts  establish,  441. 

PROBATE  MATTERS, 
.  jurisdiction  of  is  quasi  in  rem,  243. 

PROCEEDINGS. 

in  rem  and  in  personam,  243. 

in  rem  are  civil,  243. 

in  wrong  county,  void  or  voidable,  254. 

void,  voidable  and  regular,  263. 

effect  of  those  without  notice,  343. 

void  because  of  irregularity  in  style  of  process,  348. 

nature  of  in  suit  in  equity,  951,  n. 

PROCEEDINGS  AFTER  VERDICT  OR  FINDING, 

those  open  to  unsuccessful  party,  984. 

venire  de  novo,  985. 

repleader,  986. 

motion  for  new  trial,  987. 

grounds  for  new  trial,  988. 

who  may  move  for  new  trial,  989. 

when  motion  for  new  trial  must  be  made,  990. 

form  and  contents  of  motion  for  new  trial,  991. 

joint  and  several  motions,  992. 

amending  motion  for  new  trial,  993. 

ruling  on  motion  for  new  trial,  994. 

excepting  to  ruling  on  motion  for  new  trial,  994. 

waiver  of  right  to  move  for  new  trial,  995. 

motion  in  arrest  of  judgment,  996. 

motion  for  judgment  non  obstante,  997. 

motion  for  judgment  on  special  findings,  998. 

PROCEEDINGS  IN  PERSONAM, 

distinction  between  and  proceedings  in  rem,  243,  244. 

nature  of,  244. 

equity,  jurisdiction  in,  244. 
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PROCEEDINGS  IN  PERSONAM— CoH«m?/ed. 
residence  as  affecting,  244. 
location  of  property  as  affecting,  244. 
suits  for  specific  performance  of  contracts  are,  244, 
cases  illustrating  doctrines  of,  244. 
judgment  in  void  witliout  process,  244,  346. 
judgment  in  against  non-residents,  34G. 

PROCEEDINGS  IN  REM, 
nature  of,  243. 
are  against  tlie  res,  243. 

status  of  persons  determined  by  proceedings  in  nature  of,  243. 
attachment  proceeding  in  nature  of,  243. 
seizure  of  property,  foundation  of,  243. 
probate  proceedings  are  in  nature  of,  243. 
quasi,  243. 
notice  in,  243. 

things  guilty,  things  hostile,  things  indebted,  243. 
are  civil,  243. 

PROCESS, 

control  of  by  courts,  193. 

execution  of  beyond  court's  territorial  limits,  261,  n. 

issue  of  commences  action,  303. 

what  term  includes,  341,  n. 

of  law,  what  is  due,  342. 

defective,  345. 

questioning  collaterally,  346. 

objects  to  be  accomplished  by,  346. 

style  of,  348. 

name  and  title  of  court  in,  349. 

serving  on  infants,  361. 

when  objections  to  should  be  made,  370. 

persons  exempt  from,  373. 

on  cross-bill  and  supplemental  comi)laint,  375. 

when  general  appearance  waives  defects  in,  475. 

See  Bringing  the  Action;  Service  ok  Process;  Writs. 

PROFESSIONAL  EXPERT  WITNESS, 
cross-examination  of,  652. 

PROFESSIONAL  SKILL, 

what  it  is,  84. 

PROLIXITY, 

should  be  avoided  in  arguing  questions  of  law,  788. 

PROMISSORY  NOTES, 

demand  for  payment,  313. 
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PROMPTNESS, 

advisable  in  consultation  with  witnesses,  51. 

mind  must  act  with,  81. 

valuable  in  framing  hypotheses,  104. 

in  making  objections  to  special  judge,  226. 

more  quickly  obtained  by  jury  than  judge,  284. 

necessary  in  pointing  out  defects  in  verdicts,  946. 

necessary  in  api)lication  to  set  aside  default,  1032. 

necessary  in  making  objections,  1041. 

See  Delay  ;  Waivee. 

PROOF  OF  SERVICE, 

of  process  by  third  person,  356. 

when  and  between  whom  it  is  conclusive,  372. 

PROOF  OF  PUBLICATION, 
how  made,  368. 

PROPERTY, 

control  of  by  courts,  194. 

receiver  appointed  to  protect,  194. 

in  custodia  legis,  195. 

proceeding  against,  243. 

authority  of  sovereign  over  that  within  its  territory,  250. 

suit  regarding  that  obtained  by  fraud,  L'74. 

attaching  that  about  to  be  moved  from  the  State,  380. 

what  is  subject  to  attachment,  383. 

when  bound  by  writ  of  garnishment,  386. 

description  of  in  lis  pendens  notice,  397. 

effect  of  award  on  title  of,  469. 

how  decisions  become  rules  of,  797. 

how  must  be  described  in  judgment,  1018. 

See  PROCEEDiNtis  In  Rem. 

PROSECUTIONS, 

in  county  where  crime  is  committed,  252. 

PROVINCE  OF  COURT  AND  JURY, 
outlined,  891. 

See  Instrcctions;  Questio.ns  of  Law    ano    Fact;    Wituurawing  the  Case 

FROM  the  Jury. 

PROVISIONAL  HYPOTHESIS, 
what  it  is,  56. 

use  of,  57. 

valuable  in  prosecuting  investigation,  109. 

verilication  of,  110. 

importance  in  investigating  law,  111. 
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PROXIMATE  CAUSE, 

fallacy  of  mistaking,  818. 

when  a  question  of  law  and  when  one  of  fact,  429. 

PRUDENCE, 

counsel  must  use  in  making  suggestions  to  witnesses,  9. 

PUBLICATION, 

personal  judgment  on  notice  by,  244. 

personal  judgment  against  non-resident  on,  346. 

judgment  rendered  before  complete,  353. 

service  of  process  by,  362. 

statute  providing  for  strictly  construed,  363. 

defects  and  omissions  in  affidavit  for,  363. 

essentials  of  affidavit  for,  364. 

order  for  service  by.  365. 

examples  of  what  is  required  in  certain  cases,  365. 

requisites  of  newspaper  in  which  it  is  made,  366. 

in  paper  which  is  printed  on  Sunday,  366. 

length  of,  367. 

meaning  of  month  in  statute  requiring,  367. 

mode  of  reckoning  time  of,  367. 

proof  of,  367. 

in  attachment  against  non-resident,  378. 

PUBLICATION  OF  DEPOSITIONS, 

made  on  motion  of  either  party,  410. 

PUBLIC, 

has  an  interest  in  courts,  157. 
interest  in  children,  246. 

PUBLIC  FUNDS, 

court  making  allowances  out  of,  201. 

PUBLIC  OFFICERS, 

acts  of  presumed  to  be  rightfully  done,  176. 
exempt  from  garnishment  proceedings,  386. 
secondary  evidence  of  their  election,  404. 

PUBLIC  PLACE, 

what  is  one,  369. 

posting  notice  to  defendant  in,  369. 

PUBLIC  POLICY, 

its  effect  on  judicial  decisions,  798. 

PUBLIC  RECORDS, 

certified  copies  of  as  evidence,  404. 
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PURPOSE, 

when  is  a  question  for  the  jury,  435. 
of  examining  jurors,  511. 
of  the  oi)ening  statement,  547. 
cross-examination  without,  effect  of,  625. 
of  the  address  to  the  jury,  (JIh;. 
ultimate  of  narration  in  argument,  733. 

Q 

QUALIFICATIONS, 

cross-examining  expert  witnesses  as  to,  652. 

QUALIFICATIONS  OF  JURORS, 
usually  fixed  by  statute,  508. 
freeholder  and  householder,  508. 
when  juror  must  be  an  elector,  508. 
educational,  508. 
questioning  them  as  to,  511. 
lack  of  statutory,  519. 
trying  grounds  of  challenge,  525. 

QUANTUM  OF  PROOF, 

better  too  much  than  too  little,  595. 

QUASI  PROCEEDINGS  IN  REM, 
discussion  of,  243. 

See  Proceedings  in  Rem. 

QUESTIONING  JURORS, 

manner  of  doing  it,  510,  511. 

questions  to  be  pertinent  and  fair,  526. 

in  disgracing  or  degrading  manner  improper,  526. 

what  ones  allowed  in  polling  the  jury,  938. 

QUESTIONS. 

plain  should  be  put  to  dull  witness,  6. 

witness  has  a  right  to  understand,  13. 

saving  by  instructions,  282. 

asking  to  determine  competency  of  evidence,  590. 

introductory  ones  to  witnesses,  598. 

policy  of  writing,  598. 

manner  of  asking,  599. 

avoiding  categorical,  604. 

to  witnesses  should  be  pertinent  and  relevant,  611. 

relevant  if  answer  tends  to  prove  issues,  611. 

compound  ones,  612. 

when  leading  ones  are  allowed,  613. 
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QUESTIONS— Confinwed. 

asking  at  random  on  cross-examination,  631. 
danger  in  asking  witnesses  too  many,  650. 
asking  leading  ones  on  cross-examination,  654. 
unfair  assumptions  in,  655. 
calling  for  criminating  answer,  656. 
objecting  to  on  cross-examination,  659. 
what  ones  proper  in  impeachment  of  witnesses,  673. 
how  specific  impeaching  ones  should  be,  675. 
on  demurrer  to  the  evidence,  saving,  871. 
putting  in  form  for  review  on  appeal,  1037. 

to  witnesses,  objections  where  question  is  proper  and  answer  improper, 
1044. 

See  Saving  Questions  for  Appeal. 

QUESTION  OF  FACT, 

identity  is,  37,  n.,  38. 

jury  determines,  423. 

when  ownership  is,  425. 

when  negligence  is,  425. 

existence  of  partnership,  425,  430. 

when  existence  of  agency  is,  426. 

authority  of  one  person  to  act  for  another,  426. 

ratification,  when  is,  426. 

alteration  of  written  instruments,  427. 

authority  to  make  alterations  in  written  instruments,  427. 

boundary  and  location,  when  is,  428. 

cause  and  effect,  when  is,  429. 

examples  of  429,  435. 

existence  of  confidential  relations  usually  is,  430. 

relation  of  master  and  servant,  430. 

who  are  fellow  servants,  when  is,  430. 

whether  one  is  tenant  of  another,  430. 

relation  of  bailor  and  bailee,  430. 

where  written  instruments  are  ambiguous,  431. 

when  question  of  intention  is,  431. 

meaning  of  trade  terms,  431. 

determining  meaning  of  illegible  writings,  431. 

intention  where  blanks  are  unfilled,  431. 

meaning  of  words  used  by  parties,  432. 

intention  of  parties,  432. 

sense  in  which  slanderous  words  were  used,  432. 

fraud  is  under  proper  instructions,  433. 

good  faith,  434. 

trade  use  of  an  article  of  commerce,  434. 

use  of  patents  under  proper  instructions,  434. 

intent,  purpose  or  design,  435. 
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QUESTION  OF  F^CT—CuntUmed. 

intent  of  one  charged  with  conspiracy,  435. 

obtaining  money  under  false  pretenses,  436. 

domicile,  435. 

revocation  of  will,  435. 

dedication,  435. 

abandoning  homestead,  435. 

malice,  when  is,  435. 
«  existence  of  a  foreign  law,  43(). 

when  negligence  is,  437. 

where  more  than  one  inference  can  be  drawn,  437. 

circumstances  showing  breach  of  duty,  437. 

whether  one  has  had  notice  or  knowledge,  438. 

employe's  notice  of  rules  of  enij)l()yer,  438. 

dangers  of  employment,  notice  of,  438. 

whether  safe  to  cross  railway,  438. 

payment,  when  is,  439. 

when  probable  cause  is,  441. 

when  what  constitutes  reasonable  time  is,  442. 

when  waiver  is,  443. 

when  abandonment  is,  443. 

miscellaneous  questions  of,  444. 

See  Facts. 

QUESTION  OF  LAW, 

judge  determines,  423. 

when  negligence  is,  425. 

when  partnership  is,  426. 

boundary  and  location,  when  is,  428. 

cause  and  effect,  when  is,  429. 

who  are  fellow  servants,  when  is,  430. 

construction  and  validity  of  written  instruments,  431. 

application  of  words  after  jury  has  determined  their  meaning,  431,  432. 

meaning  of  illegible  writings,  when  is,  431. 

what  constitutes  slander,  432. 

when  slander  is,  432. 

when  fraud  is,  433. 

identity,  usually  is,  434. 

when  malice  is,  435. 

existence  and  validity  of  laws  and  ordinances,  436. 

interpretation  of  statutes,  436. 

passage  of  laws,  436. 

reasonableness  of  statutes  and  ordinances,  436. 

reasonableness  and  validity  of  corporate  by-laws,  436. 

when  negligence  is,  437. 

breach  of  duty,  negligence,  437. 

negligence  is  where  there  is  a  special  verdict,  437. 
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when  existence  of  notice  is,  438. 

notice  of  defects  in  streets,  438. 

wlien  possession  and  ownership  is,  440. 

color  of  title,  440. 

whether  title  is  good  or  clear,  440. 

what  probable  cause  is,  441. 

when  what  constitutes  reasonable  time  is,  442. 

when  waiver  is,  443. 

waiver  of  defect  in  notice  or  summons,  443. 

when  abandonment  is,  443. 

miscellaneous  examples  of,  444. 

when  counsel  may  argue  to  the  jury,  693. 

argument  of,  782,  807. 

importance  and  nature  of  argument  of,  782. 

preparation  for  argument  of,  783. 

manner  and  style  of  arguing,  784. 

elementary  principles  in  argument  of,  785. 

strategy  in  arguing,  786. 

superiority  of  oral  argument,  787. 

prolixity  in  argument  of,  787. 

reason  and  eloquence  in  arguing,  789. 

considering  nature  of  in  argument,  790. 

ascertaining  from  the  record,  791. 

statement  of  those  involved  in  a  cause,  792. 

method  in  arguing,  793. 

referring  to  authorities  in  arguing,  794. 

argument  of  must  be  to  the  point,  795. 

discussing  judicial  decisions  in  arguing,  796. 

arguing  from  precedent,  797. 

arguing  where  there  is  no  precedent,  803. 

considering  consequences  in  arguing,  805. 

QUESTIONS  OF  LAW  AND  FACT, 
province  of  court  and  jury,  423. 
mixed  questions  of  law  and  fact,  424. " 
conclusions  of  law,  425. 
agency,  426. 

alteration  of  written  instruments,  427. 
boundary  and  location,  428. 
cause  and  effect,  429. 
confidential  and  other  relations,  430. 
construction  of  written  instruments,  431. 
construction  of  unwritten  contracts  and  language,  432. 
fraud  and  good  faith,  433. 
identity,  434. 
intent,  malice,  435. 
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QUESTIONS  OF  LAW  AND  FACT— Contimied. 
laws  and  ordinances,  436. 
negligence,  437. 
notice  and  knowledge,  438. 
payment,  439. 

possession  and  ownership,  440. 
probable  cause,  441. 
reasonable  time,  442. 
waiver  and  abandonment,  443. 
miscellaneous  questions,  444. 
in  special  verdicts,  931. 

QUINTILIAN, 

his  maxim  as  to  knowledge  of  principles,  62,  n. 

his  advice  as  to  selecting  theory,  87. 

his  advice  as  to  final  consultation  with  client,  334. 

QUOTIENT  VERDICT, 


effect  of,  945. 

when  it  is  not  illegal,  945. 


R 


RANK  OF  COURT, 

test  for  determining,  154. 

RATIFICATION, 

when  question  for  jury,  426. 

question  of  law  when  facts  are  undisputed,  426. 

of  unauthorized  compromise,  447. 

of  submission  to  arbitration,  459,  462. 

of  submission  to  arbitration,  what  amounts  to,  462. 

READING  THE  LAW  TO  THE  JURY, 
when  proper,  694. 

REAL  ACTIONS, 

See  Actions;  Loc.\l  Actions. 

REAL  EVIDENCE, 

nature  and  use  of,  422. 
REAL  PROPERTY, 

identifying,  41. 

statute  of  limitations  affecting  actions  concerning,  297. 

privity  of  estate  affecting  title  to,  297. 

adverse  possession  of,  297. 

subject  of  attachment,  383. 

when  subject  to  garnishment,  386. 

arbitrating  controversies  over,  460. 
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REASONABLE  CARE, 

is  generally  a  question  of  fact,  437. 

REASONABLE  DILIGENCE, 

in  bringing  actions  based  on  fraud,  293. 

REASONABLE  NOTICE, 

what  it  is,  497. 

REASONABLE  TIME, 

when  is  a  question  of  law,  and  when  of  fact,  442. 

illustrations  of  what  is,  442. 

making  request  for  special  finding  within,  972. 

REASONABLENESS, 

of  statutes,  436. 

of  corporate  by-laws,  question  for  the  court,  436. 

of  limitation  as  to  number  of  witnesses,  566. 

REASONS, 

for  prompt  consultation  of  witnesses,  5L 

assignment  of  for  adjournment  of  court,  180. 

showing  for  appointing  special  judge,  225. 

why  party  can  not  impeach  his  own  witness,  671. 

for  unnatural  acts,  discussing  in  argument  to  jury,  742. 

why  testimony  was  impressed  on  memory  of  witness,  765. 

use  of  in  arguing  questions  of  law,  789. 

making  demurrer  to  evidence  expedient,  873. 

See  Motion  for  New  Trial. 

REBUKE, 

to  witness,  when  expedient,  603. 

REBUTTAL, 

when  evidence  in  is  to  be  introduced,  573. 
how  party  deprived  of  right  to,  574. 
evidence  in,  575. 

RECALLING  JURY, 

for  further  instructions,  906. 
to  correct  verdict,  947. 

RECALLING  WITNESSES, 
for  re-examination,  669. 

RECEIVERS, 

discretion  of  court  in  appointing,  189,  n. 
courts  placing  property  in  hands  of,  194. 
must  have  authority  to  sue,  326. 
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RECEIVERS—  Continued. 

authority  to  bring  suits  against,  326. 

(lelinition  of,  393. 

apjMjinting  as  an  auxiliary  efjuitablo  remedy,  393. 

is  an  otlicer  of  the  court,  .■J9U. 

permission  of  court  to  sue,  3i)3. 

can  only  sue  when  j)ermitte(l  by  statute  or  court,  393. 

can  ordinarily  sue  only  where  debtor  could  have  sued,  393, 

when  one  will  be  appointed,  394. 

appointed  only  in  clear  cases,  394. 

illustrative  cases  in  which  they  have  been  appointed,  394,  n. 

procedure  in  appointing,  395. 

appointing  where  not  prayed  for,  395. 

appointing  upon  motion  without  allidavits,  395. 

at  what  time  appointed,  395. 

giving  notice  to  opposite  party  before  appointing,  395. 

what  order  appointing  should  contain,  395. 

removal  of,  395. 

when  they  may  be  discharged,  395. 

application  or  motion  for  discharge  of,  395. 

notice  of  application  for  ilischarge  of,  395. 

RECEIVING  THE  VERDICT, 

rules  in  regard  to.  936. 

RECITALS, 

of  jurisdictional  facts  or  matters,  261. 

effect  of  in  record,  261. 

in  judgments,  1019. 

of  clerk  can  not  supply  bill  of  exceptions,  1067. 

RECOGNIZANCE, 

order  forfeiting  is  interlocutory,  1007. 

RECOLLECTION. 

witness  testifying  only  to  facts  within,  615. 
refreshing  by  memoranda,  ()15. 
commenting  on  witnesses'  imperfect,  766. 

RECORD, 

placing  rules  of  court  of,  186. 

judicial,  what  it  is,  190. 

effect  of  judge  signing,  190. 

control  of,  191. 

presumptions  when  it  is  silent,  258. 

recitals  in,  261. 

silence  of  as  to  jurisdictional  facts,  261. 

contradicting  by  parol  evidence,  261. 

89      . 
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RECORD— Co?i«i««ed. 

showing  number  of  jurors,  505. 

showing  questions  saved  on  impaneling  jury,  .'532. 

what  should  contain  to  present  questions  on  selecting  jury,  532. 

showing  objection,  ruling  and  exception,  591. 

objections  to  evidence,  what  should  show',  591,  n. 

proving  conviction  of  crime  by  in  impeaching  witnesses,  673. 

determines  limits  of  argument,  791. 

motion  for  judgment  on  special  finding  part  of,  924. 

showing  request  for  special  finding,  955,  971. 

when  case  agreed  or  special  case  constitutes  part  of,  958. 

should  show  when  request  for  special  finding  was  made,  972. 

what  it  must  show  on  appeal,  994. 

must  show  service  of  process  in  judgment  by  default,  1026. 

entry  of  judgment  in,  1035. 

questions  for  appeal  must  be  brought  into,  1037. 

on  appeal  must  show  objections  below,  1037. 

how  collateral  and  direct  motions  become  part  of,  1040. 

of  what  it  consists,  1056. 

direct  and  collateral  motions,  how  made  part  of,  1056. 

bringing  the  evidence  into,  1068. 

illustrations  of  matters  brought  into  by  bill  of  exceptions,  1069. 

how  to  bring  collateral  motions  into,  1072. 

direct  motions  part  of  proper,  1072. 

how  to  make  rejected  pleadings  part  of,  1074. 

showing  order  extending  time  for  filing  bill  of  exceptions,  1081. 

showing  filing  of  bill  of  exceptions,  1083,  1084. 

filing  essential  to  bring  bill  of  exceptions  into,  1084. 

RECORD  ENTRIES, 

effect  of  conflict  with  bill  of  exceptions,  1066. 

RECORDING  THE  VERDICT, 
procedure,  937. 

RE-EXAMINATION  OF  WITNESSES, 
object  of  re-examination,  660. 
clearing  away  obscurities,  661. 
restoring  confidence,  662. 
asking  for  explanations,  663. 
sustaining  corrupt  or  impeachable  witness,  664. 
bringing  out  entire  transaction,  665. 

treatment  of  favorable  new  matter  developed  on  cross-examination,  666 
explaining  discrepancies,  667. 
eliciting  new  matter,  668. 
recalling  witnesses  for  re-examination,  669. 
objections,  use  and  abuse  of,  670. 
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REFERENCE, 

to  pleadings  in  decrees,  1010. 

making  instruments  part  of  bill  of  exceptions  by,  1076. 

REFERENCE  TO  MASTER, 

order  of,  interlocutory,  1007. 

REFERRING  TO  AUTHORITIES, 

in  arguing  questions  of  law,  794, 

REFERRING  TO  AUTHORITIES  NOT  IN  POINT, 

artifice  of,  835. 

REFUSAL, 

effect  of  to  perform  contract,  310. 

to  accept  a  tender,  323. 

of  architect  or  engineer  to  furnish  certificate,  325. 

to  submit  special  interrogatories,  916. 

of  special  verdict,  error,  926. 

to  decide,  when  prerecjuisite  to  right  to  appeal,  1038. 

See  Refusing  Instructions. 

REFUSING  INSTRUCTIONS, 

where  substantially  the  same  ones  have  been  given,  896. 

excepting  to  refusal,  907. 

as  cause  for  new  trial,  988,  n. 

REFUTATION, 

of  explanation,  725. 

extent  and  manner  of  in  argument,  750. 

use  of  analysis  in,  752. 

presenting  own  case  before  attempting,  753. 

REGULARITY, 

presumption  of  in  appointment  of  special  judges,  227. 

REGULAR  TERMS, 

adjourned  terms  regarded  as  continuance  of,  171. 

REINSTATING  CASE, 

after  it  has  been  dismissed,  883. 

REJECTED  PLEADINGS, 

how  to  make  part  of  record,  1074. 

RELATION, 

of  courts  to  other  governmental  departments,  185. 
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RELATIONSHIP, 

disqualification  of  judge  by,  216. 
to  parties  as  ground  for  changing  judge,  502. 
of  jurors  as  ground  for  challenge,  517. 
jurors  disqualified  by,  520. 

RELEVANT  MATTERS, 

witnesses  can  only  be  impeached  by,  674. 

RELIEF, 

nature  of  may  determine  choice  of  remedy,  273. 
stating  that  sought  in  the  summons,  352. 
from  judgment  by  default,  1032. 

RELUCTANCE, 

of  judges  to  disturb  verdicts,  874. 

RELUCTANT  WITNESS, 
how  to  treat,  634. 

REMAINDERMAN, 

when  cause  of  action  in  favor  of  accrues,  287. 

REMEDY, 

effect  of  pursuing  wrong,  241. 

election  of  at  law  or  equity,  267. 

effect  of  mistake  in  choice  of,  270. 

nature  of  relief  may  determine  choice  of,  273. 

in  case  of  fraudulent  purchase,  274. 

election  where  there  is  more  than  one,  300.  ^ 

attachment  is  a  statutory,  378. 

in  equity  where  there  is  no  prompt  one  in  law,  391. 

test  of  right  to  in  equity,  391. 

one  for  every  right,  803. 

where  answers  to  interrogatories  are  uncertain  or  evasive,  920. 

where  special  verdict  is  defective,  935. 

where  judgment  does  not  conform  to  special  finding,  983. 

REMOVING  RECEIVERS, 

when  receiver  may  be  removed,  395. 
REPETITION, 

making  in  the  opening  statement,  549. 

asking  from  witnesses,  605. 

how  far  an  element  of  strength,  749. 

REPLEADER, 

when  will  be  granted,  986. 

to  whom  it  will  be  granted,  986. 
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REPLF.VIN, 

projierty  taken  in  is  in  cnstodia  lefjix,  195. 

when  demand  is  recjuired,  313. 

defendant  assuming  burden  of  proof  in,  535. 

REPORTED  CASES, 

effect  of  increase  in  number  of,  70. 

REPUTATION, 

ascertaining  that  of  witnesses,  36. 
preparing  to  assail  that  of  witness,  331. 
impeaching  witnesses  by  proof  of,  676. 

REQUEST, 

for  decision  of  lower  court,  when  necessary,  1038. 

REQUEST  FOR  INSTRUCTIONS, 

time  when  must  be  made,  896. 
compliance  with,  897. 

REQUEST  FOR  SPECIAL  FINDING, 
how  it  may  be  shown,  955. 

when  necessary  and  when  it  must  be  made,  970. 
when  record  must  show,  971. 
what  it  must  show,  971. 
time  when  it  must  be  made,  972, 
record  showing  when  it  was  made,  972. 

REQUEST  FOR  SPECIAL  INTERROGATORIES, 
when  must  be  made,  913. 
conditioned  upon  return  of  general  verdict,  914, 

REQUEST  FOR  SPECIAL  VERDICT, 
how  and  when  should  be  made,  926. 

REQUEST  FOR  TRIAL  BY  THE  COURT, 
when  to  make,  952. 
request  where  case  is  partly  for  court  and  partly  for  jurj-,  963. 

REQUEST  FOR  TRIAL  BY  JURY, 
when  necessary,  532. 

where  case  is  triable  partly  by  court  and  partly  by  jury,  j)53. 
saving  question,  where  denied,  532,  953,  n. 

REQUISITES, 

of  a  complete  cause  of  action,  310. 

as  to  newspaper  in  which  pul)lication  is  made,  366. 

of  statement  of  facts  in  special  finding,  974. 

of  decrees,  1010. 

of  a  bill  of  exceptions,  1058. 
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RESCISSION, 

action  to  enforce  a  contract  cuts  off  right  of,  275. 

tender  before  action  for,  317. 

of  agreement  to  compromise,  452. 

RES  GEST^, 

when  cross-examination  may  cover,  658. 

RESIDENCE, 

usually  synonymous  with  domicile,  254. 
service  of  process  by  leaving  copy  at,  358. 
what  is  last  or  usual  place  of,  358. 

RESTRAINING  ORDER, 

what  it  is  and  when  issued,  390. 

RETAINING  JURISDICTION, 

court  once  acquiring  retains,  249. 

RETROACTIVE, 

rules  of  court  should  not  be,  186. 

RETURN, 

to  service  of  summons,  353. 

officer  amending,  355. 

in  cases  where  defendant  can  not  be  found,  358. 

of  service  upon  agent  of  corporation,  359. 

motion  to  set  aside  defective,  370. 

w'hen  and  between  whom  it  is  conclusive,  372. 

contradicting  sheriff's,  372. 

signature  of  officer  to,  372. 

what  should  be  shown  in,  372. 

of  depositions  after  being  taken,  410. 

REVOCATION  OF  SUBMISSION  TO  ARBITRATION, 

when  may  be  made,  461. 

no  particular  form  necessary,  461. 

when  can  be  verbal,  461. 

notice  of  to  arbitrators,  461. 

when  is  implied,  461. 

death,  effect  is  to  revoke  submission,  461. 

REVOCATION  OF  WILL, 
question  of,  435. 

RHETORICAL  INVENTION, 

in  the  narrative  in  argument,  735. 
in  arguing  questions  of  law,  789. 
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RIGHT. 

TO  hear  a  cause  determines  jurisdiction,  230. 

of  parties  to  deny  jurisdiction,  2(57. 

to  trial  by  jury,  277. 

acquired  by  plaintiff  in  garnishment  cases,  387. 

to  trial  by  jury,  504. 

to  an  impartial  jury,  507. 

to  peremptory  challenges,  carefully  exercising,  513. 

to  challenge  jurors,  when  must  be  exercised,  528. 

to  limit  number  of  witnesses,  5()4. 

to  introduce  evidence  in  rebuttal,  575. 

to  cross-examine  as  to  new  matter  brought  out  on  re-examination,  668. 

to  re-cross-examine,  668. 

to  impeach  witnesses  of  adverse  party,  673. 

to  be  heard  in  argument,  691. 

where  there  is  one  there  is  always  a  remedy,  803. 

to  withdraw  case  from  the  jury,  852. 

to  propound  interrogatories  to  jury,  911. 

to  a  special  verdict,  926. 

of  parties  to  poll  the  jury,  938. 

of  trial  by  jury  a  constitutional  one,  951. 

to  change  special  finding  after  filing,  982. 

to  move  for  new  trial,  waiver  of,  995. 

RIGHT  TO  OPEN  AND  CLOSE  THE  CASE, 
importance  of  the  right,  533. 
its  advantages  and  disadvantages,  534. 
when  defendant  should  assume  the  burden,  535. 
dangers  in  assuming  burden,  536. 
right  and  duty  correlative,  537. 

who  has  the  right  to  open  and  close,  general  rule,  538. 
when  the  rule  applies,  539. 

where  there  are  several  issues  or  defendants,  540. 
defendant  acquiring  right  by  admissions,  541. 
plaintiff  preventing  defendant  from  securing  right,  542 
effect  of  failure  to  offer  evidence,  543. 
special  proceedings,  544. 

RIGHT  TO  SUE, 

effect  of  agreement  to  arbitrate  upon,  464. 

RISK, 

in  demurring  to  the  evidence,  872. 

RULE  OF  LAW, 

arguing  for  application  of,  807. 
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RULES, 

of  induction  must  be  ooserved,  27. 
exceptions  to  general,  73. 

RULES  OF  COURT, 

definition  of,  186. 

parties  bound  by  rules  of  court,  186. 

reasonableness  of,  187.  > 

notice  of  by  other  courts,  188. 

in  granting  continuances,  483. 

as  to  time  to  ask  for  change  of  venue,  494. 

can  not  deprive  party  of  legal  rights,  494. 

fixing  time  for  submitting  special  interrogatories,  913. 

RULES  OF  EVIDENCE, 

court  instructing  jury  what  they  are,  901. 

RULES  OF  PRACTICE, 

same  in  court  and  jury  trials,  955. 

RULE  TO  ANSWER, 

when  necessary  before  default  can  be  taken,  1029. 

RULE  TO  PLEAD. 

effect  of  failure  to  comply  with,  1027. 

RULING, 

on  motion  for  new  trial,  excepting  to,  994. 
exceptions  can  not  be  taken  in  advance  of,  1049. 
exceptions  must  immediately  follow,  1050. 
exceptions  should  be  addressed  to  specific  rulings,  1051. 
showing  injury  caused  by  wrong  one,  1070. 

RUSSELL,  SIR  CHARLES, 

his  method  of  preparation,  1,  n. 

s 

SAGACITY, 

distinguished  from  tact,  710. 

employment  of  in  framing  argument,  710,  p.  839. 

SALES, 

notice  of  in  proceedings  in  rem,  243. 

SAVING  QUESTIONS  FOR  APPEAL, 

objections  to  competency  of  witnesses,  419. 
rulings  on  application  for  continuan(;e,  487. 
ruling  granting  or  refusing  change  of  venue,  503. 
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SAVING  QUESTIONS  FOR  APPEAL— Co Jitiniied. 

impaneling  the  jury,  532. 

exceeding  proper  limits  in  opening  statement,  559. 
orders  relating  to  witnesses,  5(37. 
on  demurrer  to  the  evidence,  871. 
by  motion  for  new  trial,  994. 
by  motions  generally,  1040. 
by  bill  of  exceptions,  1055-1087. 
See  Appeal;  Exceptions;  Objections;  Prepar.\tion  kok  Appeal. 

SCIENCE, 

jurisprudence  is,  61. 

SCIENTIFIC  BOOKS, 

when  may  be  read  to  the  jury,  694. 

SCINTILLA  OF  EVIDENCE, 

doctrine  of,  exploded,  878,  n. 

SEALED  VERDICT, 

when  may  be  returned,  943. 

SEARCH  FOR  LOST  INSTRUMENTS, 

proof  of,  328,  405. 

SEARCH  FOR  SIGNS, 

in  framing  hypotheses,  112. 

SEARCH   FOR  THE  LAW, 

object  of,  58. 

SECONDARY  EVIDENCE, 

laying  foundation  for  introducing,  328,  404. 

no  degrees  of,  402. 

when  it  is  admissible,  404. 

of  election  of  public  officer,  404. 

of  voluminous  accounts  and  documents,  404. 

of  inscriptions  on  buildings,  monuments,  etc.,  404. 

of  writings  without  jurisdiction  of  the  court,  404. 

of  instruments  which  opposite  party  fails  to  produce  after  notice,  404. 

of  instrument  in  hands  of  party  who  can  not  be  compelled  to  produce, 

404. 
of  instruments  first  heard  of  on  the  trial,  404. 
laying  foundation  for  introduction  of,  404. 
proof  of  search  for  lost  instruments,  405. 
notice  to  produce  a  prerequisite  to  introduction  of,  406. 
See  Evidence;  Notice. 
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SECRET  SOCIETIES, 

members  when  disqualified  to  act  as  jurors,  518. 

SELECTING  JURORS, 

practical  hints  as  to,  509. 

See  Impaneling  the  Jury. 

SELECTMEN  OF  A  TOWN, 

maj'  submit  to  arbitration,  459. 
SEPARATE  BILLS  OF  EXCEPTIONS. 

when  they  are  required,  1071. 
SEPARATION  OF  JURY, 

after  agreeing  on  and  sealing  verdict,  943. 
SEPARATION  OF  WITNESSES, 

discretion  of  court  in  ordering,  189,  n.,  561. 

when  advisable  to  ask  for,  560. 

to  whom  the  order  applies,  562. 

effect  of  disobeying  the  order,  563. 

objections  and  exceptions,  567. 

SERVICE  OF  PROCESS, 
by  whom  made,  356. 
personal  service  usually  essential,  357. 
attempting  to  avoid,  357. 
on  sick  or  drunk  person,  357. 
by  leaving  copy  at  place  of  residence,  357. 
on  corporations,  357. 

on  head  officer  of  foreign  corporation,  359. 
on  partners,  360. 
on  infants,  361. 
by  publication,  362. 

when  objections  to  should  be  made,  371. 
special  appearance  to  set  aside,  370. 
written  acknowledgment  of  by  defendant,  372. 
obtained  by  fraud,  373. 

when  general  appearance  waives  defects  in,  475. 
See  Peocess. 

SESSION, 

continuous  of  courts,  175. 
effect  of  decision  as  to  its  regularity,  183. 
See  Courts. 

SET-OFF, 

claim  barred  can  not  be  pleaded  as,  301. 

garnishee  pleading  for  defendant,  388. 

plaintiff  dismissing  where  defendant  claims,  883. 
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SETTLINHJ  CONTROVERSIES  OUT  OF  COURT  BY  COMPROMISE, 

advising  a  compromise,  445. 

matters  to  be  considered  in  advising  a  compromise,  44G. 

autliority  to  compromise,  447. 

offer  to  compromise,  448. 

consideration,  44i). 

negotiating  a  compromise,  450. 

effect  of  a  compromise,  451. 

abandonment  and  rescission,  452. 

See  Compromise. 
SEVERAL  JUDGMENTS, 

when  must  be  rendered,  1022. 

SEVERAL  MOTION, 

for  new  trial,  992. 
SEXUAL  INCAPACITY, 

establishing  by  inspection  in  divorce  cases,  681. 

SHERIFF, 

contradicting  his  return  to  process,  372. 

SHIFTING  GROUND, 

artifice  of  in  argument,  840. 

SICKNESS, 

as  a  ground  for  a  continuance,  482,  n. 

SEAL, 

effect  of  omission  of,  354. 

SIGNATURE  AND  SEAL, 

of  clerk  to  summons,  354. 

signature  of  plaintiff  to  summons,  354. 

collateral  attack  because  of  the  omission  of  seal  to  summons,  3.54. 

signature  of  judge  to  bills  of  exceptions,  1078. 

signature  of  judge  essential  to  bills  of  exceptions,  lOS."). 

whose  signature  should  be  affixed  to  bills  of  exceptions,  1086. 

SIGNING  RECORD, 

effect  of  by  officers,  190. 

SIGNS, 

search  for  in  framing  hypotheses,  112. 
mistaking  for  facts,  817. 

SILENCE, 

on  important  matters  in  argument,  767. 

on  material  fact  in  special  verdict,  effect  of,  935. 

on  material  point  in  special  finding,  975. 
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SINCERITY, 

advocate  should  possess,  704. 

SLANDER, 

sense  in  which  words  were  used,  question  of  fact,  432. 
when  is  a  question  of  law,  432. 
assuming  burden  of  proof  in,  535. 

SOURCES, 

decisions  are  sources  of  the  law,  60. 

of  judicial  power,  144. 

of  jurisdiction  over  legal  controversies,  232. 

of  error  in  witnesses'  testimony,  645. 

SPEAKERS, 

number  of  in  argument  to  jury,  692. 

SPECIAL  APPEARANCE, 

for  purpose  of  objecting  to  service,  370. 

what  it  is,  476. 

when  motion  to  set  aside  judgment  is,  476. 

purposes  of,  476. 

effect  of,  477. 

when  becomes  general,  477. 

rule  in  federal  courts,  477. 

SPECIAL  CASE, 

submitting  to  court  by  agreement,  958. 
when  it  is  part  of  the  record,  958. 
statement  of  facts  in,  959. 

SPECIAL  DEPUTY, 

return  to  summons  by,  372. 

SPECIAL  FINDING, 

advisability  of  asking,  910. 

motion  for  judgment  on,  924. 

when  it  may  be  asked,  969. 

of  what  it  is  composed,  969. 

law  and  facts  must  not  be  blended,  969. 

duty  of  court  to  make,  970. 

when  request  for  must  be  made,  970. 

when  request  for  must  appear  in  the  record,  971. 

court  making  on  its  own  motion,  971. 

when  it  is  regarded  as  a  general  one,  971. 

must  be  complete  and  not  fragmentary,  971. 

time  when  it  must  be  requested,  972. 

construction  of,  973. 
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SPECIAL  ¥l^\)\^(3>— Continued. 

can  not  be  aided  by  inference  or  intendment,  1)73. 

requisites  of  statement  of  facts  in,  !»74. 

effect  of  silence  in  on  material  fa<'t,  975. 

the  conclusions  of  law,  976. 

how  specific  they  should  be,  i>7(). 

effect  of  going  outside  the  issues,  977. 

defects  in  form  of,  978. 

how  to  object  to  defects  in  form  of,  978. 

exceptions  to  the  conclusions  of  law,  981. 

right  to  change  after  filing,  982. 

remedy  where  judgment  does  not  conform  to,  983. 

motion  for  judgment  on,  998. 

who  may  move  for  judgment  on,  998. 

SPECIAL  INTERROGATORIES, 

practice  and  object  of  submitting  to  jury,  909. 

when  advisable,  910. 

caution  to  be  observed,  910. 

when  allowed  as  a  matter  of  right.  911. 

discretion  of  court  in  allowing,  911. 

form  and  manner  of  submitting,  912. 

must  be  requested  in  due  time,  913. 

request  must  be  conditional  upon  return  of  general  verdict,  914. 

must  be  material  and  call  for  facts,  915. 

when  refusal  is  not  available  error,  916. 

when  interrogatories  may  l)e  withdrawn,  917. 

interrogatories  must  be  fully  and  fairly  answered,  918. 

objections  to  interrogatories,  919. 

remedy  where  answers  are  uncertain  or  evasive,  920. 

answers  must  be  signed  by  foreman,  921. 

when  they  control  general  verdict,  922. 

presumptions  and  intendments,  923. 

motion  for  judgment  on  special  finding,  924. 

See  Interrogatories  to  the  Jury. 

SPECIAL  JUDGES, 

discharging  duty  of  regular,  207. 

power  to  appoint,  220. 

definition  of,  221 . 

who  appoints,  222. 

determining  necessity  of  appointment,  223. 

mode  of  appointing,  224. 

procedure  in  appointing,  225. 

showing  reasons  for  appointing,  225. 

objections  to,  226. 

presumption  of  regularity  in  appointment,  227. 
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SPECIAL  JUDGES— Co7itinued. 

authority  of,  228. 

effect  of  failure  to  act,  228. 

when  their  authority  ends,  228. 

discretion  of  trial  court  in  appointing,  502. 

presumptions  as  to  authority  of,  502. 

can  not  be  appointed  merely  to  receive  verdict,  936. 

signing  bills  of  exceptions,  1086. 

SPECIAL  JURY, 

peremptory  challenges  not  allowed,  527. 

SPECIAL  LAWS, 

constitutional  prohibition  against  enactment,  147. 

SPECIAL  LIMITATIONS, 
suits  barred  by,  307. 
insurance  policies,  307. 
telegraph  companies  may  make,  307. 

SPECIAL  PROCEEDINGS, 

right  to  open  and  close  in,  544. 

SPECIAL  TERMS  OF  COURT, 

when  may  be  held,  168. 

generally,  176. 

authority  to  order,  177. 

constitutional  questions,  178. 

business  of,  179. 

discretionary  power  to  order,  181. 

judicial  notice  not  taken  of,  182. 

See  Courts. 

SPECIAL  VERDICTS, 

court  pronounces  law  upon,  424. 

should  find  ultimate  facts,  425. 

examples  of  conclusions  of  law  in,  425. 

conclusions  of  law  in  disregarded,  425. 

court  determining  negligence  from  facts  of,  437. 

how  erroneous  instructions  affect,  908. 

definition  and  nature,  925. 

right  to  special  verdict,  926. 

when  advisable,  927. 

when  not  advisable,  928. 

may  prevent  defeat  where  judge  is  unfavorable,  929. 

preparation  of,  930. 

must  find  the  ultimate  facts,  931. 
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construction,  932. 

presumptions  and  intendments,  932. 

what  they  must  find  to  support  judgment,  933. 

motion  for  judgment,  934. 

exceptions,  934. 

remedy  where  verdict  is  defective,  935. 

venire  de  novo,  935. 

new  trial,  935. 

applying  rules  of  to  agreed  case,  965. 

See  Verdict. 

SPECIFIC  INSTRUCTIONS, 

requesting  and  presenting  to  court,  896. 

SPECIFIC  PERFORMANCE, 

jurisdiction  of  suits  for  is  that  of  place  of  residence,  244. 

how  decree  operates,  244. 

tender  before  a  suit  for,  317. 

offer  to  perform  by  plaintiff,  324. 

of  agreement  to  submit  to  arbitration,  463. 

of  award,  470. 

SPLITTING  DEMANDS, 

entire  can  not  be  split,  1002. 

STARE  DECISIS, 

heeding  rule  of,  204. 

basing  argument  on  doctrine  of,  797. 

effect  of  abrogating  principle  of,  797. 

STATEMENT  OF  FACTS, 

in  case  agreed  or  special  case,  959. 

in  special  case  or  case  agreed  differs  from  the  evidence,  960, 

in  agreed  cases,  962. 

office  of  in  agreed  case,  965. 

requisites  of  in  special  finding,  974. 

See  Statement  of  thk  Case. 

STATEMENT  OF  THE  CASE, 
clients  not  to  be  trusted,  17. 
importance  of  opening  statement,  546. 
of  what  it  should  consist,  546. 
its  leading  purpose,  547. 
anticipating  the  defense,  548. 
repetition,  549. 
arguing  too  soon,  550. 
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perspicuity  and  clearness,  551. 

how  to  secure  clearness,  552. 

virtue  of  plain  statement,  553. 

attention  of  jury  must  be  aroused,  554. 

suggestive  statement,  555. 

evidence  should  not  be  overstated,  556. 

presenting  a  tenable  theory,  557. 

keeping  statement  within  proper  limits,  558. 

exceeding  proper  limits,  saving  and  curing  error,  559. 

STATEMENTS, 

written  no  substitute  for  personal  examination,  46. 

impeaching  witnesses  by  proof  of  contradictory,  674. 

inconsistent  of  witnesses  at  different  times,  776. 

of  facts,  making  to  court  in  arguing  questions  of  law,  791. 

of  the  questions  involved  in  a  cause,  792. 

in  bills  of  exceptions  should  be  clear  and  specific,  1058. 

contained  in  direct  motions,  bringing  into  the  record,  1073. 

STATUS  OF  CHILDREN, 

authority  to  adjudge,  246. 

STATUS  OF  PERSONS, 

how  affected  by  judgments,  243. 
authority  to  determine,  245. 

STATUTES, 

difficulty  of  construing,  77. 

construction  of,  78. 

questioning  constitutionaltiy  of  on  appeal,  140,  n. 

complying  with  in  holding  adjourned  terms  of  court,  168. 

prohibiting  adjournment  of  court,  172. 

rules  of  court  must  not  conflict  with,  187. 

must  be  complied  with  in  appointing  special  judges,  223. 

conferring  jurisdiction  strictly  construed,  247. 

respecting  venue  liberally  construed,  253. 

prescribing  form  of  notice  must  be  followed,  327. 

failing  to  provide  notice  are  unconstitutional,  343. 

providing  service  on  foreign  corporations,  359. 

providing  service  by  publication  are  constitutional,  362. 

authorizing  publication  must  be  strictly  followed,  363. 

affidavit  for  attachment  must  comply  with,  381. 

interpretation  of  a  question  for  the  court,  436. 

providing  for  arbitration,  456. 

allowing  justice  of  the  peace  trial  with  less  than  twelve  jurors,  505. 

those  permitting  waiver  of  jury  trial  constitutional,  506. 
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affecting  jurors  who  have  formed  opinions,  524. 
prescribing  number  of  witnesses  constitutional,  566. 
prescribing  form  of  oath  for  witnesses,  596. 
prescribing  written  instructions,  894. 
can  not  take  away  right  to  jury  trial,  951. 
'  prescribing  grounds  for  new  trial,  988. 
motion  for  new  trial  must  conform  to,  991. 
prescribing  joint  and  several  judgments,  1022. 
providing  rules  governing  bills  of  exceptions,  1079, 

STATUTE  OF  LIMITATIONS, 

as  affecting  the  bringing  of  suits,  285. 
when  it  begins  to  run,  286. 
demand  setting  it  in  operation,  286. 
running  against  accounts,  287. 
work  and  labor,  287. 
attorney  and  client,  287. 
on  various  kinds  of  accounts,  2>5/, 
agents  and  fiduciares,  288. 
guardians  ond  executors,  288. 
contracts  generally,  289, 
payment  for  personal  property,  289. 
parol  contracts,  289. 
contracts  of  indemnity,  289. 
in  cases  of  contribution,  290. 
in  actions  for  conversion,  291. 
application  of  to  corporations,  292. 
in  cases  of  fraud,  293. 
affecting  judgments,  294. 
in  cases  of  injury  caused  by  negligence,  295. 
nuisances,  296. 

actions  concerning  real  property,  297. 
between  trustee  and  cfistui  qiie  trust,  298. 
law  of  what  place  governs,  299. 

may  bar  action  on  one  theory  but  not  on  another,  300. 
as  affecting  set-off,  801. 
ecjuity  api>lying,  302. 
avoiding  by  bringing  suit,  303. 
effect  of  disabilities  on,  305. 
interruption  of,  305. 

effect  of  new  promise  or  new  acknowledgment  on,  306. 
garnishee  pleading  for  defendant,  388. 
when  pleading  constitutes  general  appearance,  474. 
assuming  burden  of  proof  when  jileaded,  535. 
how  it  affects  nunc  pro  txix-  entries,  1083. 
90  See  LiMiT.vTio.v  oi-  .Vctio.ns. 
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STATUTORY  QUALIFICATIONS, 

lack  of  as  a  ground  for  challenging  jurors,  519. 

STAY  OF  PROCEEDINGS, 

until  costs  are  paid  after  nonsuit,  883. 

STENOGRAPHER'S  REPORT, 

how  brought  into  the  record,  1077,  1078. 
STIPULATIONS, 

of  parties,  202. 

See  Agreements. 

STRANGERS, 

as  jurors,  49. 

when  bound  by  award,  469. 

STRATAGEM, 

in  cross-examining  witnesses,  632. 

of  attacking  few  only  of  opponent's  points,  756. 

use  of  in  arguing  questions  of  law,  786. 

See  Fallacies  and  Artifices. 

STREET  IMPROVEMENT, 

enjoining  collection  of  illegal  assessments  for,  391. 

STREETS, 

title  to,  not  acquired  by  adverse  possession,  292. 
notice  of  defects  in  question  of  fact,  438. 

STRUCK  JURY, 

peremptory  challenges  not  allowed,  527. 

STYLE, 

of  argument  of  questions  of  law,  784. 

STYLE  OF  PROCESS, 

effect  of  defect  in,  348. 
SUBJECT  MATTER, 

jurisdiction  of,  231,  238. 

definition  of,  238,  n. 

when  general  appearance  gives  jurisdiction  over,  475. 

jurisdiction  over  can  not  be  given  by  consent,  475,  n. 
See  Courts  ;  Jurisdiction. 

SUBMISSION  TO  ARBITRATION, 
agreements  of,  453. 
kinds  of,  454. 
conditional  one,  454. 
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SUBMISSION  TO  ARBITATION— C'on/m«ed. 
what  general  one  includes,  455. 
what  partial  one  includes,  455. 
limiting  questions  hy  agreement,  455. 
statutory  and  common  law  ones,  45(5. 
electing  statutory  or  common  law  one,  466. 
when  is  valid,  456. 
when  it  is  expedient,  457. 
when  it  is  inexpedient,  458. 
who  may  make,  459. 
corporations  agreeing  to,  459. 
infants  agreeing  to,  459. 
agents  agreeing  to,  459. 
attorneys  agreeing  to,  459. 
guardians  may  make,  459. 
executors  and  administrators,  459. 
trustees  may  make,  459. 
common  council  of  city,  459. 
selectmen  of  a  town,  459. 
when  partners  may  make,  459. 
when  joint  owners  can  make,  459. 
by  husband  and  wife,  459. 
what  can  be  submitted,  460. 
suit  need  not  be  pending,  460. 
revocation  of,  461. 

when  revocation  of  can  oe  verbal,  460. 
notice  of  revocation  of  to  arbitrators,  461. 
death  revoking,  461. 
implied  revocation  of,  461. 
when  is  irrevocable,  461. 
ratification  of  unauthorize<l,  462. 
specific  performance  of  agreement  to.  463. 
effect  of  agreement  on  right  to  sue,  4H4. 
when  discontinues  pending  suit,  464. 

SUBPCENA, 

for  witnesses  should  be  timely  issued,  331. 
securing  attendance  of  witnesses  by,  421. 

SUBPCENA  DUCES  TECUM, 

securing  documents  by,  328,  406. 

SUBSIDIARY  FACTS, 

use  in  establishing  principal  facts,  117. 

SUBSTITUTED  SERVICE, 
what  it  is,  358. 
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SUGGESTIONS, 

to  witnesses  by  counsel,  9, 
in  matter  of  asking  continuances,  479. 
as  to  manner  of  selecting  jurors,  509. 
as  to  manner  of  questioning  jurors,  570. 
making  to  jury  in  opening  statement,  555. 
See  Advice. 

SUGGESTIVE  METHOD, 

in  argument  to  the  jury,  755. 

SUIT, 

bringing  where  defendant  resides,  254. 
prematurely  brought,  309,  n. 

when  bringing  is  notice  of  election  by  creditor,  327. 
need  not  be  brought  before  arbitration,  460. 
when  arbitration  prerequisite  to,  464. 
See  Actions. 

SUIT  IN  EQUITY, 

heard  by  court  without  jury,  269. 
triable  by  court,  951. 
referring  to  a  master,  951. 

SUITOR, 

when  exempt  from  service  of  process.  373. 

SUMMONS, 

when  part  of  record  proper,  190,  n. 

issue  of  to  officer  begins  suit,  303. 

when  it  is  considered  issued,  .303. 

against  defendant  to  appear,  .341. 

essential  elements  of,  344,  n. 

what  error  will  overthrow,  345. 

name  and  title  of  court  in,  349. 

stating  name  of  plaintiff  in,  .350. 

where  name  of  defendant  is  unknown,  351. 

giving  nature  of  plaintiff's  claim  in,  352. 

date  of  return  to,  353. 

signature  and  seal  of    clerk  to,  354. 

when  amendments  to  are  allowed,  355. 

by  whom  amendments  are  made,  356. 

how  amendments  are  made,  357. 

attempting  to  avoid  service  of,  357. 

by  publication,  362. 

on  cross-bill  and  supplemental  complaint,  375. 

See  Brin(;in(;  the  Action;  Process. 
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SUNDAY, 

publication  of  notice  on,  366. 

when  verdict  may  be  received  on,  936. 

SUPERIOR  COURTS, 

presumption  of  jurisdiction  of,  255. 

SUPERIOR  JURISDICTION, 
courts  of,  151. 

SUPPLEMENTAL  COMPLAINT, 

process  on,  375. 
SUPPOSING  CASES, 

artifice  of,  845. 
SUPREME  JUDICIAL  TRIBUNAL, 

highest  judicial  power  rests  in,  149. 

SURETY, 

action  in  favor  of  for  contribution,  290. 
notifying  creditor  to  sue,  327. 

SURPLUSAGE, 

in  special  verdicts,  931. 
in  verdict,  effect  of,  940. 

SURPRISE, 

as  a  ground  for  continuance,  482. 

party  impeaching  his  own  witnesses  on  account  of,  672. 

withdrawing  juror  on  account  of,  886. 

as  a  ground  for  a  new  trial,  988. 

SWEARING  THE  JURY, 

See  Impaneling  the  Jury;  Oath. 

SYMPATHY, 

cases  appealing  to  should  be  tried  by  jury,  278. 
of  jurors  affects  amount  of  damages,  281. 
of  jurors  for  each  other,  510. 

T 

TABLE  OF  CASES, 
use  of,  69. 

TACT, 

in  argument  to  the  jury%  710. 

TACTICS  OF  FORENSIC  DEBATE, 

discussion  of,  848. 
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TAKING  THE  CASE  FROM  THE  JURY, 

See  Withdrawing  the  Case  from  the  Jury. 

TALESMEN, 

danger  in  securing  to  fill  jury,  513. 

TAXES, 

enjoining  collection  of  illegal,  391. 

irregularity  in  assessing  not  ground  for  injunction,  391. 

TELEGRAMS, 

are  written  documents  within  rules  of  evidence,  402. 

TEMPER, 

control  of  in  examining  witnesses,  630. 

TEMPORARY  ADJOURNMENTS, 
effect  of  making,  172. 

See  Courts. 

TEMPORARY  INJUNCTION, 

when  granted,  390. 

effect  of  issuing,  390. 

must  be  prayed  for  in  bill,  392. 

emergency  for  must  be  shown,  392. 

issuing  in  term  or  vacation,  392. 

granting  of  does  not  decide  merits  of  case,  392. 

continuing  order  of,  392. 

See  Injunction. 

TENANT, 

of  party  as  juror,  523. 

TENDER, 

as  a  precautionary  step,  53. 

of  deed  in  suits  respecting  sales  of  land,  310. 

when  necessary,  317. 

equity  requires,  317. 

implied  admissions  by,  318. 

effect  of  making  too  large  or  too  small,  318. 

how  and  by  whom  made,  319. 

to  whom  it  must  be  made,  319. 

must  be  unconditional,  319. 

in  what  kind  of  money,  319. 

at  what  time  and  place,  319. 

what  is  a  sufficient,  319. 

effect  of,  320. 
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TEND  K  R—  Continued. 

after  suit,  320. 

must  be  kept  good,  321. 

withdrawal  of,  321. 

form  of  judgment  where  tender  insufficient,  321,  n.  7. 

in  eijuity,  322. 

what  is  sufficient  equitable  tender,  322. 

waiver  of,  323. 

specific  objections  stated,  others  waived,  323. 

absolute  refusal  of,  323. 

refusal,  effect  of,  323. 

rendering  ineffective,  323,  n. 

evading,  323. 

excused,  323. 

in  capacity  to  perform  obviates  necessity  of,  323. 

before  suit  to  rescind  compromise,  452. 

See  Prec.\ution.\ry  Steps. 

TENTERDEN,  LORD, 

advises  examination  of  witnesses  before  trial,  5. 

TERMINATION, 

of  court's  jurisdiction,  265. 

TERMS  OF  COURT, 

holding  at  times  not  designated  by  law,  142. 

when  they  begin,  158. 

duration  of,  159. 

common  law  fiction  that  term  is  one  day,  160. 

what  business  may  be  transacted  at,  161. 

times  of  holding,  162. 

affect  of  holding  at  wrong  time,  162,  n.  163. 

de  facto  terms,  164. 

where  must  be  held,  165. 

adjourned,  166. 

order  for  adjournment,  168. 

notice  of  adjourned,  168,  n. 

continue  until  adjourned,  175. 

holding  special,  176. 

judicial  notice  taken  of,  182. 

at  what  motion  for  new  trial  must  be  made,  990. 

See  CocBTS. 

TERRITORIAL  JURISDICTION, 
of  courts,  what  it  is,  251. 

See  Courts;  Jtrisdiction. 
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TEST, 

for  determining  rank  of  court,  154. 

of  jurisdiction,  241. 

for  applying  maxims,  800. 

for  determining  when  motion  for  nonsuit  should  be  sustained,  878. 

for  determining  when  verdict  should  be  directed,  889. 

TESTAMENTARY  CAPACITY, 

is  a  question  for  tlie  jury,  444. 

TESTIMONY, 

fabricated  weakens  case,  9. 
that  most  probable  strongest,  20. 
giving  by  witnesses  or  depositions,  338. 
questioning  competency  of,  590. 
witnesses  coloring,  632. 
>.o  V  to  show  falsity  of,  638. 
cc  noQenting  on  in  argument  to  jury,  758. 
.c\\  to  treat  conflict  in,  759. 
how  number  of  witnesses  affects  weight  of,  773. 
discussing  immaterial  inconsistencies  of,  774. 
relative  value  of  positive  and  negative,  775, 
See  Evidence. 

TEXT-BOOKS, 

contain  principles  and  applications,  60. 
regarded  as  sources  of  the  law,  62. 
not  always  to  be  relied  on,  65, 
how  to  search,  69. 

TEXT-WRITERS, 

standard  may  be  relied  on,  62. 

THEORY, 

that  adopted  in  trial  court  prevails  on  appeal,  140,  141. 
See  Theory  of  the  Case. 

THEORY  OF  THE  CASE, 

definite  must  be  adopted,  87. 

importance  of,  88-90. 

necessity  for,  91 . 

definition  of,  93-95. 

distinguished  from  hypothesis,  96,  97. 

practical  use  of,  96,  n. 

use  of  imagination  in  forming,  106. 

untenable  and  improbable  hypotheses  impair  value  of,  113,  114. 

arrangement  of  facts  in,  115-118. 
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THEORY  OF  THE  Ck^E— Continued. 
must  inspire  belief,  110. 
how  to  secure  belief,  120. 
illustrative  theories,  121. 
consequences  should  be  considered,  122. 
should  be  consistent  with  experience,  123,  124. 
should  be  clear  and  logical,  125. 
matters  of  law  and  fact  to  be  kept  separate,  126. 
use  of  presumptions  in,  127-130. 
defective,  131. 

should  be  invulnerable,  132. 
nature  of  wyrk  in  constructing,  134. 
preparation  and  arrangement  of  details,  135. 
verification  of,  136,  139. 
fallacies  to  be  guarded  against,  137. 
inconsistent  hypotheses  to  be  avoided,  1.38. 
in  trial  court  prevails  on  appeal,  140,  141. 
development  of,  on  the  trial,  337. 
presenting  a  tenable  one  in  opening  statement,  557. 
effect  on  narrative  in  argument,  732. 

THREATS, 

as   ground  for  interference  by  injunction,  392. 

TIME, 

w'hen  terms  of  court  should  be  held,  162. 

holding  terms  of  court  at  improper,  163. 

of  holding  court  presumed  to  be  regular,  184. 

for  objecting  to  report  of  master,  196. 

when  service  of  process  nmst  be  made,  303. 

computation  of,  304. 

when  a  cause  of  action  is  complete,  310. 

when  a  demand  should  be  made,  314. 

when  notice  must  be  given,  327. 

fixing  for  trial,  330. 

when  return  to  summons  should  be  made,  353. 

when  officer  may  amend  return,  355. 

publication,  length  of  time  required,  367. 

of  giving  notice  to  produce  documents,  406. 

when  revocation  of  submission  to  arbitration  can  be  made,  461. 

for  making  application  for  change  of  venue,  493. 

making  application  for  change  of  venue  at  time  of  filing  answer,  493. 

excuses  for  not  asking  for  change  of  venue  in,  494. 

for  exercising  right  to  challenge  jurors,  528. 

when  evidence  may  be  given,  578. 

fixing  dates,  607. 

cross-examining  to  fix  by  related  events,  639. 
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TlUE—CuHtinued. 

specifying  in  impeaching  question,  675. 
of  witnesses'  reputation  in  impeaching  questions,  676. 
of  argument,  692. 
narrating  facts  in  order  of,  746, 
in  arguing  questions  of  law,  788. 
how  it  affects  judicial  decisions,  798. 
fallacy  of  omitting  in  argument,  826. 
to  interpose  demurrer  to  evidence,  864. 
for  making  motion  for  nonsuit,  879. 
of  taking  voluntary  nonsuit,  884. 
for  requesting  an  instruction  directing  a  verdict,  888. 
when  instructions  must  be  asked  or  presented,  896. 
when  exceptions  to  instructions  must  be  taken,  907. 
for  requesting  interrogatories  to  jury,  913. 
for  objecting  to  interrogatories  to  jury,  919. 
when  form  of  special  verdict  should  be  given  to  court,  930. 
when  verdict  mu.st  be  received,  936. 
when  objections  to  verdict  should  be  made,  946. 
when  verdict  may  be  amended  or  changed,  947. 
how  long  jury  may  be  kept  together,  948. 
when  request  for  special  finding  must  be  made,  970,  972. 
for  excepting  to  conclusions  of  law  in  special  finding,  981. 
*    when  motion  for  vmire  de  novo  must  be  made,  98o. 
when  motion  for  new  trial  must  be  made,  990. 
when  to  except  to  ruling  on  motion  for  new  trial,  994. 
when  to  make  motion  in  arrest  of  judgment,  996. 
when  to  make  motion  for  judgment  noii  obstante,  997. 
of  entering  judgments,  1017. 
to  plead,  computation  of,  1028. 

when  right  to  appeal  from  judgment  begins  to  run,  1035. 
of  taking  exceptions,  1048. 
to  reduce  exceptions  to  writing,  1054. 
allowing  to  prepare  bill  of  exceptions,  1079. 
for  tendering  bill  of  exceptions,  1079. 
extending  to  file  bill  of  exceptions,  1080. 

TIME  OF  BRINGING  THE  ACTION, 

effect  of  lapse  before  bringing,  285. 

when  a  cause  of  action  accrues,  286. 

on  accounts,  287. 

concerning  agents  and  fiduciaries,  288. 

on  contracts  generally,  289. 

for  contribution,  290. 

for  conversion,  291. 

corporations,  292. 

for  fraud  and  concealment,  293. 
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TIME  OF  BRINGING  THE  ACTION— Continued. 
on  judgments,  294. 
for  negligence,  295. 
respecting  nuisance,  296. 
cont-erning  real  property,  297. 
aftVcting  trusts,  298. 
what  law  governs,  299. 
election  of  remedy,  300. 
set-off,  301. 
equity,  laches,  302. 
when  the  action  is  begun,  303. 
computation  of  time,  304. 
disability  affecting,  305. 

effect  of  new  j)roinise  or  acknowledgment,  306. 
special  limitations,  307. 
presumptions,  308. 

See  Li.MiTATiox  of  Actions;  Statute  of  Li.mitations. 

TIMID  WITNESS, 

bow  to  cross-examine,  626. 

TITLE, 

to  streets  not  acquired  by  adverse  possession,  292. 
taking  possession  to  complete  evidence  of,  326. 
of  propert}'  that  has  been  attached,  384. 
of  land,  enjoining  clouding  of,  391. 
effect  of  award  on  title  of  preperty,  469. 

See  Adverse  Possession. 

TORT, 

election  to  sue  in,  272. 

acknowledgment  of  liability  after  statute  of  limitations  has  run,  306. 

whether  attachment  lies  in  actions  on,  379. 

TRADE-MARKS, 

enjoining  infringement  of,  391. 

TRADE  SECRETS, 

enjoining  exposure  of,  391. 

TRANSACTION, 

bringing  out  entire  on  re-examination,  665. 

TRANSACTIONS  WITH  DECEDENTS, 

rendering  witnesses  incompetent,  420. 

TRANSCRIPT, 

transmitting  on  change  of  venue,  500. 

TRANSFER, 

of  jurisdiction,  268. 

See  Change  of  Veni'e. 
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TRANSITORY  ACTIONS, 
what  they  are,  253. 
examples  of,  253. 
effect  of  voluntary  general  appearance  in,  475. 

TREATMENT, 

of  favorable  new  matter  developed  on  cross-examination,  666. 
of  facts  in  the  argument  to  the  jury,  714. 

TRESPASS, 

enjoining  commission  of,  391. 

defendant  assuming  burden  of  proof  in,  535. 

TRIAL, 

one  begun  may  be  ended  after  term  of  court  expires,  159. 
conducting  within  limits  of  court's  province,  251. 
•    right  to,  by  jury,  277. 
when  to  try  by  jury,  278. 
when  to  try  by  court,  279. 

considerations  which  determine  whether  by  court  or  jury,  280. 
instructions  in  one  by  jury,  282. 
arrangements  for,  330. 
notes  for,  335. 

is  development  of  theory,  337. 
making  objections  to  depositions  upon,  413. 
continuance  of,  479-487. 
impaneling  the  jury,  504-532. 
making  opening  and  closing  argument,  533-544. 
making  the  opening  statement,  545-559. 
separating  and  limiting  number  of  witnesses,  560-567. 
delivering  the  evidence,  568-595. 
examining  the  witnesses  in  chief,  596-619. 
cross-examining  the  witnesses,  620-659. 
re-examining  the  witnesses,  660-670. 
impeaching  the  witnesses,  671-680. 
by  inspection  and  view,  681-690. 
address  to  the  jury,  691-781. 
arguing  questions  of  law,  782-807. 
withdrawing  case  from  jury,  852-890. 
postponing  by  withdrawing  a  juror,  886. 
instructing  the  jury,  891-908. 

propounding  interrogatories  to  the  jury,  909-924., 
asking  special  verdicts,  925-935. 
proceedings  after  verdict,  984-998. 
preparing  for  appeal,  10.36-1090. 
See   .Jury;    Instructions;    Delivery   of  the  Evidence;    Address  to   the 
Jury;    Interrogatories;    Special  Verdict;    Verdicts;    Proceedings 
After  Verdict ;  Trial  and  Findings  by  the  Court;  Trial  by  Jury. 
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TRIAL  AND  FINDINGS  BY  THP:  COURT, 

legislative  power  to  provide  for,  950. 

trial  by  court,  nature  of,  951. 

request  for,  952. 

request  where  case  is  one  partly  lor  llic  court  and  partly  for  the  jury, 

953. 
waiver  of  right  to  trial  in  a  partii-ular  mode,  954. 
conduct  of  trial  by  court,  955. 
adniissi(jn  of  incompetent  evidence,  9.5t). 
misconduct  of  the  court,  957. 
case  agreed  or  special  case,  958. 

statement  of  facts  in  a  case  agreed  or  special  case,  959. 
•  statement  of  facts  differs  from  evidence,  900. 
agreed  case,  961. 

principal  elements  of  an  agreed  case,  962. 
fictitious  cases,  963. 
jurisdiction  in  agreed  case,  964. 
office  of  statement  of  facts  in  agreed  case,  965. 

effect  of  making  and  submitting  an  agreed  case,  966. 

judgment  in  an  agreed  case,  967. 

general  iinding,  968. 

special  finding  of  facts  and  conclusions  of  law,  969. 

duty  of  court  to  make  special  finding,  970. 

request  for  special  finding,  971. 

time  for  requesting  special  finding,  972. 

construction  of  the  finding,  973. 

requisites  of  the  statement  of  facts,  974. 

effect  of  silence  on  material  point  in  special  iinding,  975. 

conclusions  of  law,  976. 

finding  outside  of  the  issues,  977. 

objecting  to  form  of  special  finding,  978 

challenging  the  finding  of  facts,  979. 

objecting  to  findings  by  motion  for  new  trial,  980. 

exceptions  to  the  conclusions  of  law,  981. 

right  to  change  special  finding  after  filing,  982. 

remedy  where  judgment  does  not  conform  to  finding,  983. 

TRIAL  BRIEFS, 

preparation  of  for  use  in  the  trial,  336. 

TRIAL  BY  INSPECTION, 

See  Inspection  .\nd  View. 
TRIAL  BY  JURY, 

right  to,  277,  504. 
when  advisable,  278,  280. 
right  to  is  constitutional,  504, 
waiver  of  right  to,  506. 
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withdrawing  waiver  of  right  to,  506. 
waiver  of  in  criminal  cases,  506. 
cases  where  right  exists,  951. 

See  Jury  ;  Trial 
TRIAL  COURT, 

theory  adopted  in  prevails  on  appeal,  140. 

See  Courts  ;  Jurisdiction  ;  Discretion. 
TRIBUNALS, 

de  facto,  163= 

See  Courts. 

TRICKS, 

use  of  unprofessional,  847. 
TRIORS, 

appointing  to  try  competency  of  jurors,  525. 
TRUSTS, 

effect  of  operation  of  statute  of  limitations  on,  298. 
TRUSTEES, 

election  of  remedies  against,  275. 

when  statute  of  limitations  runs  against,  288,  298. 

may  submit  to  arbitration,  459. 

TRUTH, 

only  probable  attainable,  20. 

not  synonymous  with  fact,  25. 

making  record  speak,  192. 

amending  return  so  as  to  make  it  speak,  355. 

admitting  what  absent  witness  will  testify  to,  485. 

indication  of  in  witnesses'  testimony,  628. 

demurrer  to  evidence  admits  of  evidence  given,  856. 

TRUTH  AND  EXPERIENCE, 

ground  work  of  invention  in  argument,  737. 
TRUTH  AND  VERACITY, 

attacking  witnesses'  reputation  for,  676. 

of  impeached  witness,  680. 

u 

UBERWEG, 

his  definition  of  hypothesis,  102. 
ULTIMATE  FACTS, 

advocate  must  search  for,  26. 
cxcvraplca  of,  425. 
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special  intorrop;atories  sliould  call  for,  915. 
special  verdict  imisl  find,  D.'Jl. 
must  be  stated  in  agreed  case,  96o. 
must  be  stated  in  special  finding,  974. 

ULTIMATE  PURPOSE, 

of  narrative  in  address  to  the  jury,  733. 
UNAUTHORIZED  ADJOURNMENT, 

effect  of,  173. 
UNAUTHORIZED  APPEARANCE, 

effect  of,  473. 
UNCERTAINTY, 

how  treated  in  judgments,  1019. 

in  pleadings,  how  questioned,  1041. 

UNDUE  PROMINENCE, 

instructions  giving  to  particular  evidence,  902. 

UNFAIR  ASSUMPTIONS, 

in  cross-examining  witnesses,  655. 
answering  in  argument,  725. 

UNFAVORABLE  JUDGE, 

wisdom  in  taking  special  verdict  before,  9?9. 
UNFAVORABLE  WITNESS, 

how  to  manage,  609. 
UNIFORMITY  OF  LAW, 

sometimes  causes  hardship,  801. 
UNIVERSALITY, 

of  application  of  maxims  discussed,  800. 
UNNATURAL  ACTS, 

discussing  in  the  argument  to  jurj^  742. 

making  them  appear  natural,  743. 

UNPROFESSIONAL  TRICKS, 

use  of  by  the  advocate,  847. 

UNSCRUPULOUS  WITNESS, 
how  to  cross-examine.  627. 

UNSOUND  ARGUMENT, 

exposing  the  fallacies  of,  810. 

UNTRUTHFUL  WITNESSES, 

how  to  detact,  628. 
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UNWRITTEN  CONTRACTS, 
construction  of,  432. 

USAGE  AND  CUSTOM, 

judicial  notice  of,  426. 

when  a  question  of  fact  and  when  of  law,  431. 

USE, 

of  imagination  in  framing  theory,  106. 

of  circumstances  in  address  to  the  jury,  736. 

of  analysis  in  refutation,  752. 

of  maxim  false  in  one  false  in  all,  771. 

of  presumptions  in  argument  to  jury,  777. 

USE  AND  ABUSE, 

of  objections  to  examination  of  witnesses,  670. 
of  legal  maxims,  800. 

V 

VACATION, 

when  adjournment  of  court  regarded  as,  174. 
summons  returnable  in,  353,  n. 

issuing  injunction  in  without  notice,  390.  » 

of  award  on  motion,  4vl. 

VALUE, 

of  hypotheses,  104. 

of  theory  depends  upon  its  power  to  inspire  belief,  119. 

question  of  for  the  jury,  444. 

of  mere  assertions  in  the  argument,  717. 

of  positive  and  negative  testimony,  775. 

VANITY, 

influence  and  effect  of  on  advocate,  706. 

VARIANCE, 

between  declaration  and  writ,  .340. 

effect  on  giving  peremptory  instruction,  889. 

See  Amendment  ;  Theoey  . 

VENDEE  OF  LAND, 

rescinding  or  recovering  money  paid,  310. 

VENDOR  OF  LAND, 

tender  of  deed  before  suit  for  purchase  money,  310. 
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VENIRE  DE  NOVO, 

does  not  reach  uncertain  answers  to  interrogatories  to  jury,  U20. 

in  cases  where  special  verdicts  are  returned,  !)35. 

when  is  i)roi)er  to  j)resent  question  of  detects  in  verdict,  1^46. 

presenting  defects  in  form  of  special  finding  by,  <<78. 

when  motion  for  must  be  made,  985. 

accomplishes  same  final  result  as  motion  for  new  liial,  985. 

when  will  be  allowed,  985. 

See  Verdict;  Trial  and  Findings  by  the  Court. 

VENUE, 

waiver  of  objections  to,  475. 

See  Change  of  Venue. 

VERBAL  FALLACIES, 

nature  of,  819. 

VERDICT, 

duty  to  receive  can  not  be  delegated,  207. 
tlirecting  on  the  opening  statement  alone,  557. 
object  of  the  argument  is  to  obtain,  696. 
reluctance  of  judges  to  disturb,  874. 
directing,  887. 

when  instruction  directing  must  be  requested,  888. 
when  it  will  be  directed,  889. 
when  it  will  not  be  directed,  890. 

directing  where  more  than  one  inference  can  be  drawn,  890. 
result  where  it  is  right,  even  thougli  instructions  are  erroneous,  908. 
■when  controlled  by  answers  to  interrogatories,  922. 
presumption.?  and  intendments  in  favor  of  general,  923. 
contrary  to  law  as  ground  for  new  trial,  988. 
effect  of  right  verdict  on  wrong  instructions,  988. 
new  trial  because  of  insufficient,  989. 

contrary  to  law,  how  to  state  in  motion  for  new  trial,  991. 
does  not  terminate  the  case,  1020. 
judgments  must  follow,  1021. 
how  it  aids  pleadings,  1039. 
curing  defects  in  pleadings,  1039. 
See  Interrogatories;  Judgment;  Special  Verdict;  Venire  de  Novo. 

VERDICT  AND  ITS  INCIDENTS, 
receiving  the  verdict,  936. 
recording  the  verdict,  937. 
polling  the  jury,  938. 
form  of  the  verdict,  939. 

91 
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VERDICT  AND  ITS  INCIDENTS— Co?Uiw<ed. 

construction  of  verdict,  940. 
presumptions  in  aid  of  verdict,  941. 
verdict  must  conform  to  issues,  942. 
sealed  verdict,  943. 
chance  verdict,  944. 
compromise  or  quotient  verdict,  945. 
objections  to  verdict,  946. 
amending  the  verdict,  947. 
discharge  of  jury,  coercion,  948. 
attacking  and  sustaining  verdict,  949. 

VERDICT-GETTERS, 

examples  of  great,  701. 

VERIFICATION, 

of  return  to  service  made  by  private  person,  372. 
of  bill  for  injunction,  392. 

when  motion  for  new  trial  should  be  verified,  991. 
motion  to  reject  pleadings  for  want  of,  1040. 
how  to  question  lack  of  in  pleadings,  1041. 

VERITY, 

judicial  record  imports,  192. 

bill  of  exceptions  imports  absolute,  1065. 

VICIOUS  CIRCLE, 

fallacy  of  arguing  in,  821. 

VIEW  OF  PLACES  AND  THINGS, 

jury  viewing  places  where  crime  was  committed,  6bV. 
procedure  to  be  followed  in,  689. 

See  Inspection  and  View. 

VIRTUES, 

of  the  art  of  putting  things,  711. 

VOICE, 

identification  of  person  by,  38,  n. 

VOID, 

when  acts  of  de  facto  judge  are,  208. 

judgments  are  where  court  exceeds  its  jurisdiction,  266. 

See  Collateral  Attack;  Jurisdiction;  Judgments 

VOID  AND  VOIDABLE, 

definition,  165,  n.,  263,  266. 
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VOID  JUDGMENTS, 

what  are,  231,  233,  244,  261. 

See  JuiHi.MENT.s;  Jukisdiction. 

VOIR  DIRE, 

examining  witnesses  on,  to  determine  competency,  418. 
examining  jurors  on,  to  determine  competency,  525,  526. 
determining  witness'  competency  on,  588. 
examination  on,  precedes  examination-in-chief,  5.S!». 

VOLUNTARY  APPEARANCE, 
effect  of,  475. 

VOLUNTARY  NONSUIT, 

wlien  plaintiff  may  take,  883. 

against  whom  costs  should  be  taxed,  883. 

time  of  taking,  884. 

when  ruling  on   appealable,  885. 

w 

WAGER, 

person  who  has  made  when  not  competent  juror,  578. 

WAIVER, 

of  right  to  assail  adjourned  term  of  court,  167. 

of  objections  to  adjourned  term  of  court,  170. 

of  objections  to  special  judge,  226. 

of  objection  to  jurisdiction,  229,  n. 

of  jurisdiction  of  particular  subject,  239. 

of  notice  by  guardian  of  children,  246. 

of  objection  to  being  sued  in  wrong  county,  254,  264. 

of  objections  to  jurisdiction,  264. 

of  objections  to  service  of  process,  264. 

when  demand  is  waived,  316. 

how  tender  may  be  waived,  323. 

of  service  on  infant  by  guardian,  361 . 

of  objections  to  service,  371. 

what  is  considered  a  waiver,  371. 

what  constitutes  of  objections  to  takintr  depositions,  413. 

of  objections  to  competency  of  witnesses,  419. 

when  a  question  for  the  jury,  443. 

of  condition  in  performance  of  agreement  to  arbitrate,  464. 

of  objections  to  competency  of  arbitrators,  465. 

of  notice  of  time  and  place  of  arl)it ration,  467. 

a  general  appearance  effects  of  what  defects,  475. 

of  objections  to  venue,  475. 

what  general  appearance  waives,  475. 
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when  there  is  of  objections  to  jurisdiction,  475. 

what  special  appearance  waives,  477. 

of  objection  that  case  is  sent  to  wrong  county  on  change  of  venue.  492,  n. 

of  objections  to  change  of  venue,  489. 

right  to  insist  upon  a  change  of  venue,  498. 

of  defects  in  order  granting  change  of  venue,  499. 

of  right  to  jury  trial,  506. 

withdrawing  waiver  of  jury  trial,  506. 

of  jury  trial  in  criminal  cases,  506. 

of  challenge  to  the  array,  516. 

of  objections  to  triors  to  try  competency  of  jurors,  525. 

of  objections  to  jurors,  529. 

of  right  to  challenge  array,  529. 

of  objections  to  separating  and  limiting  number  of  witnesses,  567. 

of  objections  not  specifically  stated,  584. 

of  objections  and  exceptions  to  ruling  on  evidence,  591. 

of  objections  to  witness  being  sworn,  596. 

of  right  to  refuse  to  answer  criminating  question,  656. 

of  right  to  demur  to  the  evidence,  864. 

of  grounds  for  nonsuit,  880. 

of  error  in  ruling  on  motion  for  nonsuit,  881. 

of  objections  to  instructions,  907. 

of  foreman's  signature  to  verdict,  939. 

of  presence  of  jury  in  open  court  when  sealed  verdict  is  returned,  943. 

of  right  to  trial  by  jury,  950. 

of  trial  by  court,  952. 

of  right  to  a  trial  in  a  particular  mode,  954. 

of  grounds  for  new  trial,  991. 

of  right  to  move  for  new  trial,  995. 

of  right  to  object  to  default,  1027,  1028. 

of  motions  addressed  to  pleadings,  1040. 

of  right  to  make  objections,  1041 . 

WAR, 

its  effect  on  statute  of  limitations,  305. 

WASTE, 

enjoining  commission  of,  391. 

WEAK  ARGUMENTS, 
to  be  avoided,  809. 

WEAPON, 

exhibiting  to  jury  in  criminal  cases,  682. 

W^EBSTER,  DANIEL, 

would  not  speak  without  preparation,  2. 

says  everything  as  well  as  leading  points  must  oe  known,  4,  n. 
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WEBSTER,  DAmKI^ Continued. 

his  power  in  use  of  wordB,  707. 

never  overstated,  718. 

his  appeals,  experience  of  jurors,  740. 

WEEK, 

meaning  of  in  statute  requiring  publication,  367. 

WEIGHT  OF  EVIDENCE, 

oral  and  that  of  depositions  compared,  338. 
how  number  of  witnesses  affects,  773. 
of  positive  and  negative,  775. 
courts  will  not  determine  on  appeal,  890. 
instructions  as  to,  901. 

WIFE, 

leaving  process  with  defendant's,  358. 

WILL, 

testator's  mental  capacity  to  make  a  (luestion  for  the  jury,  444. 

WILLIAMS,  MONTAGU, 

furnishes  case  illustrating  effect  of  nick-name,  30. 
WITHDRAWAL  OF  APPEARANCE, 

court  granting  leave  to,  478. 

effect  of,  478. 

when  withdraws  answer,  478. 

WITHDRAWING  A  JUROR, 

when  will  be  permitted,  886. 
effect  of,  886. 

WITHDRAWING  DEMURRER, 

to  the  evidence,  867. 
WITHDRAWING  EVIDENCE, 

when  it  can  be  done,  593. 

effect  of,  593. 

when  it  cures  previous  error,  593. 

WITHDRAWING  INSTRUCTIONS, 

when  proper,  905. 
WITHDRAWING  SPECIAL  INTERROGATORIES, 

when  proper,  917. 

WITHDRAWING  THE  CASE  FROM  THE  JURY, 

right  to  take  case  from  jury,  852. 
determining  the  line  of  action,  853. 
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WITHDRAWING  THE  CASE  FROM  THE  JVRY— Continued. 

cases  that  may  be  taken  from  the  jury,  854. 

demurrer  to  the  evidence,  855. 

nature  of  demurrer  to  the  evidence,  856. 

intendments  against  the  party  who  demurs,  857. 

what  tlie  demurrer  admits,  858. 

what  the  denmrrer  waives,  859. 

party  upon  wliom  the  burden  of  proof  rests  can  not  demur  to  the  evi- 
dence, 860. 

demurrer  withdraws  favorable  evidence,  861. 

demurrer  where  presumption  makes  &  prima  facie  case,  862. 

what  the  demurrer  must  contain,  863. 

waiver  of  the  right  to  demur,  864. 

effect  of  demurrer  on  the  right  to  subsequently  introduce  evidence,  865. 

cross-examination  of  adverse  witness  not  a  waiver  of  the  right  to  de- 
mur, 866. 

withdrawal  of  the  demurrer,  867. 

joinder  in  demurrer,  868. 

assessment  of  damages,  869. 

judgment  on  demurrer,  870. 

saving  the  questions,  871. 

risk  in  demurring  to  the  evidence,  872. 

reasons  making  a  demurrer  expedient,  873. 

reluctance  of  judges  to  disturb  verdicts,  874. 

cautious  cross-examination  necessary  where  a  demurrer  to  the  evi- 
dence is  resolved  upon,  875. 

compulsory  nonsuit,  876. 

nonsuit  where  there  are  several  parties,  877. 

test  for  determining  when  motion  for  nonsuit  should  be  sustained,  878. 

when  motion  must  be  made,  879. 

motion  must  specify  grounds,  880. 

introducing  evidence  after  motion  for  nonsuit,  881. 

how  error  in  ruling  on  motion  saved  and  reviewed,  882. 

voluntary  nonsuit  or  dismissal,  883. 

time  of  taking  nonsuit,  884. 

voluntary  nonsuit  not  appealable,  885. 

withdrawing  a  juror,  886. 

effect  of  directing  a  verdict,  887. 

when  instruction  directing  verdict  must  be  requested,  888. 

when  verdict  will  be  directed,  889. 

when  not  directed,  890. 

WITNESSES, 

examination  of  before  trial,  5. 
differ  in  habits  of  thought,  6. 
impulsive  must  be  subdued,  6. 
timid  must  be  encouraged,  7. 
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ilirferences  are  to  h'ections,  Vol.  I,  §§  1-471,  Vol.  11.  §§  472-1  OftO.'i 
WITNESSES— Confinwed. 
suggestions  to,  9. 
danger  of  coaching,  9,  10. 
bad  ones  cause  harm,  12. 
cautioning,  13. 

duty  of  advocate  in  consulting,  13. 
should  be  allowed  to  tell  their  own  story,  28. 
prone  to  give  conclusions,  28. 
ascertaining  reputations  of,  3(i. 
habits  of  life  to  be  ascertained,  36. 
to  identity  of  persons  and  things,  39. 
necessity  of  consultation  with,  50. 
should  be  consulted  promptly,  51. 

discretion  of  court  in  determining  competency  of,  189,  n. 
discretion  of  court  in  separating,  189,  n. 
parties  can  not  be  excluded  from  court  room,  1S9,  n. 
discretion  of  court  in  examination  of,  189,  n. 
taking  dei)Ositions  of,  330. 
issuing  sai)p(jenas  for,  331. 
should  be  present  in  court  if  possible,  338. 
when  exempt  from  arrest  on  service  of  process,  373. 
are  instruments  of  evidence,  400,  n. 
talving  testimony  of  by  depositions,  407. 
swearing  before  taking  depositions,  408. 
■when  to  object  to  competency  of,  408. 
signing  depositions,  408. 

showing  non-attendance  before  using  depositions,  412. 
using  depositions  when  witness  is  present,  412. 
using  depositions  of  deceased,  412. 
choosing  good  ones  where  there  are  many,  415. 
competency,  when  should  be  ascertained,  416. 
modern  tendency  as  to  competency  of,  417. 
competency  of  is  to  be  decided  by  court,  418. 
credibility  of  is  for  the  jury,  418. 
what  renders  them  incompetent,  420. 
lunatics  and  idiots  as,  420. 
infants  as,  420. 
parties  as,  420. 
persons  interested,  420. 
notice  to,  subpa?na,  421. 
attaching  for  non-attendance,  421. 
tendering  fees  to,  421. 

testifying  directly  as  to  their  intention,  435. 
absence  of  as  a  ground  for  continuance,  482. 
admitting  evidence  of  absent  one.  485. 
contradicting  testimony  of  absent  one,  485. 
effect  of  subsequent  attendance  of  absent  one  on  continuance,  4c/. 
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convenience  of  as  cause  for  change  of  venue,  488. 

number  of  as  affecting  change  of  venue,  488. 

when  advisable  to  separate,  5G0. 

disobeying  order  of  separation,  563. 

right  to  limit  number  of,  564. 

what  to  begin  with,  568. 

calling  strong  ones  first,  570. 

arranging  in  groups,  570. 

examination  of  should  not  be  broken,  677. 

recalling  to  meet  new  matters  brought  out  on  rebuttal,  577,  n. 

assuming  hostility  to  party  calling  them,  583. 

trial  of  competency  of,  588. 

extent  of  preliminary  examination  of,  589. 

rebuking,  590. 

oath  or  affirmation,  596. 

statutes  prescribing  form  of  oath,  596. 

inspiring  with  confidence,  597. 

how  confusion  affects,  597. 

introductory  questions  to,  598. 

manner  of  putting  questions  to,  599. 

should  be  permitted  to  testify  in  their  own  way,  600. 

danger  in  constantly  interrupting,  600. 

leave  to  ask  leading  questions,  601. 

calling  their  attention  to  omissions,  602. 

administering  rebukes  to,  603,  608. 

errors  to  be  avoided  in  examining,  604. 

checking  before  answer  is  complete,  604,  608. 

asking  them  to  repeat,  605. 

cross-examining  one's  own,  606. 

giving  dates  by  related  events,  607. 

prone  to  exaggeration,  607. 

those  who  prove  too  much,  608. 

rebuking  and  checking  swift,  608. 

how  to  handle  hostile  ones,  609. 

how  to  avoid  effect  of  an  unfavorable  answer,  610. 

questions  to  should  be  pertinent  and  relevant,  611. 

should  not  be  asked  compound  questions,  612. 

when  leading  questions  will  be  permitted,  613. 

assuming  facts  in  questions  to,  614. 

examination  of  should  be  confined  to  known  facts,  615. 

opinions  of,  when  not  competent,  616. 

testifying  to  intent,  motive  and  belief  as  facts,  616. 

experts  testifying  to  opinions,  617. 

examining  deaf  and  dumb  ones,  618. 

examining  those  unacquainted  with  our  language,  619. 

cross-examination  of,  620-659. 
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riglit  of  opi)08ite  party  to  cross-examine,  620. 

what  may  be  inquired  into  on  cross-examination,  620. 

apparent  cross-examination  of,  023. 

wlien  advisable  not  to  cross-examine,  G24. 

how  to  cross-examine  timid  ones,  02(5. 

how  to  cross-examine  bold  and  unscrupulous  ones,  627. 

how  to  distinguish  untruthful,  628. 

course  of  examination  where  they  testify  falsely,  629. 

random  fjuestions  to  on  cross-examination,  631. 

coloring  their  testimony,  632. 

])erils  in  cross-examining,  633. 

attacking  weak  points  on  cross-examination,  633. 

how  to  treat  reluctant  one,  634. 

how  to  cross-examine  adverse  one,  6.S.5. 

when  to  cross-examine  for  exi)lanations,  6.'}(). 

keeping  knowledge  of  detection  of  falsehood  from,  637. 

cross-examination  as  to  time  and  place,  (539. 

how  to  treat  one  who  does  not  remember,  (540. 

cross-examining  as  to  motive,  (541. 

stating  inferences  instead  of  facts,  642. 

how  to  treat  interested  and  prejudiced  ones,  643. 

assuming  that  they  are  mistaken,  644. 

sources  of  error  in  their  testimony,  (545. 

cross-examining  to  discover  error  in  perception,  646. 

cross-examining  to  discover  error  in  niemory,  (347. 

error  of  as  to  identity,  648. 

cross-examining  according  to  framed  liyi)()thesis,  649. 

danger  in  asking  too  many  questions,  (mO. 

classes  of  experts,  651. 

cross-examining  professional  experts,  (i.l^. 

leading  <iuestions  to  on  cross-examinaton,  ()o4. 

questions  to  calling  for  criminating  answer,  (556 

compound  questions  to,  657. 

extent  of  the  cross-examination,  658. 

examining  as  to  collateral  and  irrelevant  matters,  658. 

effect  of  cross-examining  as  to  new  matters,  (i5S. 

re-examination  of,  6(50-670. 

restoring  confidence  of,  662. 

asking  for  explanation,  6(33. 

sustaining  corrupt  or  imjieachable  one,  (5(54. 

bringing  out  entire  transaction  on  re-examination,  (5(55. 

new  matters  developed  on  cross-examination,  (567. 

explaining  mistakes  and  discrepancies,  (567. 

eliciting  new  matter  from  on  re-examination.  (>G8. 

re-calling  for  re-examination,  6(59. 

impeachment  of,  671,  680. 
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party  impeaching  his  own,  671,  672. 
impeaching  those  unavoidably  called,  672. 
party  impeaching  hostile  one,  672. 
party  impeaching  on  account  of  sur[>rise,  672. 
right  to  impeach  those  of  adverse  party,  673. 
impeaching  by  showing  weak  memory,  673. 

showing  insanity  and  intoxication  as  ground  of  impeacliment,  673. 
impeaching  by  showing  conviction  of  crime,  673. 

impeaching  by  proof  of  contradictory  or  inconsistent  statements,  674. 
can  not  be  impeached  by  proof  of  mere  ojiinion,  674. 
impeaching  by  contradictory  writings,  674. 
impeacliing  by  testimony  given  on  former  trial,  674. 
laying  foundation  for  impeachment  by  contradictory  statements,  675. 
how  specific  impeaching  questions  should  be,  67o. 
how  impeached  by  depositions,  675. 

how  impeached  when  they  do  not  remember  former  statement,  675. 
how  impeached  by  evidence  of  character  or  reputation,  676. 
asking  if  they  would  be  believed  on  oath,  676. 
time  and  place  of  reputation  of  in  impeachment,  676. 
impeaching  by  proof  of  specific  acts  of  immorality,  677. 
laying  foundation  for  proof  of  bad  character,  678. 
cross-examination  of  impeaching  ones,  679. 
corroborating  and  sustaining,  680. 
dealing  with  in  the  argument,  747. 
commenting  on  in  argument  to  jury,  758. 
praising  them,  758. 

abusing  them  in  address  to  the  jury,  758. 
course  of  argument  where  they  are  to  be  discredited,  762, 
showing  motives  of  corrupt  ones,  763. 
matters  to  be  shown  where  they  have  sworn  falsely,  764. 
discussing  credibility  of,  765. 
commenting  on  their  imperfect  recollection,  760. 
omitting  important  matters,  767. 
false  ones  dealing  in  generalities,  768. 
commenting  on  their  behavior  on  the  stand,  769. 
explaining  conduct  of,  769. 
discussing  interest  of,  770. 

applying  maxim  "  false  in  one  false  in  all  "  to,  771. 
use  of  incidental  matters  to  support,  772. 
effect  of  number  of,  773. 

commenting  on  inconsistent  statements  at  different  times,  776. 
objections  where  questions  to  are  proper,  but  answers  are  improper, 
1044. 

See  I.MPEACHMENT  OF  WITNESSES;    EXAMINATION  IX  Chiek;    Cross-Examina- 
tion;  Delivery  of  Evidence;  Instruments  of  Evidence. 


INDEX.  1451 

[lieferences  are  to  Sections,  Vol.  I,  §§  1-471,  Vol.  11,  §§  47'J-lO!JO.] 
WITNESS  FEES, 

when  to  be  tendered,  421. 

WOMElN, 

when  advisable  not  to  cross-examine,  <)24,  n. 

See  Coverture;  Makkied  Women. 

WORDS, 

different  use  of  the  word  "  theory,"  94. 

meaning  of  the  word  "  theory,"  Oo. 

meaning  of  the  word  "court,"  143,  u. 

"superior"  and  "inferior,"  use  of,  151,  n. 

use  of  "void"  and  "voidable,"  165,  n. 

meaning  of  term  "  record,"  190. 

distinction  between  "  court  "  and  "  judge,"  203. 

power  of,  707. 

examples  of  power  in,  708. 

descriptive  power  of,  728. 

using  to  hide  fallacies,  809. 

fallacies  caused  by  misusing,  819. 

in  which  judgments  are  written,  1018. 

See  Definitions. 

WORDS  AND  PHRASES, 

in  written  instruments  must  be  carefully  weighed,  17. 
use  of  must  be  scrutinized,  18,  n. 

WORK, 

nature  of  in  constructing  theory,  134. 
of  exposing  fallacies  a  ditlicult  one,  810. 

WOEl..  AND  LABOR, 

when  statute  of  limitations  operates  in  cases  of,  287. 
WORKING  HYPOTHESIS, 

what  it  is,  56. 

use  of,  57. 

value  in  prosecuting  investigation,  109. 

veritication  of,  110. 

importance  in  investigating  law.  111. 

WRITING, 

putting  objections  in,  226. 

making  demands  in,  314. 

making  admissions  in,  314. 

proof  of  service  in,  372. 

motion  for  new  trial  should  be  in,  991. 

reducing  exceptions  to,  1054. 
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WRITS, 

of  capias  ad  respondendum,  374. 
alias  and  phtries,  376. 
See  Attachment;  Garnishment;  Injunction;  Ne  Exeat;  Process. 

WRITTEN  AGREEMENT, 

in  agreed  case,  962. 
AVRITTEN  AUTHORITY, 

to  appear  as  attorney,  473. 
WRITTEN  CERTIFICATE, 

of  appointment  of  special  judge,  225. 
WRITTEN   CONSTITUTIONS, 

how  construed,  155,  156. 
WRITTEN  EXAMINATION, 

of  deaf  and  dumb  witnesses,  618. 
WRITTEN  INSTRUCTIONS, 

demandable  as  matter  of  right,  894. 

See  Instructions. 
WRITTEN  INSTRUMENTS, 

inspection  of,  15. 

copies  of  not  to  be  depended  on,  16. 

client's  statement  of  contents  not  to  be  relied  on,  16. 

identification  of,  42. 

are  best  evidence,  328. 

are  best  evidence  of  their  contents,  402. 

telegrams,  maps,  letters,  hand-bills  and  ballots  are,  402. 

alteration  of  a  question  for  jury,  427. 

construction  of  is  for  the  courts,  431. 

what  are  considered,  431. 

impeaching  witnesses  by,  675. 

making  part  of  bill  of  exceptions  by  reference,  1076. 

WRITTEN  LAW^S, 

interpretation  of  a  question  for  the  court,  436. 
WRITTEN  NOTES, 

use  of,  86. 

W^RONG  COUNTY, 

effect  of  bringing  suit  in,  254. 

Y 

YEAR, 

meaning  of,  304. 

(Whole  Number  of  Pagres  1760.) 
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